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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

TERRI J NIEMIETZ §
§
Plaintiff, §
§
V. g Civil Action No. SA-17€V-401-XR
CITY OF CONVERSEET AL., g
§
Defendants. §
§
§
ORDER

On this date, the Court considered the status ofabimestyled and numbered case
After careful consideration, theourt GRANTS IN PART and DENIES IN PARDefendants’
Motion to DismissDocket no. 27.

BACKGROUND

Plaintiff filed her Original Complaint on May 8, 2017. Docket no. 1. At an oral hearing
on September 28, 2017, the Court granted Plaintiff's Motion to Amend Complaint, and on
October 6, 2017, Plaintiff filed her Amended Complaint. Docket no. 26.

Plaintiff brings causes of action pursuant to Title VII of the QRights Act of 1964, as
amended (42).S.C. § 2000et seq), the Age Discrimination in Employment Act (“ADEA”) (29
U.S.C. § 62%t seq); 42 U.S.C. 88 1981, 1981a, and 1983; and the Texas Labor Code, Chapter
21 and § 52.031d. at 1

Plaintiff is a former employee of the City of Converse. $teviously filed a charge of
discrimination againghe City of Converse Police Departmgf€CPD”) on May 16, 2016with

the Equal Employment Opportunity Commission (“EEOCHRL at 2. Plaintiff alleged
1
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discrimination based on age, race, and disabilityShe alsaccomplained of sexual harassment
by City Manager Lanny Lambertd. Plaintiff further alleged she expemeed retaliation from
Lambert, newly hired Police Chi&ldel Villegas, and Mayor Al Suarez in the form of a hostile
work environmenthat allegedly resulted in her resignation from the City of Convéas®©n
February 9, 2017, the EEOC issued a NoticRight to Sueld. Plaintiff then brought this suit
on May 8, 2017.

Plaintiff states she was employed by the City of Converse at the city’s police department
in 2007 as the first ever Communications Supervikbrat 3. She resigned from that position
with twentyeight years of Emergency Services experience and tvietyyears of law
enforcement experienckl. Plaintiff alleges she experienced no employment problems with any
prior employers or the City of Converse, until she complained about sexus$rhard against
Defendant Lambertd.

Plaintiff alleges Lambert subjected her to sexual harassment in the formlwdssxk and
inappropriate texts, jokes, and pictures sent to her cell phone, usually during latg é&emsn
Id. Plaintiff informed RickJamisonPolice Chiefat that time, about the communication and that
she wanted it to stop, and she followed the City’'s policy to report the conduct, spgcifical
reporting it to Human Resourcdd. Plaintiff alleges that a few days later, Lambert stated
Directors meeting that all Directors needed to be careful about textiogdgudtes, but that he
later told Plaintiff, “three other women in prior cities complained on me angoallget are
warnings and they don’t do much morkl’

According to Paintiff, Lambert ceased sending messages and texts, buiegja@ to

experienceetaliation for reporting the sexual harassmihtat 4. Plaintiff alleges that a female,



Hispanic employee was assigned to the police department in August 2015 iafijerdresferred
between City departments “because of behavior and performance isduBgaintiff states this
employee “had a prior history of also complaining about” Pjratihd the employee became an
employee in Plaintiffs department after Plaintiff complained about Lambersuas
harassmentd.

Plaintiff alleges that in October 2015, she wasnkestigated for a 201@0ork incident
that theCity previously investigad. Id. Plaintiff alleges this investigation came about as a result
of the newly assigned employee in Plaintiffs department complainingt alaintiff. Id.
Plaintiff alleges the employee was upset “about being removed from anjalydback to patrol
shift work.” 1d. Plaintiff states that Lambert hired the same law firm used in 2012 to investigate
the complaint against her to-ievestigate the same issue, as he was “determined to inflict
punishment” on Plaintiffld.

Plaintiff requested administrativedve during the investigation, but leave was denied
three timesld. Plaintiff alleges she was forced to work with the employee who complained
against herld. Plaintiff states no violation was found against her, “except that [Plainti$$ex
during theinvestigation.”ld. Plaintiff was allegedly asked by the investigator what language was
used in 2012, and she repeated it and was told she was unprofessional for kcissing.

In December 2015, Plaintiff was cleared of any new alleged violations, butlspesal
Lambert still wanted to punish hdd. Plaintiff alleges the circumstances between 2012 and
2015 only changed because Plaintiff reported Lambert’s alleged sexuanhanatd. at 5.

Shortly thereafter, Plaintiff alleges form@&hief Jamison reted becausée was under

duress and pressure from Lambert to suspend Plaintiff for one to two days withdaispdyon



the reinvestigation of Plaintiff's 2012 actions brought forward by the department’'s new
employee Id. After Jamison’s departure, Plaifitreceived a written reprimandd. Plaintiff
states that at the meeting regarding the discipline, Lambert stated, “I gottbatio¥estigation
what | wanted.’ld.

At some point during Septemb@ctober 2015 Plaintiff alleges Lambert asked her,
“You ready to fight for your job?td. Plaintiff alleges Lambert escalated efforts to force her out
of her job following Jamison’s resignatioldl. Plaintiff allegesthe City of Converse contacted
outside organizations to outsource Plaintiff’s jb.at 6. The organizations were allegedly told
to not inform Plaintiff, butshelearned of these facts through friends in law enforcenidnt.
Plaintiff states this information influenced her decision to redignPlaintiff alleges that in
2016, many department employees over the age of forty retired, includingfPlil. at 6.

In February 2016&Rlaintiff alleges the interim police chief/assistant city manager changed
the dispatch schedule without notice to Plaintiff without properly notifying supesvisdhe
changeld. Plaintiff was allegedly informed of the change on February 28, 2016, by one of the
dispatchers, not by the interim chikdf.

In a department meeting on March 28, 2016, a rumor about closing the dispatch
department was allegedly raised, arelv Police Chief Fidel Villegas confirmed it was being
consideredld. Plaintiff was out of town when the meeting took plddePlaintiff states that she
received four telephone calls that evening from dispatch personnel asking if they neetitl to s
looking for new jobs” and that “all this information influenced her ultimate decisioesigmn.”

Id. Plaintiff alleges that after her resignation, the City ceased in its attempistiucze the 911

Operations Centerd.



In April 2016, ChiefVillegas hired by Lambertsaid thatPlaintiff's schedule would
change to midnightdd. at 7.Plaintiff alleges in her first meeting with Villegas, he “belittled and
yelled at her with the office door open and other employees around, humiliatifg [de
Plaintiff alleges Lambert provided Villegas with information to harass, criticizesutel and
humiliate her.ld. Villegas allegedly told Plaintiff she was “nothing” and “not knowlesige
enough to teacfcertain]classes” and her “teaching days were ovier.Plaintiff states Villegas
called her into his office later that same day and harassed her for another hour elbamrkhe
Id. Given that Villegas was “new to the department” and “this was his first dayngdher],”
Plaintiff questions how Villegas wéli know aspects about her work or the department’s
turnover rate, unless Lambert “hired him and provided his biased, incorrect viéngloout
Plaintiff. 1d.

Plaintiff states that a few days after her April 6, 2016, meeting with Villetes,
Assistant @y Manager met with Command Staff, and Plaintiff and other staff membees gav
reasons not to close Dispatdth. Plaintiff alleges the Assistant City Manager “looked direatly
[Plaintiff] and stated they needed the money from her communication division to cover some of
the positions in the Police Department that had been shorted over thé learke Assistant
City Manager allegedly told everyone present what Plaintiff was being gdidvhat one
telecommunicator cost the city each yddr.at 7-8. The Assistant City Manager allegedly said
that with just Plaintiff's salary, “the City could fund two more police offéceld. at 8.

After enduring alleged retaliatory actions and oth#éedal actions by all Defendants,”
Plaintiff turned in her written notice dated April 13, 2016, and resigidedPlaintiff allegesthe

City of Converse’s attempts to outsource her position ceased following her tiesigith at 9.



Plaintiff states shelgnned to continue working for the City for at least two more years, but she
“could not ignore the discrimination and retaliation, which Villegas obviously platoed
continue against herld. Plaintiff alleges she was fordé¢o forego obtaining her fulletirement
benefits because she could no longer tolerate the acts againdt her.

Plaintiff alleges Mayor Suarez influenced the decisions of Lambert, wkedtasllegas
to “make life miserable” for Plaintiff.Id. Plaintiff states thaSuarezcommented hat more
diversity was needed in the Citid. Plaintiff alleges older workers and workers “in other
protected classes” were replaced by those “outside of their protected Iclass.”

Plaintiff alleges comments were made during insurance meetings that “oldér peop
costing the city and needed to gdd. Plaintiff alleges that after her forced resignation, her
duties were assigned to a younger male with no prior dispatch knowledge nemrcgéd. She
further alleges that “[o]ther former White empé®s were replaced at the city by Hispanic or
African American employeesld. Plaintiff states that theniost recent employee performing as
the Communication Supervisor is a younger, less experienced female whormytisepaying
less than the City paidP[aintiff].” Id.

Plaintiff states she has been unable to securetifudd employment since she was
allegedly forced to leave her positidd. at 10.She alleges Defendants are “blacklisting” her
because they are “vengeful and motivated by discrimination and retaliatiorstagai since she
caused problems for themd.

Plaintiff now brings claims for discriminatomgtaliation, retaliatoryand discriminatory

hostile work environment, race discrimination, age discrimination, and blackliktirag.10—19.



On October 20, 2017, Defendants filed a Motion to Dismiss for failure to state a cladketD
no. 27.
DISCUSSION
Legal Standard
“To survive a motion to dismiss, a complaint must contain sufficient factuakmatt
accepted as true, to ‘state a claim to relief that is plausible on its fAshctoft v. Igbal 556
U.S. 662, 678 (2009quotingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). A claim
for relief must contain (1) “a short and plain statement of the grounds for the court’s
jurisdiction”; (2) “a short and plain statement of the claim showing that the pleaeetitled to
the relief”; and (3) “a demand for theieflsought.”Fep. R. Civ. P.8(a). In considering a motion
to dismiss under Rule 12(b)(6), all factual allegations from the complaint should beatakee,
and the facts are to be construed favorably to the plaiRgfihnandezviontez v. Allied Pilots
Assoc, 987 F.2d 278, 284 (5th Cir. 1993). To survive a 12(b)(6) motion, a complaint must
contain “more than labels and conclusions, and a formulaic recitation of the elemarmsuske
of action will not do.”Twombly 550 U.S. at 555.
Plaintiff's Claims Against the City of Converse
Plaintiff brings claims for discriminatory retaliation, retaliatory and discratary hostile
work environment, race discriminatioage discrimination, and blacklisting against the City of
Converse. Defendamtargue that Plaintiff's claims should be dismissed for failure to state a

claim.



A. Discriminatory Retaliation

Plaintiff alleges that the city of Converse discriminated and retaliatedsadmr “in the
terms and conditions of her employment based omgded faith opposition to the discriminatory
practices” of Lambert and reporting of those practices which she “reagdmelidved were
sexual harassment and were in violation of the law.” Docket no. 26-af I®laintiff states that
she stopped fighting under the “intolerable, continuous circumstances of harassragtsd by
the City and resigned in April 2014d. at 11.

Title VII prohibits employers from retaliating against employees for engaging in
protected conduct, which includes filing charges of harassment or discronind2 U.S.C.

§ 2000e3(a); Perez v. Region 20 Educ. Serv. C807 F.3d 318, 325 (5th Cir. 2002). Where, as
here, there is no direct evidence of discrimination, courts appMdbonnell-Douglasdurden-
shifting framework to Title VII retaliation claim$icDonnell Douglas Corp. v. Gregdll U.S.
792 (1973)Jenkins v. City of San Antonio Fire Dew84 F.3d 263, 2668 (5th Cir. 2015). To
make out the prima facie case, a plaintiff must prove that (1) she engaged in coathateg
by Title VII, (2) she suffered a materially adverse action, and (3) a causaati@mexists
between the protected activity and the adverse actemking 784 F.3d at 269 (citingryain v.
Wal-Mart Stores Tex. L34 F.3d 473, 484 (5th Cir. 2008)).

For an employment action to be materially adverse, “a plaintiff must showathat
reasonable employee would have found the challenged action materially advecbeinvithis
context means it well might have dissuaded a reasonable worker from noalsngporting a
charge of discrimination.Burlington N. & Santa Fe Ry. Co. v. Whi&18 U.S. 53, 68 (2006)

(internal quotations omitted). This standard “prohibit[s] employer actions thdikealy to deter



victims of discrimination from complaining the EEOC, the courts, and their employers,” while
accounting for the fact that “petty slights, minor annoyances, and simple lgcdo@fmanners
will not create such deterrencéd. The standard is objective, but “the significance of any given
act of retdation will often depend upon the particular circumstances. Context matierst
68-69. If a plaintiff proves she suffered an adverse action, she must finally {vatva causal
link existed between the protected activity and adverse a@sns v.Fort Bend Cty,. 765 F.3d
480, 489 (5th Cir. 2014yxert. denied sub nonfrort Bend Cty., Tex. v. David35 S. Ct. 2804
(2015).

Plaintiff sufficiently alleges that she engaged in conduct protected by Titldhe type
of conduct protected by Title VII is broadly defined as opposition to any peaciade unlawful
by Title VII. See Crawford v. Metro Gov't of Nashville and Davidson County, T&66.U.S.
271, 277-78 (2009Plaintiff alleges that Lambert subjected her to sexual harassment imrthe fo
of sexbased, inappropriate texts, jokes, and pictures sent by phone, and that she subsequently
reported this alleged harassment. Plaintiff sufficiently alleges concduteicped by Title VII.

Plaintiff also alleges she suffered a materially adverse empldyeaion. Plaintiff
alleges she was 4iavestigated for a 2012 work incident, required to work with a “known
problem employee” who complained against hérarned the City contacted outside
organizations in an attempt to outsource her job, hadvbee hourschangedwasdenied extra
income, and endured verbal harassment from Defendant Villegas. Plaletiésathat she was
forced to resign after facing the alleged retaliation following her barast report. Taken

together, Plaintiff sufficienyl pleads she suffered a materially adverse adtyoheing forced to



resign She alleges actions that might have dissuaded a reasonable worker from making or
supporting a charge of discrimination.

Finally, Plaintiff sufficiently alleges a causal connegtimetween the materially adverse
action and her harassment report. Temporal proximity “between protectedyeatitti alleged
retaliation is sometimes enough to establish causation at the prima facie Btatgs.. Houma
Terrebonne Hous. Auth. Bd. of @or'rs 810 F.3d 940, 9489 (5th Cir. 2015). The Fifth
Circuit has accepted gapstafo to fourmonths as sufficiently close to support an inference of a
causal link.Richard v. Cingular Wireless LL@233 F. App’x. 334, 338 (5th Cir. 200Byans v.

City of Houston 246 F.3d 344, 354 (5th Cir. 2001) (noting that “a time lapse of up to four
months has been found sufficientSgeStroud v. BMC Software, In2008 WL 2325639, at *6

(5th Cir. June 6, 2008) (noting a fimeonth lapse, by itself, does not suppan inference on a
causal link, but two and a half months is short enoughBarkley v. Singing River Electric
Power Ass'n433 F. App’x 254, 260 n.10 (5th Cir. 2011) (noting the Supreme Court has cited
cases finding three and four month gaps insigffit).

Although Plaintiff alleges she complained of sexual harassment in August 2015, some
eight months prior to her constructive discharge in April 2016, Plaintiff allegesxgpieeienced
continuing acts of discriminatory retaliation over that timeqeerDefendants argue that Plaintiff
fails to allege sufficient facts to demonstrate a causal connection, incladaxk of definite
dates related to certain actions. Plaintiff, however, states that she repertedrassment in
August 2015, that the neemployee who caused Plaintiff problems was reassigned to Plaintiff's
department in August 2015, that she was re-investigated for the 2012 incideraber€15 as

a result of the new employee’s complaint, the City contacted outside organizatmunsource

10



Plaintiff's job in Fall 2015, she received a written reprimand in February 204.6chedule was
changed without notice in February 2016, and the City ceased its attemptdorcaitiser job
following her resignation in April 2016. At this stagdaiRtiff sufficiently alleges a causal
connection by showing continued retaliation from August 2015 to April 2016. Accordingly,
Plaintiff states a valid claim for discriminatory retaliation against the City ot/€sa.
B. Retaliatory and Discriminatory Hostile Work Environment

Plaintiff alleges the City created a hostile work environment because of her age, race, and
in retaliation for her engaging in protected activity.

1. Retaliation Based onAge Discrimination

To establish a hostile work environmelgim based on age discriminatioRlaintiff must
show she (1) was over the age of 40; (2) was subjectedrassmentthrougheitherwords or
actions, based on age; (3) which created an objectingtgidating, hostile, or offensive work
environment; and4) there is some basis for the empldydrability. See Dediol v. Best
Chevrolet, Ing. 655 F.3d 435, 441 (5th Cir. 2010 satisfy the third element, Plaintiff must
“demonstrate that the harassment was objectively unreasérdbied workplace envionment
is hostile when it ispermeated with discriminatory intimidation, ridicule, and insult, that is
sufficiently pervasive to alter the conditions of the victim's employrield. (citing Alaniz v.
Zamora—Quezadab91 F.3d 761, 771 (5th Cir. 2009Not only must Plaintiff perceive the
environment to be hostile, but it must appear hostile or abusive to a reasonable lger@on.
determine if conduct is objectively offensive, a court must consider thetytotsHli the

circumstances, includingi(1) thefrequency of the discriminatory conduct; (2) its severity; (3)

11



whether it is physically threatening or humiliating, or merely an offensitexamce; and (4)
whether it interferes with an employgevork performance.id.

Plaintiff alleges that she wasrty-five years old at the time of her employment with the
City. Docket no. 26 at 17. Plaintiff also alleges that during insurance meetmognments were
made that the older people were costing the city and needed tBlgmtiff, however, fails to
denonstrate that these comments created an “objectively intimidating, hostdé&ensive work
environment.” As Defendastargue, Plaintiff does not allege who actually made these
comments, which prevents Plaintiff from showing that there is some basimployer’s
liability. Plaintiff also fails to indicate how frequent these comments were,rhadesevere they
were, or state any facts that indicate these comments were more than “merely ameoffens
utterance.” Accordingly, Plaintiff fails to state a ahefor hostile work environment based on age
discrimination.

2. Retaliation Based onRaceDiscrimination

To establish a hostile work environment claim based on race discrimination under Titl
VII, Plaintiff mustestablisha prima facie case that (4hebelongsto a protected group; (Zhe
was subjected to unwelcombarassment; (3) the harassment was based on race; (4) the
harassment affected a term, conditionprivilege of employment; and (5) thae Cityknew or
should have known of thearassmenand failed to take prompt remedial actidarrera v.
Commercial Coating Servs. IhtLtd., 422 F. Appx 334, 33 (5th Cir. 2011)(citing Ramsey v.
Henderson 286 F.3d 264, 268 (5th Ci2002)).To affect a term or condition of employment,
harassment mudte “sufficiently severe or pervasive to alter the conditions of the vigtim

employment and create an abusive working environmetatriis v. Forklift Sys., In¢.510 U.S.

12



17, 21 (1993). This determination requires thaburtapply a “totalityof-the-circumstances test
that focuses on the frequency of the discriminatory conduct; its sevehniggher it is physically
threatening or humiliating, or a mere offensive utterance; and whether it amabjsinterferes
with an employe's work performance.Turner v. Baylor Richardson Med. CtA76 F.3d 337,
347 (5th Cir. 2007) (internal quotation marks and citations omitted).

Plaintiff alleges that she is white. Docket 26.at 10 Plaintiff alleges that Mayor Suarez
“‘commented more diversity was needed in the Cilg.”at 9. As Defendants arguPlaintiff
does not indicate to whom this one comment was made. Further, Plaintiff does not shéwg how t
single comment about desired diversity rises to the level of unwelcomesihards The
SupremeCourt has cosistently held that simple teasing, offnand comments, and isolated
incidents (unless extremely serious) will not amount to discriminatory changjes ‘terms and
conditions of employmenit. Hockman v. Westward Comms, LLG 407 F.3d 317, 328 (5th
Cir. 2004)(citing Faragher v. City of Boca Rato’®24 U.S. 775, 788 (1998)Plaintiff fails to
state any facts that indicate the one comment about diversity is anything mosmn tisaated
incident that does not create an abusive working environAeabdingly, Plaintiff fails to state
a claim for hostile work environment based on race discrimination.

3. Retaliation for Engaging in Protected Activity

Plaintiff alleges that the City created a hostile work environment becabse report of
and opposition to Lambert’s alleged sexual harassnbeiendants argue that the Fifth Circuit
has not expressly recognized a cause of action for retaliatoryehwstik environment.

In Bryan v. Chertoffthe Fifth Circuit considered Plaintiff's request that a claim for

retaliatory hostile work environment be recognizBdyan v. Chertoff217 F. Appx 289, 293

13



(5th Cir. 2007). Although the district court held thmet such cause of action exists, the Fifth
Circuit found that it need not decide whether to recognize a claim for retaliaistijehwvork
environment because Plaintiff could not establish a prima facie case for such .adldihe
Fifth Circuit, thus, did not expressly hold that a claim for retaliatory hosbid \wwnvironment
does not exist. Rather, the court analyzed tienplaintifffailed to meet the elements of a prima
facie case for a hostile work environment, including that the employee wastsohjawelcome
harassment and that the employer should have known about the haraksna¢®93-94. The
Fifth Circuit similarly did not outright reject a retaliatory hostile work environnaaim in
Fallon v. Potter but the court insteadeld that tle plaintiff failed to present a genuine issue of
fact as to causation for the retaliatory hostile work environnkeion v. Potter 277 F. App’x
422, 426-28 (5th Cir. 2008).

Other district courts have recognized a claim for retaliatory hostile workoanvent. In
Rowe v. Jewellthe courtnotedthat several other Courts of Appeals have recognized a cause of
action for retaliatory hostile work environmefowe v. Jewell88 F. Supp. 3d 647, 673 (E.D.
La. 2015). The court held that “[g]iven thack of a definitive decision from the Fifth Circuit,
this court will assume, as other district courts in this circuit have done, thatidtheffp has a
cause of action for a retaliatory hostile work environnielit. In Tejada v. Travis Ass’'n for
Blind, the ourt similarly held that the plaintiff could pursue a claim of retaliatory hostoigk
environment, despite the fact that the Fifth Circuit has not expressly reedghizh a claim.
Tejada v. TraviAss'nfor Blind, No. A-12-CV-997DAE, 2014 WL 2881450, at *3 (W.D. Tex.
June 25, 2014pdopted sub nomNo. 1:12CV-997DAE, 2014 WL 4165370 (W.D. Tex. Aug.

7, 2014)aff'd, 617 F. App’x 325 (5th Cir. 2015).

14



In Tejada the court noted that iRallon, the Fifth Circuit“did not balk at thedistrict
judge using that same standard used for retaliation claims to analyzéatorgtéostile work
environment claim. Id. (citing Fallon, 277 F. App’x 422). Thd@ejadacourt further noted that
other circuits that have recognized a claim for retaliatory hostile work envéot have taken a
similar approachSee, e.g.Morris v. Oldham Cnty. Fiscal Coyr201 F.3d 784, 792 (6th Cir.
2000) (stating that the prima facie elements for the retaliatory hostile worlommeént claim
are a modified version of the elements recognized in a typical retaliation claim).

Although the Fifth Circuit has yet to expressly recognize a claim fafiagiry hostile
work environment, this Court recognizes that the Fifth Circuit has not rejedted aistrict
courts recognizing such a claim, and that other Courts of Appeals have recobiszggéd of
claim. Accordingly, this Court finds that Plaintiff can bring a claim for retalyabwmstile work
environment. To establish a hostile work environtngaim based on retaliation, Plaintiff must
establish a prima facie case thdt) she engaged in protected actiyif®) she was subjected to
unwelcomed harassment; (3) there is a causal connection between the harastmeriected
activity; (4) the harassment complained of affected a term, condition, or privilege of
employment; and5) the employer knew or should have known of the harassment in question
and failed to take prompt remedial actid®eeTejadg 2014 WL 2881450, at *3see also
Ramsey \tHenderson286 F.3d 264, 268 (5th Cir. 2002).

As discussed above, Plaintiff sufficiently alleges that she engaged in protetigy a
under Title VII when she reported Lambert’'s alleged sexual harassmenttiffPlaiso
sufficiently alleges that she wasibjected to unwelcome harassment by alleging, among other

things, that the City assigned an employee with a history of complainingseB&intiff to work

15



with her, she was suddenly-irevestigated for an incident from three years before, and Villegas
belittled and yelled at her. Plaintiff also sufficiently alleges that there is salcaannection
between the harassment and her report because, as discussed above, the haraggdbnt all
occurred on a continuing basis for the eight months followingtifes report. Plaintiff also
sufficiently alleges that the harassment affected her employment because tlsnéairas
allegedly forced Plaintiff to resign from her position. Finally, Plaintifffisigntly alleges the
City knew or should have known ofdhharassment but failed to take prompt remedial action
because she alleges many actions and employment decisions carried loaitCity's Mayor,
City Manager, and Sheriff. At this stage, Plaintiff has sufficiently atlethat the City at least
should have known of the harassment in question, and that no remedial action was taken.
Accordingly, Plaintiff states a valid claim for hostile work environment baseetaliation.
C. Race Discrimination

Plaintiff alleges the Cityiscriminated againdter based on race because she is white,
bringing claims under Title VII, the Texas Labor Code, and 42 U.S.C. 88 1981 and 1983.

1. Title VIl Race Discrimination

Section 703(a)(1) of Title VII of the Civil Rights Act of 1964 provides that “[als be
an unlawful employment practice for an employer . . . to discharge any individuwtherwise
to discriminate against any individual with respedioioe’s] compensation, terms, conditions, or
privileges of employment, because of such individual's race.” 42 U.S.C. §-208D€012)A
plaintiff may establish claims of race discrimination through either direct or citaotizd
evidenceMcCoy v. City of Shrevepord92 F.3d 551, 556 (5th Cir. 2007). When a plaintiff relies

on circumstantial evidence, as Plaintiff does here, the plaintiff may isbt@bprima facie case

16



by showing she “(1) is a member of a protected class; (2) was qualified for thernp@8) was
subject to an adverse employment action; and (4) was replaced by someone afutbele
protected class, prin the case of disparate treatment, shows that other similarly situated
employees were treated more favorabMcDonnell Douglas Corp. v. Greedll U.S. 792, 802
(1973);Bryan v. McKinsey & C9375 F.3d 358, 360 (5th Cir. 2004).

Plaintiff alleges Defndants discriminated against her based on race as a white individual,
and “employees of the city were forced to resign or prematurely retire andeptaiced byon-
Whites (i.e. Hispanics and African Americaridpocket no.26 at 12. Plaintiff further aleges
disparate treatment based on her riteat 12-13.

Plaintiff sufficiently pleads the firstwo elements: she is a white individual andas
qualified for her positionPlaintiff, however, fails to sufficiently state that she was subject to an
advase employment action because of her race. Furhamtiff acknowledgeshiat she was
replaced by another white employedlthough Plaintiff states that Suarez indicated that he
wanted more diversity amor@ty employees and that other White employees were replaced by
nonWhite employees, Plaintifioes not sufficiently allege she was constructively discharged
due to race, nor does she allege more than a stray comment about diversity.

Plaintiff also fails to state a valid claim for disparate treatment. Plaintiff fails to
adequately allege thatther similarly situated employeesitside of her protected claggere

treated more favorablyPlaintiff states that the alleged “problem employee” who complained

! Although this fact does not preclude her from meeting the fourth peeedyers v.
Dallas Morning News, In¢.209 F.3d 419, 426 (5th Cir. 200(f)nding that replacement by
someone within one’s protected group “does not negate the possibility thastharde was
motivaed [by] discriminatory reasons”), Plaintiff fails to allege that she wastrmtisely
discharged because of her race, or that she suffered any other adverse emgotyamedue to
her race. Plaintiff fails to allege there was a disgk motivated by discriminatory reasons.

17



againsther was Hispaniand was only transferred through various City departments, and
Plaintiff alleges that she was disciplined and treated less favoraltli2l&ntiff fails to plausibly
state how the other employee was treated more favorably, even befogeitdé consideration
that their disciplinary problems might be entirely different. Moreover, Plaonl§ points to one
other employee, and she fails to allege how employees outside of her protastedvete
broadly treated more favorably. Accordipgl Plaintiff fails to state a claim for race
discrimination.

To the extent that Plaintiff might be bringing a claim for race discrimination based
hiring practices, Plaintiff fails to state a valid claim. As Defendants point outtifldid not
assetr discrimination based on hiring practices in her EEOC complaint. Plaintiff Had ta
exhaust her administrative remedies to bring such a claim.

2. Texas Labor CodeRace Discrimination

Under 821.051 of the Texas Labor Code, an employer commits unlaasmfiployment
practices if because of race the employer:

(2) fails or refuses to hire an individual, discharges an individual, or discriminates

in any other manner against an individual in connection with compensation or the

terms, conditions, or privilegesf employment; or (2) limits, segregates, or

classifies an employee or applicant for employment in a manner that would
deprive or tend to deprive an individual of any employment opportunity or
adversely affect in any other manner the status of an employee.

TEX. LAB. CoDE § 21.051.

For the same reasons discussed above under Plaintiff's Title VII race distiom

claims, Plaintiff fails to state a valid claim for race discrimination.
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3. Section 198FRace Discrimination

Under42 U.S.C. 81983, a claim of municipal liability “requires proof of three elements:
a policymaker; an official policy; and a violatioh constitutional rights whose ‘moving forcas’
the policy or custom.Piotrowski v. City of Houstqr237 F.3d 567, 57&th Cir. 201) (citing
Monell v. Dept of Soc. Servs. of City of New Y,0d36 U.S. 658, 694 (1978)There is no
respondeat superioliability for a municipality under Section 198Bd. of Comrirs of Bryan
County v. Brown520 U.S. 397, 403 (1997Monell, 436 U.S.at 690. The unconstitutional
conduct must be “directly attributable to the municipality through some sorficgab&ction or
imprimatur; isolated unconstitutional actions by municipal employees will almost treyger
liability.” Piotrowski 237 F.3dat 578. The municipal’s policy or custom must cause the
employee to violate a person’s constitutional rightsire v. City of Arlington 957 F.2d 1268,
1277 (5th Cir. 1992).

Plaintiff alleges thatbecause Defendants discriminated against her based on race as a
white individual, they denied her equal protection under the law. Docket nat 26.
Defendants argue that Plaintiff fails to allege a formally adopted policy toroubat caused a
violation of her constitutional rights. Docket no. 11 at 5.

Plaintiff sufficiently alleges the first twelements for a 8§ 1983 race discrimination claim.
Plaintiff alleges that Suarez, the City’s Mayor, indicated that he wanted nversity among
the City’'s employees. Plaintiff further alleges that she was forced ignrest least in part,
because of her race, and that other White employees were replaced-Whit®remployees.
Plaintiff, howeverdoes not allege any official City policy or custamoy dohea allegationsas to

Suarez’s desire for more diversity among employees and the replacingtefiffployees with
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nonWhite employeesndicate a “persistent, widespread practice . . . which, although not
authorized by officially adopted and promulgated policy, is so common angetiédd as to
constitute a custom that fairly represents municipal polejotrowski 237 F.3d at 579 (quoting
Webster v. City of Houstpi@35 F.2d 838, 841 (5th Cir. 1984) (en bantjje single comment
by Suarez about diversity does not rise to the level of a persistent, widespretace peand
Plaintiff alleges no other facts to show such a pracficeordingly, Plaintifffails to state a valid
claim for § 1983 race discrimination.

D. Age Discrimination

Under the ADEA, it is unlawfufor an employer to “discriminate against any individual
with respect to his compensation, terms, conditions, or privileges of employmenisdexa
such individual's age.” 29 U.S.C. § 623(a)(1). To prove a disparate treatment claim pursuant t
the ADEA, “[a] plaintiff must prove by a preponderance of the evidence . . . that age was the ‘but
for cause of the challenged employer decisidarbss v. FBL Fin. Servs. IncG57 U.S. 167,
177-78 (2009)see also Cervantez v. KMGP Servs., Co, B%9 F. App’x 4 (5th Cir. 2009).

In general, to establish a prima facie case of age discrimination, a plainstf mu
demonstrate: (1) she belongs to the protected group of persons over the age a2)fovas (
gualified for her position; (3) was discharged; and (4) was replaced with someoneryounge
outside the protected grou@ervantez v. KMGP Servs. Co. In849 F. App’x 4, 8 (5th Cir.
2009).

Plaintiff alleges Defendants forced her and other older employees to resign o
prematurely retire, after which they wereplaced by younger employees. Docket2at 9.

Although Plaintiff resigned from her position, she claims she was constructisligadged,
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despite her qualifications and experience in the position. Plaintiff spdygifalleges she at
forty-five years oldwas replaced by someone younger who was less experienced than she was.
Id. At this stage in the case, Plaintiff sufficiently states a claim for age discriminapiom
which relief can be granted.

E. Blacklisting

Plaintiff alleges that Defendantdabklisted her by intending to prevent her from
engaging in or securing employment with another. Docket n@t 28. Defendants argue that
Plaintiff fails to demonstrate a waiver of sovereign immunity with respect to kdibtamg claim.

A person commits an offense under Texas Labor Code § 52iD3e person: (1)
blacklists or causes to be blacklisted an employee; or (2) conspires or corligives
correspondence or any other manner to prevent an employee discharged by aiamrporat
company, or individual from procuring employmenteXTLAB. CoDE § 52.031(b).

No Texas court has decided whether § 52.031 provides for a private cause ofSsaion.
Brim v. ExxonMobil Pipeline Cp213 F. App’x 303, 305 (5th Cir. 200 Ragsdale v. Classroom
Teachers obDallas, No. CIV.A.3:06CV863H(BH), 2007 WL 426502, at *7 (N.D. Tex. Feb. 5,
2007) It is unclear whether a private individual such as Bfeinan sue under the statute.
Accordingly, because Plaintiff's blacklisting claim raises a novel issugabé law, the Court
declines to exercise its supplemental jurisdiction over the blacklisting claim ta@iosy.

In addition, assuming arguendo that there exists a private azuaction, it is unclear
whether the city is immune under the doctrine of sovereign immunity. Section 52.031 of the
Texas Labor Code imposes liability on a “person,” which is broadly defined under [aexts

include a torporation, organization, government or governmental subdivision or agency,

21



business trust, estate, trust, partnership, association, and any other legdl Eemtit Gov'T
CobDE § 311.005. Despite the inclusion of “government or governmental subdivision or agency,”
however, ‘a statute lsall not be construed as a waiver of sovereign immunity unless the waiver is
effected by clear and unambiguous languagex. Gov' T Cope § 311.034. Further, “the use of
‘person,” as defined by Section 311.005 to include governmental entities, does rattand
legislative intent to waive sovereign immunity unless the context of the statutdesdicaother
reasonable constructidnld. For this additional reasorthe Court declines to exercise its
supplemental jurisdiction over the blacklisting claim against the city.
Plaintiff's Claims Against Individual Defendants

Plaintiff brings claims for race discrimination and blacklisting against individual
Defendants Villegas, Lambert, and Suarez. Defendants argue Plaictdffas should be
dismissed for failte to state a claim.

A. Section 1983FRace Discrimination

Plaintiff alleges that Villegas, Lambert, and Suarez, acting under cololavef
intentionally deprived her of equal protection of the laws and discriminated agairfenh@e
basis of race denyiniger the same rights as are enjoyed by other employees” in violation of 42
U.S.C. 88 1981 and 1983. Docket no. 26 at 13.

Defendants argue that Plaintiffidaims should be dismissed by raising the defense of
qualified immunity. After a defendant asserts qualified immunity as a defégr@sburden is on
the plaintiff to negate qualified immunitidyatt v. Thomas843 F.3d 172, 177 (5th Cir. 2016).
To determine if a plaintiff meets this burden, courts conduct aste inquiry. “First, [a

plaintifff must clam that the defendants committed a constitutional violation under current law.

22



Second, [s]he must claim that the defendants’ actions were objectively unt#asanght of
the law that was clearly established at the time of the actions complainedtteberry v.
Nocona Gen. Hosp430 F.3d 245, 253 (5th Cir. 2005) (internal citations omitted).

Plaintiff sufficiently alleges a constitutional violation by bringing a claim facial
discrimination that deprived her of equal protection under the law. Under 42 U.S.C. § 1981,
Plaintiff may bring a claim for employment discriminati@ee Jett v. Dallas Indep. Sch. Dist.
491 U.S. 701 (1989) (“Section 1983 provides an explicit remedy in damages which, with its
limitations on municipal liability, Congress thght ‘suitable to carry . . . into effect’ the rights
guaranteed by § 1981 as against state actors.”) (citation omitted). ThindiffPalleges a
violation of a clearly established constitutional right.

Plaintiff, however,does not sufficiently allegén&at Defendants’ actions were objectively
unreasonable. Even taking all of Plaintiff's allegations as true and construing Huise f
favorably to Plaintiff, she fails to meet the pleading standard to defeat aieguaifmunity
defense. Plaintiff does not allege Defendants fired her because of @cfeatott v. Kenedy
Indep. Sch. Dist.2009 WL 2843367, at *2 (W.D. Tex. Aug. 31, 2009) (denying motion to
dismiss where plaintiff sufficiently alleged defendants “voted againstraci renewal because
Lott is white/Anglo and the trustees are Hispanid)aintiff only states that Mayor Suarez
commented that more diversity was needed in the City, and later that workperstected
classes were replaced by those “outside of their protected class.” P&iegéisthat Defendants
took adverse action against Plaintiff “because of her race” and she was forced to Tesign.
survive her heightened pleading requirements, Plaintiff must plead with “fadétail and

particularity,” not mere conclusionary allegats.” Anderson v. Pasadena Indep. Sch. D84
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F.3d 439, 443 (5th Cir. 1999ackson v. Widnall99 F.3d 710, 7286 (5th Cir. 1996). By only
pointing to one Defendant’s commentthe comment made by Suarez about desired diversity
Plaintiff fails to alege objectively unreasonable actions carried odhbyndividualDefendants
that would violate a clearly established constitutional rigletordingly, Plaintiff fails to meet
the heightened standard to survive a qualified immunity defense raised by the iddividua
Defendants.

B. Blacklisting

Plaintiff alleges thathe individual Defendants blacklisted her by intending to prevent her
from engaging in or securing emptoent with another. Docket no. 26 18. Defendants argue
that Plaintiff fails to demonstrate that she is entitled to a private caastiarf under § 52.031.

As discussed above,person commits an offense under Texas Labor Code § 52031
the person: (1) blacklists or causes to be blacklisted an employee; or (2) e®osgiontrives by
correspondence or any other manner to prevent an employee discharged by aiamrporat
company, or individual from procuring employmé&rniex. LAB. Cope § 52.031(b) An offense
is punishable by a fine ranging from $50 to $250, imprisonment for a period rangin§artom
90 days, or botlthe fine and imprisonmentd. at 8 52.031(c)As Defendants argue, no Texas
court has decided whether 8§ 52.031 provides for a pricatesse of actionSeeBrim v.
ExxonMobil Pipeline C9.213 F. Appx 303, 305 (5th Cir. 2007)Ragsdale v. Classroom
Teachers of DallasNo. CIV.A.3:06CV863H(BH), 2007 WL 426502, at *7 (N.D. Tex. Feb. 5,
2007) It is unclear whether a private individualchuas Plaintiff can sue under the statute.

Accordingly, because Plaintiff's blacklisting claim raises a novel issusabé law, the Court
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declines to exercise its supplemental jurisdiction over the blacklisting claim taghas
individual DefendantsSee 28 U.S.C. § 1367(c)(1).
CONCLUSION

For the foregoing reasons, Defendariotion to Dismiss(Docket no.27) is hereby
GRANTED IN PART andDENIED IN PART. Plaintiff's claims for discriminatory retaliation
retaliatory hostile work environment, and age discriminaomvive. Raintiff’s claims for
hostile work environmenbased orage disdmination, hostile work environmenbased omace
discrimination, Title VII race discrimination,Texas Labor Codeace discrimination,88 1981
and 1983 race discrimination, and blacklistangDISMISSED WITHOUT PREJUDICE.

It is so ORDEHRED.

SIGNED this7th day ofDecember2017.
\

Sy —

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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