Johnson, et al v. UnitedHealthcare of Texas, Inc. Doc. 25

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
MIDLAND DIVISION

STEPHEN A. JOHNSONand
MAI JOHNSON,

NO. 7.15-CV-49-DAE

Plaintiffs,
VS.

UNITED HEALTHCARE OF
TEXAS, INC.,

8
8
8
8
8
8
8§
8§
8
8§
Defendant. 8§
8

ORDER (1) GRANTING IN PART AND DENYING IN PART MOTION FOR
SUMMARY JUDGMENT; and (2) DENYINGVOTION TO EXCLUDE

The mattes before the Courare(1) Defendant United Healthcare of
Texas, Inc.’s (“Defendant” or “United Health®¥otion for Summary Judgment
(Dkt. # 15); and (2) Plaintiffs Stephen A. Johnson and Mai Johnson’s (“Plaintiffs”)
Motion to Exclude Defendant’s Reply (Dkt. # 1&n March 7,2016 the Court
held a hearing on thaotions At the hearingAlton Todd Esq.,and Jeffrey Todd,
Esq.,represente®laintiffs, and Andrew JubinskyEsq.,and Timothy Daniels,
Esq.,representetinited Health

After careful consideration of the memoramaaupport of and in
opposition to thenotiors, and in light of the parties’ arguments at the hearing, the

Cout, for the reasons that follolGRANTSIN PART andDENIESIN PART
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United Health’sMotion for Summary Judgme(Dkt. # 15 andDENIES
Plaintiffs’ Motion to Exclude (Dkt. # 18)

BACKGROUND

United Health issued group medical insurance to Johnny Johnson
Insurance Agency, LLC (“the Employer”), under group policy number
GA3M2450BW (“the Group Policy”). (Dkt. # 14 at 4.) Under the Group Policy,
certificates of coverage (“Certificates”) were issued to eligible employekthair
dependents.ld.) The effective date of coverage for the Group Policy was July 1,
2011. (Dkt. # 181 at 8.) Plaintiff Stephen A. Johnspaneligible employee of the
Employer,was the primary insureah hisCertificateand hs wife, Plaintiff Mai
Johnsonwas a dependent on tlertificate (Id. at 3.)

On March 20, 2011,rpr to the effective datef the Group Policy
Mrs. Johnson sufferegl fall at her residence, resulting in a clobead injury.
According to Plaintiffspn the same daghe underwent two craniotomie@kt.
# 8 at 34.) Since that time, and as a resultefinjury, Plaintiffs contend that
Mrs. Johnson has been contously and “actively engaged in long term paciite
care, skilled nursing care, rehabilitative therapy and institutional and-basesl
convalescence, in order to recuperate to the extent reasonably probgblat4 )

On July 1, 2011, the effecewdate of th&roup Policy United Health

assumed health insurance coverage for Mrs. Johnson. (Dktl &Atl5.) At that



time, Plaintiffs assert that Mrs. Johnson was an inpatient at a hospital, undergoing
extensive rehabilitative therapy. (Dkt. # 843t Plaintiffs contend, however, that

in SeptembeR011, United Health and its employees knowingly and willfully
refused to pajurthermedical treatmerfor Mrs. Johnsomven though they

submitted timely coverage claimdd.j According to PlaintiffsMrs. Johnson was
forced to leave the hospitalld()

Plaintiffs further contend that for the rest of 2011, United Health
refused to plac®rs. Johnsoin appropriate care facilities and would not pay for
any further treatmentlespite the Group Policy’s prohibition against asserting
annual limits for “essential services.” (Dkt. # 16 at Blaintiffs assert that Mrs.
Johnson was forced to pay eaftpocket for a private, uninsured care facility.
Plaintiffs appealed the coverage decision. (DKt4#l at 13.) Uponreview,

United Health upheld its prior decisitm denycoverage on the basis that the
service was not eligible for payment under the ternikefertificate (Id. at 18.)

In January 2012he beginning o& new policy year, Plaintg state
that United Health agreed to pay for some of thesadghe new facility, but that
its coverage would be limited because the facility was-tdutetwork.” (Dkt. # 8
at 6.) Additionally, according to Plaintiffs, United Health informed them that no

care facility in Midland, Texas was “inetwork.” (d.)



As a result of United Health’s refusal to pay adequate coverage for
Mrs. Johnson’s care, Plaintiffs contend that they were forced to have Mrs. Johnson
come back to their house and be rehabilitated in that setting. (Dkt. # 16 at 4.)
Nevertheless, Plaintiffs assert that United Health has also refused coverage for any
of the rehabilitative equipment they purchgsadhe additional expensdbey
incurredto care forMrs. Johnson at their homeld )

On April 9, 2015, Plaintiffs filed suit against United Health in the
441st District Court of Midland, Texds(Dkt. # 1.) United Health timely
removed the action to this Court on the basis of federal question, 28 U.S.C. § 1331
and28 U.S.C. § 1441 (d.) Plaintiffs’ amended complaint alleges state law causes
of action against United Health for breach of insurance contract, violations of the
Texas Insurance Code and the Texas Deceptive Trade PsaaticéDTPA”),
and also seeksenefits under the Employee Retirement Income Security Act of
1974 (“ERISA"), 29 U.S.C. § 1132Dkt. # 8.)

On October 21, 2015, United Health moved for summary judgment on
all of Plaintiffs’ claims. (Dkt. # 15.) Plaintiffs filed a response on November 3,
2015 (Dkt. # 16), and United Health filed a reply on November 10, 2015 (Dkt.
#17). On November 12, 2015, Plaintiffs moved to exclude a supplemental index

included with United Health’s reply (Dkt. # 18); United Health filed a response in

1 Mr. Johnson, the primary insured under the Certificate, has made no claim that he
was personally denied benefits. (Dkt. # 1.)
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oppositian on November 17, 2015 (Dkt. # 20). These motions are addressed
below.

l. Summary Judgment

A movant is entitled to summary judgment upon showing that “there
IS no genuine dispute as to any material fact.” Fed. R. Civ. P. Sé&glso

Meadaa v. K.A.P. Bers., L.L.C, 756 F.3d 875, 880 (5th Cir. 2014). A dispute is

only genuine “if the evidence is such that a reasonable jury could return a verdict

for the nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248

(1986).
The moving party bea the initial burden of demonstrating the

absence of any genuine issue of material fact. Celotex Corp. v. C&tiett.S.

317, 323 (1986). If the moving party meets this burden, the nonmoving party must
come forward with specific facts that establish the existence of a genuine issue for

trial. Distribuidora Mari Jose, S.A. de C.V. v. Transmaritime,, In88 F.3d 703,

706 (5th Cir. 2013) (quoting Allen v. Rapides Parish Sch, B F.3d 619, 621

(5th Cir. 2000)). “Where the record taken as a whole could not lead a rational trier

of fact to find for the nommoving party, there is no ‘genuine issue for trial.

Hillman v. Loga 697 F.3d 299, 302 (5th Cir. 2012) (quotiMatsushita Elec.

Indus. Co., Ltd. v. Zenith Radio Coy@.75 U.S. 574, 587 (1986)



In deciding whether a fact issue has been created, the court must draw
all reasonable inferences in favor of the nonmoving party, and it “may not make

credibility determinations or weigh the evidencd&iblier v. Dlabal 743 F.3d

1004, 1007 (5th Cir. 2014) (quotifteeves v. Sanderson Plumbing Prods., Inc.

530 U.S. 133, 150 (2000)However, “[ulnsubstantiated assertions, improbable
inferences, and unsupported speculation are not sufficient to defeat a motion for

summay judgment.” United States v. Renda Marine, In667 F.3d 651, 655 (5th

Cir. 2012) (quotindgBrown v. City of Hous., 337 F.3d 539, 541 (5th Cir. 2003)).

A. State Law Claims

United Health asserts that Plaintiffs’ state law claims for breach of
contractand for violations of the Texas Insurance Code and the DTPA are
preempted by ERISA(Dkt. # 15 at 9.)As such, United Health argues that ERISA
is the exclusive means of enforcing the terms of3hmup Policyand that it is
therefore entitled to summapydgment on Plaintiffs’ state law claimsld(at 12.)

In response, Plaintiffs concede that their state law claims are governed
by ERISA and thereforpreempted. (Dkt. # 16 at 1.) Nevertheless, Plaintiffs
argue that summary judgment should not be granted on these claims because they
should be “merged” into their alternative claim bmnefits under ERISA. (DKkt.

# 15 at 12.) Plaintiffs argue that other federal courts, including this Court, have



allowed similapreemptedstatelaw claimsto be convded into claims under
ERISA, and thereby saving tie&aims from dismissal. (Dkt. # 16 at-4131.)

Plaintiff cites this Court’s opinion ikersh v. UnitedHealthcare Ins.

Co., 946 F. Supp. 2d 621 (W.D. Tex. 2013).Klersh the Court held that “a claim
that is completely preempted by ERISA is not automatically subject to dismissal; it
IS subject to adjudication on its merits under the applicable provisions of ERISA.”
Id. at 630. The facts iKersh howeverare distinguishablerom the facts in this
case Unlike the plaintiffs in this case, the plaintiff Kershdid not pleadan
alternative claim for benefits under ERISSeeKersh 946 F. Supp. 2d at 6248.
Becausehe plaintiff had alleged no claim under ERISA, @aurt inKersh
recognizedhe possibilitythatthe statelaw claimscould betreated as claims for
benefits under ERISAId. at 630. By treating them as such, a plaintiff may
possibly avoid &ourt’s dismissal othe state law claimisased on their ERIS
preemption. Seeid. at 630. Here, becaus@laintiffs specificallypleda claimfor
benefitsunder ERISAN their amended complaint, there is no need for the Court to
“merge” or convert Plaintiffs’ state law claims irtteeir alternative clainfior
benefits under ERISA(Dkt. # 8.)

The Supreme Court has held that “atgtelaw cause of action that
duplicates, supplements, or supplants the ERISA civil enforcement remedy

conflicts with the clear congressional intent to make the ERISA remedy exclusiv



and is therefore prempted.” _Aetna Health, Inc. v. Davjla42 U.S. 200, 209

(2004). Accordingly, bcausd1l) Plaintiffs state law claims are preemptey
ERISA, and(2) Plaintiffs have sufficiently pled an alternatiglaim for benefits
under RISA, summary judgment is granted Braintiffs’ state law claims.

B. Claim for Benefits Under ERISA

United Health also moves for summary judgment on Plaintiffs’ claim
for benefits under ERISAarguing thatt did not abuse its discretion in applying
the terms of the Certificate. (Dkt. # 15 at 13pecifically, United Health argues
that it did not abuse its discretion in denying Plaintiffs’ request for additional
benefitsor in denying benefitéor alterrative treatmenandcomfort expenses.ld.
at 14.)

When an ERISA plan gives the administrator discretionary authority

to construe the plan’s terms and determine eligibility for benefits, the Court

% At oral argument on United Health’s motion, Plaintiffs’ counsel argued that he no
longer believed that Plaintiffs health coverage was provided pursuant to an ERISA
plan. As the basis for his argument, Plaintiffs’ counsel contended that Mr.
Johnson’s employer did not pay the premium on behalf of Mrs. Johnson who was
covered as a dependent under the Certificate. This contention is without merit.
The Employer Application form indicates that it would pay 99% of the premium

for each eligible employee and 0% for dependents of the eligible employee. (Dkt.
# 141 at 4.) In accordance with the ERISA statute, the Group Policy “satisfies the
primary elements of an ERISA ‘benefit plaréstablishment or maintenance by an
employer intending to benefit employeedderedith v. Time Ins. C9980 F.2d

352, 355 (5th Cir. 1993). There is no support for Plaintiffs’ argument that Mr.
Johnson’s employer was required to pay any premium amount for Mrs. Johnson’s
coverage as a dependent in order to constitute an ERISAAtaordingly, the

Court finds that Plaintiffs’ coverage was provided pursuant to an ERISA plan.
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reviews the administrator’'s decision for mere abuséisafretion. Schexnayder v.

Hartford Life & Acc. Ins. Cq.600 F. 3d 465, 468 (5th Cir. 2010). It is undisputed

in this case that the Group Policy gives United Health the discretion to

(1) “[ijnterpret [b]enefits and the other terms, limitatsaand exclgions set out” in
the Group Policy, and (2) “[m]ake factual determinations relating to [b]enefits.”
(Dkt. # 151 at 77.) Accordingly, the Court may reverse United Health’s denial of

benefits only if it abused its discretion. Holland v. Int’'| Paper GuirBnent Plan

576 F.3d 240, 246 (5th Cir. 2009). When interpreting an ERISA plan, the Court
gives “its language the ordinary and generally accepted mearkioghler v.

Aetna Health, Inc., 683 F.3d 182, 187 (5th Cir. 2012).

“A plan administrator alises its discretion where the decision is not
based on evidence, even if disputable, that clearly supports the basis for its denial.”
Holland 576 F.3d at 246. The Court will only find an abuse of discretion “where
the plan administrator acted arbitrarily or capriciouslig’ “A decision is
arbitrary only if it is made without a rational connection between the known facts
and decision or between the found facts and the evideilde The Court’s review
of the administrator’s decision “need not be particularly complex or technical’; the

Court must only ensure that the decision falls “somewhere on a continuum of

reasonablenesseven if on the low end.ld. at 247. The Court “owes no



deference, however, to an administrator’'s unsupported suspicidnslérson v.
Cytec Indus., 619 F.3d 505, 512 (5th Cir. 2010).

1. United Health’s Decisioon Plaintiffs’ Request for Additional
Benefits

As stated above, the Certificate provides thated Health hashe
discretion to (1)[ijnterpret [b]enefits and the other terms, limitatsand
exclusions set out” in the Group Policy, and (2) “[m]ake factual determinations
relating to [b]enefits.” (Dkt. # 18 at 77.) According to the terms of the
Cettificate, benefits with respect to “skilled nursing facility/inpatient rehabilitation
facility services” require preauthorization and are limited to “60 days per year.”
(Dkt. # 151 at 143, 165.)The Certificate further states that a participant should
“review all limits carefully, as [United Health] will not pay Benefits for any of the
services, treatments, items, or supplies that exceed these benefit litgitat’ (
99.)

On September 20, 2011, knowing that the Certificate limits for Mrs.
Johnson’s care at the-patient facility were neagxhaustionPlaintiffs hadDr.
Karen J. Kowalske, one of Mrs. Johnson’s doctors, sulimétppealetterto
United Healthon her behalf (Dkt. # 141 at 8.) Dr. Kowalske’s appedktter
states that “[i]t is her professional opinion that Mrs. Johnson is not ready to
discharge at this time. It is critical that she continue to receive Transitional Post

Acute Rehabilitation services to further her potential for physical and cognitive
10



recovery.” (Id.) Dr. Kowalske requested approval for coverage for an additional
six months. Id.)

On September 28, 2011, United Health denied the appeal on the basis
that the servicemequestedvere not eligible fopaymentunderthe terms of the
Certificate (Dkt. # 141 at 18.) United Health then cited the applicable provisions
of the Certificate, includinghe languageguoted abovegyertainingto its limitation
that skilled nursing facility/irpatient rehabilitation services are limited to 60 days
per year. Id. at 18-19.) The letter states “[p]lease understand that federal law and
state laws require [United Health] to strictly administertérens of your health
benefit plan. We have no discretion to deviate from the terms of your
[Certificate]” (Id.) United Health further stated that “[o]ur decision does not
reflect any view about the medical appropriateness of this servicel@).” (

The Court findghatUnited Healthdid not abuse its discretion in
denyingadditionalcoveragéeyond the Certificate’s limit® Mrs. Johnsorfor her
postacute rehabilitatiomnd skilled nursing services. The Court must consider
“the ordinary and generally accepted meaning” of the Certificate’s language, which
clearly states that such services were “[lJimited to 60 days per yBaeKoehler,

683 F.3d at 187. Because the evidence indicates that United Health paid for Mrs.
Johnson’s irpatient care sm July 1, 2011, until October 1, 20Hltime period

spanningat least sixty dayshere is substantial evidence supporting United

11



Health’s decision to derfyrther coveragen the basis of the plain language of the
Certificate®

2. Denial of Benefits for Alternative Treatment or Comfort
Expenses

Plaintiffs also contend that thepentmoney on various items to
assistwith Mrs. Johnson’s alome rehabilitation, including: (1) purchasing a
standing frame to aid her ability to stand; (2) installing hand rails throughout their
home to assist in mobility; (3) payind sitter’ to stay with Mrs. Johnson when
Mr. Johnson was at work; (4) paying for nefeedback therapy and acupuncture;
and (5) buying a “chi” machine. (Dkt. # 8 ai8) Plaintiffs argue that United
Health did noprovideany reimbursement to them for the purchase of any of these
items. (d.)

Plaintiffs havefailed to submit any evidence that they attempted to
seek reimbursement for these items and were subsequently denied coverage.
Additionally, even if there was some evidence that they were denied coverage for

these items, the language in the Certificatelear that “Alternative Treatments,”

® Plaintiffs contend that a provision in the Affordable Care Act (“ACA”),

42 U.S.C. § 300gdL1(a), eliminated an insurance company'’s limitations on
coveragen situations like Mrs. Johnson’s in 2010, and therefore United Health's
argument that it could not expand its coverage is “nonsense.” (Dkt. # 16 at 16.)
Plaintiffs, however, have provided no support for this assertion. Additionally,
United Health has provided evidence that the provision cited by Plaintiffs was not
effective until 2014, at least two yeafter United Health’s denial of additional
coverage for Mrs. JohnsonSdeDkt. # 171.)
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including “[a]cupressure” are not covered. (Dkt. #11&t 99.) The Certificate

also limits items of “Personal Care, Comfort, or Convenience,” including “[hJome
modifications such as.. handrails.” Id. at 104.) In such case, Plaintiffs have

failed to produce any evidence that United Health inappropriately denied coverage
on this basis.

3. Conflict of Interest

Plaintiffs furtherargue that United Health has@ndlict of interest
insofar ast was responsible fdvoth paying benefits and determining Mrs.
Johnson’s eligibility for benefits. (Dkt. # 16 at 16.he Court weighs an
administrator’s structural conflict of interests “as a factor in determining whether
there is an abuse of discatiin the benefits denial. ..” Holland, 576 F.3d at
247. A structural conflict of interests is “but one factor among many that a
reviewing judge must take into accountd. at 248. The emphasis which the
Court places on the conflict will depend e particular circumstances of the

case.Metro. Life Ins. Co. v. Glenn, 554 U.S. 105, 117 (200B)e burden is on

the claimant to produce evidence that the administrator’s conflict of interests
“influenced its benefits decision Anderson 619 U.SF.3d at 512Holland 576
F.3d at 249.If a claimant fails to “present evidence of the degree of conflict, the

court will generally find that any conflict is not a significant factdvitDonald v.

Hartford Life Grp. Ins. Co., 361 F. App599, 608 (2012)

13



In this case, Plaintiffs have failed to present eviden@ngfalleged
history of abuses of discretidny United Healthnor how itsalleged structural
conflict of interest may have affected its benefits decisions in this particular case.
Insteadthe record demonstrates thatited Healthmade its decision based on the
coverage limits explicitly stated in the language of the Certificate. Accordingly,
the Court finds that United Health’s alleged structural conflict of intevastnot a
significantfactor in its benefits decision.

4. ERISA Equitable Estoppel

Plaintiffs also ask the Court to apply equitable estoppel under ERISA
to their claims.(Dkt. # 16 at 18.)Plaintiffs argue that United Health employees
made numerous “informal” and “material misrepresentations” to them regarding
the Certificate’s coveragand that they relied on the representations to their
detriment (Id.) Plaintiffs assert that United Health employees misinterpreted and
misapplied their own policy provisions, ignoring the provisions which benefited
Plaintiffs and selectively relied on the provisions which benefited United Health’s
“financial bottom line.” (1d.)

“To establish an ERISAstoppel claim, the plaintiff must establish:

(1) a material misrepresentation; (2) reasonable and detrimental reliance upon the

representation; and (3) extraordinary circumstances.” Mello v. Sara Lee Corp.

431 F.3d 44044445 (5th Cir. 2005).A “misrepresentation is material if there is

14



a substantial likelihood that it would mislead a reasonable employee in making an

adequately informed decisionHigh v. Esystems Inc., 459 F.3d 573, 579 (5th

Cir. 2006). “A party’s reliance can seldom, if ever, be reasonable or justifiable if it
Is inconsistent with the clear and unambiguous terms of plan documents available
to or furnished to the party.Id. at 580.

In this case, even assuming the United Health employees
misrgoresented a material aspect of the Certificate and that Plaintiffs relied on the
representation to their detriment, the Court cannot find that such reliance was
reasonable. As noted, the plain language of the Certificate provides the limits on
coverage.Such information was provided to Plaintiffs and, therefore, it would not
have been reasonable for them to rely on information to the con8aeHigh,

459 F.3d at 580Furthermore, the Certificate provides that “[n]Jo one has the
authority to make any oral changes or amendments to the Policy.” (Dktl &t15
128.) Accordingly, the Court finds that Plaintiffs’ ERI@Atoppel argument fails
because they cannot establish all elements of the claim.

C. Attorney’s Fees

ERISA provides that “[ijn any action under this subchapteby a
participant, beneficiary, or fiduciary, the court in its discretion, may allow a
reasonable attorney’s fee and costs of adbagither party.” 29 U.S.C.

81132(g)(1). The Court must determine whether the paggtiled to attorney’s

15



fees by applying the five factors enumerated in Iron Workers Local No. 272 v.

Bowen 624 F.2d 1255, 1266 (5th Cir. 1980). The factors are: (1) the degree of the
opposing party’s culpability or bad faith; (2) the ability of the sapg party to
satisfy an award of attorney’s fees; (3) whether a fee award would deter other
persons acting under similar circumstances; (4) whether the party seeking fees
sought to benefit all participants and beneficiaries of an ERISA plan or to rasolve
significant question regarding ERISA itself; and (5) the relative merits of the
parties’ position.Bowen 624 F.2d al266.

The Court declines to award attorney’s fees in this cdseler
Bowen the Court finds that Plaintiffs did not bring this saibad faith and it
does notppear that they would be able to satisfy an award of attorney’s fees or
costs. A fee award woulibt likely deter persons acting under similar
circumstances. Additionally, United Health is not seeking to resolve a significant
guestion regarding ERISAFinally, the Court finds the merits of Plaintiffs’ claims
to be legitimate.

I. Motion to Exclude

Plaintiffs filed amotion b exclude he supplemental index to United
Health’s replyto its motion for summary judgment. (Dkt. # 18.) Plaintiffs argue
that the supplemental index introduces new evidence, the basis of which was not

discussed in United Health’s underlying summary judgment motidnat(2.)
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Plaintiffs contend that in the alternative, they should be allowed an opportunity to
file a surreply to address the new evidendd.) (

In its reply, United Health attached, as evidence, a supplemental
appendixcontaining materials printed frothe Centers for Medicate and Medicaid
Services (“CMS”). (Dkt. # 1-1.) Plaintiffs argue both that the materials are
hearsay and/or unauthenticated, and that presenting new evidence or argument in a
reply is prohibited by applicable Fifth Circuit lawDKt. # 18.)

Plaintiffs’ contention is without merit. First, district courts in this
circuit have routinely held that materials printed off a government website are
admissible under Rule 803(8) of the Federal Rules of Evidé®ee e.q,

Riverkeeper vTaylor Energy Co., LLC113 F. Supp. 3d 870, 88&.D. La.

July7, 2015);Kew v. Bank of Am., N.A.No. H11-2824, 2012 WL 1414978, at

*3n. 4 (S.D. Tex. Apr. 23, 2012).

Second, United Health’s introduction of this evidence is in response to
Plaintiff's contention, raised for their first time in their response, that the
Affordable Care Act (“ACA”), specifically 42 U.S.C. 88 300€G, 10822, alters
the terms of the Certificate and abrogates the limitations on health benefits under
the Certificate. $eeDkt. 16 at 16.) Plaintif’ response argues that any limitations
on coverage in the Certificate “had been eliminated by the [ACA] in 2010, before

any of the three iterations of the Policy had ever been issuletl)” Because
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Plaintiffs make this conclusevonesentence argument, without any supporting
evidence, United Health could respond in rebuttal by providing the terms of the
ACA upon which Plaintiffs rely on in theresponse Accordingly, Plaintiffs’

motion to exclude this evidencand to alternatively offer a surreplyg,denied.

CONCLUSION

Based on the foregoing, the CoOGRANTSIN PART andDENIES
IN PART United Health’s Motion for Summary Judgment (Dkt. # 15). The
motion iISGRANTED as to all of Plaintiffs’ claims and theyeahereby
DISMISSED. The motion iDENIED with regard to any parties’ request for
attorney’s fees and costs. Additionally, the CRENIES Plaintiffs’ Motion to
Exclude Defendant’s Reply (Dkt. # 18).

IT1SSO ORDERED.

DATED: San Antonio, Texadarch10, 2016

Fd
David AQ Ezra
Senior United States Distict Judge
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