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THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
MIDLAND DIVISION

MICHAEL G. WYLES
and JUDY E. WYLES,

7-15-CV-155DAE

Plaintiffs,

VS.

8
8
8
8
§
8§
CENLAR FSB OCWEN LOAN 8
SERVCING, LLC; MACKIE WOLF 8
ZIENTZ & MANN, P.C.; 8
NATIONSTAR MORTGAGE, LLC. g
§

Defendand.

ORDER GRANTINGMOTION FOR SUMMARY JUDGMENT

Beforethe Court is a Motion for Summary Judgméiaed by
DefendanMackie, Wolf, Zientz, andlann, P.C. (MWZM”) (Dkt. # 10).
Plaintiffs Michael G. Wyles and Judy E. Wyles (“Plaintiffs”) filed a response (DKkt.
#13), andMWZM filed a Reply (Dkt. #14). Plaintiffs were represented by
counsel at the time the relevant pleadings were filed; thet Gasrsince permitted
Plaintiffs’ counsel to withdravand they areurrentlyproceeding pro se. (Dkt.
# 31.) Pursuant to Local Rule GY(h), the Court finds 1B mattersuitable for

disposition without a hearing.
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BACKGROUND

Plaintiffs originally filed suit against various defendants, including
MWZM, in the 78' Judicial DistrictCourtof Ector County, Texai 2012, raising
various claims arising from alleged wrongful foreclosure acts taken-by
DefendanOcwen Loan Servicing, LLC'Ocwen”). (Dkt. #1, Ex. B1.)
Defendant Taylor, Bean, & Whitaker Mortgage CorporatidfBf/),* removed
the suit to federal court on May 4, 2012, and the case was assigned to Judge Robert

Junell. Wyles et al. v. Taylor, Bean & Whitaker Mortg. Cogpal, No. 712—cv—

038(W.D. Tex. 2@2). On August 9, 2012, Judge Junell granted a Motion to
Remand to state court, finding that Plaintiffs raised “plausible” claims against
MWZM, a nondiverse defendant, and that Defendants had not met their heavy
burden of establishintpat MWZM was improperly joined to the suitVyles, No.
7:12—cv—038,Dkt. No. 38 at 1612 (Aug. 10, 2012) Subsequently, the suit was
continued in state court. On September 18, 2015, Plaintiffs filed a Third Amended
Petition against Defendants, stating a claim under the Real Estate Settlement
Procedures Act, codified at 12 U.S.Q@&D5,etseq (“Compl.,” Dkt. #4, Ex. B

60.) Defendants timely removed to federal court, invoking this Court’s federal

guestion jurisdiction. (Dkt. &.)

L TBW is no longer party to this suit.



According to the live complaint, Plaintiffs entered into a Promissory
Note (“Note”), and Deed of Trust (“Deed of Trust”), securing the property at 3200
Blossom Lane, Odessa, Tex@9762 (the “Property"ith TBW on June 5, 2007.
(Compl. §[7; Dkt. #2, Ex. B32, at “Deed of Trust}. Between August 200@nd
September 2009, when Plaintiffs learned that TBW was involved in bankruptcy
proceedings, Plaintiffs sent monthly mortgage payment checks to TBM{[(7—

10.) Plaintiffs allege that on August 10, 2009, their August 1, 2009 mortgage
paymenibf $1,293.34 to TBW was processed by Colonial Bankyas never

applied to their accountId, 110.) Plaintiffs further allege that their September 2,
2009 payment, in the amount of $1,293.34, was not processed by Defendant Cenlar
FSB (“Cenlat), until October 19, 2009, and that their October 3, 2009 payment of
$1,293.34 was not processed until December 2, 20691 9-40.)

According to Plaintiffs, Cenlar diverted $1,894.00 of Plaintiffs’
mortgage payments into an escrow account for alleged failure to hold hazard
insuranceon October 27, 2009Compl. 14.) Plaintiffs claim that they received
billing statements from Cenlar for September 2009 through JanuaryiQiiGat

these statements never advised Plaintiffs that their August 2009 payment was not



credited to their account, or that $1,894.00 had been placed in an escrow account
and not applied towards their monthly mortgage payrméid. 113-16.)

On February 25, 2010, Plaintiffs received notice from Cehkdrthe
Note and Deed of Trust was being transfetce@cwen on March 16, 201Qhe
loan was transferred. (Compf] ¥4, 16) Plaintiffs claim they paid Ocwen
$13,200.00 towards their mortgalgetween April 2010, and November 201(d.
117.) In December 2010, Plaintiffs claim that they twice attempted to make
mortgage payments to Ocwdiutthat these payments were returneld. { 18.)
Plaintiffs statehey spoke with an Ocwen representative on January 13, 2011, and
were informed that the only issue with their mortgage was a lapse of insurance
from March through June, 2010; the representative accepted a phone payment the
same day. Id. 119.) On April 20, 2011, Plaintiffs faxed Ocwen proof of
insurance coverage for March through June, 200D.fe4.)

In February 2011, Plaintiffs claim they submitted four payments to
Ocwen; three payments were returned, but a payment of $4,000.00 was accepted.
(Compl. 1120-22.) According to Plaintiffs, they paid $5,450.76 towards their
mortgage in March 21, $1,184.36 in April 2011, and $2,725.38 in May 2011,

pursuant to phone conversations with Ocwdd. {({ 2223, 26.)

? Despite the extended litigation, the entire record of which is before the Court,
neither thestatementsnor proof of paymers, are part of the record.
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According to Plaintiffs, they contacted Ocwen numerous times by
phone during July 2011, and were informed on July 29, 2011 that the August and
September, 2009 payments to TBW had never been credited to their account.
(Compl. 33.) Plaintiffs state that they immediately faxed proof of payment to
Ocwen. [d.) On August 5, 2011, Plaintiffs received a Notice of Acceleration of
Loan Maturty from MWZM, the movant in the instant motion, on behalf of
Ocwen, setting a foreclosure date of September 6, 2041 34; Dkt. #2, Ex. B
32 at “Notice of Acceleration). The foreclosure sale occurred $aptembes6,
2011, and the Federal Home Loan Mortgage Corporation purchadewperty
from Ocwen Loan Servicing, LLC. (Dkt.20, Ex. A2.) MWZM senta letter
notifying Plaintiffs of the salggosted notice of the foreclosure sale, and
represented Ocwen in tlsale proceedingshere is no evidence before the Court
indicating thatMWZM was involved in the sale any other capacity(See, e.g.

Dkt. #10, Exs. Al, A-2; Dkt. #2, Ex. B32 at “Notice of Acceleration)’:?

* Plaintiffs’ live complaint contains additional information, included below. The
purpose of this informatiois unclear, given that it occurred after the September 6,
2011 foreclosure sale:

In 2014, Ocwen transferred the loan to Nationktartgage, LLC (“Nationstar”).
(Comg. 136a.) On July 27, 2015, Nationstar allegedly sent a letter to MWZM
advising MWZM, rather than Plaintiffs, that several requests for loan modification
were denied. Id. 136b.) Plaintiffs asked MWZM for a loan yaf amount and

were not provided an answeild.|



Plaintiffs raise the following causes of action agaMig{ZM :
(1) unreasonable debt collection practices in violatiothefTexas Fair Debt
Collection Practices Act, Texas Financial Code388.304(8) & (19) (Compl.
1943-45); (2)conspiring with Cenlar, Ocwen, and Nationstar to commit wrongful
foreclosure and breach of contraict §]146-47; 3740); and(3) fraud {d. 71151-
55). Plaintiffs seek damages in the amount of $40,000, the alleged amount of lost
home equity; damages for oveayments, late fees, medl expenses, lost time
from work, discomfort and distress, exemplary damages, and attorneys’ fees.
(Id. 19 56, 54.)MWZM's instant motion for summary judgment raises the defense
of attorney immunity, and alternatively argues that Plaintiff is not aucnes
under the DTPA. (Dkt. £0.)

LEGAL STANDARD

Summary judgment is proper when the evidence shows “that there is
no genuine dispute as to any material fact and the movant is entitled to judgment as

a matter of law.” Fed. R. Civ. P. 56(a); Anderson v. Liberty Lobby, #%7 U.S.

242, 25152 (1986). The purpose of summary judgment is to dispose of factually

unsupported claims and defens@elotex Corp. v. Catretd77 U.S. 317, 3224

(1986).

* Plaintiffs claimMWZM was acting as a debt collector under Tex. Fin. Code
§392.01(7).
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The moving party bears the initial burden of demonstrating the

absence of any genuine issue of material fact. Celotex Corp., 477 U.S. at 323. If

the moving party meets this burden, the-nwoving party must come forward with

specific facts that establishe existence of a genuine issue for trial. ACE Am. Ins.

Co. v. Freeport Welding & Fabricating, Inc., 699 F.3d 832, 839 (5th Cir. 2012). In

deciding whether a fact issue exists, the Court “may not make credibility

determinations or weigh the evidenceTibler v. Dlabal, 743 F.3d 1004, 1007

(5th Cir. 2014) (quoting Reeves v. Sanderson Plumbing Prods.58GcU.S. 133,

150 (2000)). However, “[ulnsubstantiated assertions, improbable inferences, and
unsupported speculation are not sufficient to defeat a motion for summary

judgment.” Brown v. City of Hous., 337 F.3d 539, 541 (5th Cir. 2003). “Where

the record taken as a whole could not lead a rational trier of fact to find for the

nornrmoving party, there is no ‘genuine issue for trial.” Hillman vgho697 F.3d

299, 302 (5th Cir. 2012) (quoting Matsuhita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp, 475 U.S. 574, 587 (1986)).
ANALYSIS
MWZM alleges that all of Plaintiffs’ claims are based upon actions it
took within the scope of its foreclosure repentation of Ocwen and that all claims
againstt areaccordinglybarred by attorney immunity. (Dkt.®0 §Y9-11.) In the

state of Texas, “attorneys are immune from civil liability to4ebents ‘for actions



taken in connection with representing a client in litigation.” @©grHanger, LLP

v. Byrd, 467 S.W.3d 477, 481 (Tex. 2015) (quoting Alpert v. Crain, Caton &

James, O.C178 S.W.3d 398, 405 (Tex. App. 2005)). This doctisnguite clear;

its purpose iso protect “the public’s . . . interest in loyal, faithful and aggressive

representation by the legal profession.” Van Hauen v. Wells Fargo Bank,Nd.A.

4:12-cv-344, 2012 WL 4092590, at *2 (E.D. Tex. Aug. 16, 2012) (qudiirggan

Nat'l Adver. of Austin, Inc. v. HazenNo. 03-05-0699-cv, 2008 WL 2938823, at

*2 (Tex. App. July 29, 2008))Attorney immunity does not grant attorneys the
right to violate ethical rules, but merely limits thipdrty recovery against

attorneys acting within the scope of their representative capagijther
mechanisms are in place to discourage and remedy [wrongful] conduct, such as
sanctions, contempt, and attorney disciplinary proceediriggd, 467 S.W.3d at

482;see alsdrenfroe v. Jones & Assocs., 947 S.W.2d 285, 287 (“If an attorney’s

conduct violates his professional responsibility, the remedy is public, not private.”).
Attorney immunity is not unlimited, arf@ttorneys are not protected

from liability to nonclients for thé actons when they do not qualify dke kind

of conduct in which an attorney engages when discharging his duties to His’ clien

Byrd, 467 S.W.3d at 482 (quoting Dixon Fin. SemsGreenberg, Peden,

Siegmyer & OshmarP.C., No. 0306-00696-CV, 2008 WL 746548at *8 (Tex.

App. March 20, 2008)see als¢/an Hauen2012 WL 409359@t *3 (“Whether




Immunity attaches turns on the type of conduct in which the lawyer is engaged”
(quotingHazen 2008 WL 2938823, at *2).).

“Under Texas law, legal counsel for a mortgage servicer with
authority to service a mortgage may deliver notices of default and foreclosure
proceedings in the course of its legal representation of the sernvigigefroot

Holdings, LLC v. MTGLQ Inv’r, LP., No. 5:14cv-862,2015 WL 363196 (W.D.

Tex. Jan. 27, 2015). Likewise, providing a homeowner with notification that the
mortgage is being accelerated falls within the scope of a law firm’s legal

representation of the mortgage serviddivens v. Midland Mortg. Cp393

S.W.3d 876, 88881 (Tex. App. 2012).

Plaintiffs argue that the doctrine of attorney immunity does not apply
here, becaus’lWZM acted as a debt collect@her than as legal counsel in
connection with the foreclosure. (Dktl8 §7.) Plaintiffs produe two
documentshey allege gpportthis allegation The first document is a sworn
affidavit from Plaintiffs’ daughter, dated May 31, 2012, stating that she contacted
MWZM on multipleoccasions in February 20ARemptingto discuss her parents’
loan; sheoftenreachedan answering machine stating ‘lgdse be advised this law
firm is a debt collector attempting to collect a debt and any information we obtain
will be used for that purpose.” (Dkt.18-1 at 2.) The second document is the

Notice of Acceleration Piatiffs received on August 5, 2011; the bottom of the



notice includes the following statementHIS FIRM IS A DEBT
COLLECTOR ATTEMPTING TO COLLECT THE DEBT AND ANY
INFORMATION OBTAINED BY IT WILL BE USED FOR THAT
PURPOSE.” (Id. at 4).

These two statements arensistent with language in the Fair Debt
Collection Practices Act (“FDCPA”), 15 U.S.C1892etseq, which requires any
entity involved in debt collection, including a law firm practicing in the field of
consumer debt collection, to disclose that it “is attempting to collect a debt and that
any information obtained will be used for that purpose.” 15 U.S1698d(11);

seeEads v. Wolpoff & Abramson, LLP, 538 F. Supp. 2d 981, 984X Tex.

2008). While such generic statements may be confusing to Plaintiffs, they, do not
without more, suppou finding thatMWZM was acting outside the scope of its
legal duties in this particular case

Absent any evidence thetWZM actually attemptetb cdlect
mortgage payments from Plaintiifs otherwise exceeded the scope of its legal
representation to Plaintiffs, this Court cannot find Ms¢ZM is barred from
receipt of attorneymmunity. The two statements Plaintiffs have brought to the

Court’s attention, neither of which was directed specifically towards Plaintiffs, are
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insufficient to create a genuine issue of material fact at this Stiiggile MWZM
may have acted asdebt collector in other situations, Plaintiffs do not allege any
facts,nor do they proffer any evidendeatMWZM ever made a demand for
payment olacted beyond the scopetbeirlegal representation of Ocwen in any
way in this specific situation.

Additionally, Plaintiffs argue that Judge Junell found there was a
genuine issue of material fact as to whetfig¥ZM was acting as a debt collector,
rather tharasforeclosure counsehen he remanded the case to state court in.2012
(Dkt. #13 118.) This is a misunderstding of Judge Junell’s ordewxhich
evaluated Plaintiffs’ claims againgfbWZM, as well as the affidat and letter
produced again here as summary judgment evidender the Motion to Dismiss

standardfinding that Plaintiffs’ claim againdWZM wasplausible Wyles No.

7:12—cv—038,Dkt. No. 38 at 1612 (Aug. 10, 2012) Here, nearly three years
after Judge Junell’s orderas filed, Plaintiffspresenno additional facter
evidenceo support their claim that MWZM acted as a debt collectorig th

specific case “Unsubstantiated assertions . . . are not sufficient to defeat a motion

> Despite the fact that this matter has been litigated for nearly four years, the
extensive record is almost entirely rembstantive, and is largely made up of

motions filed before various courts, responsive court orders, and the repeated filing
of an order from the Southern District of Tex&eeCharles v. Ocwen Loan

Servcing, LLC, NoH-11-4115, 2012 WL 896451 (S.D. Tex. March 15, 2012)
(remanding a similar foreclosure case to state court after fingpogsability of

recovery against W/ZM, a nondiverse defendant).

11



for summary judgment.’Brown, 337 F.3cat 541. Because the court finds that
MWZM is entitled to immunity, it does not address its argument under the DTPA.
Accordingly, the Motion for Summary Judgment should353&ANTED (DKkt.

#10)°

CONCLUSION

For the reasons stated abpM&WZM'’s Motion for Summary
Judgment iSRANTED (Dkt. #10). MWZM s entitled to attorney immunity in
connection with the claims against it, and there are no claims remaining against it.
Accordingly, the claims againstWZM areDISMISSED WITH PREJUDICE ,
andMWZM is no longer party to this lawsuit.

IT 1S SO ORDERED.

DATED: Midland, TexasApril 20, 2016.

Fd
David Aal Ezra
Senior United States Distict Judge

®To be clear, this Court’s grant of attorney immunity to MWZM doetsender
any judgment as to the validity of Plaintiffs’ claims against other Defendants party
to this suit.
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