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UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF TEXAS
SAN ANTONIO DIVISION

MICHAEL BREAZELL,
Plaintiff,

V. Civil Action No. 7:15€V-199-XR

PERMIAN TRUCKING & HOT SHOT,

LLC d/b/a WILBANKS ENERGY
LOGISTICS,

N U U U DD LD U LD LD LD LD U

Defendant.
ORDER

On this date, th€ourt considere@vidence presented Blaintiff Michael Breazell'sat a
July 6, 2017hearing heldor the purpose of determining the amount of damages to whiadk he
entitled on his default judgmenifter careful considerain, theCourt awards Plaintiff damages
in the amount of $274,922.75.

BACKGROUND

The underlying background of this case is set forth in full detail in the Cqueisous
order granting Plaintiff's motion for default judgment. Docket no. 21. In short, Pialeged
that he was employeak a truck driver by Defendaahd was discriminated against on the basis
of his race. Defendant fad to answer or otherwise appeand the Court granted Plaintiff
default judgment on his Title VII discrimination and retaliation clainBecause Plaintiff had
not yet presented evidence of his damages, the Court set a hearing to prowtue dpporturty

to do so.

! The Court denied Plaintiff's motion for default judgment on hidAAand intentional infliction of
emotional distress claims.
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At the hearing, Plaintiff, difelong truck driverwho holds extensiviécenses, expined
that he was employed byeendant from approximately April 2014 to January 2H& detailed
a series of discriminatory incidents at the workplace, mbsthich he reported to his superiors.
In the early months of his employment with Defend&teyjntiff, an African American, recalled
two specific incidents in which he was called “the N word” by coworkdesntHf testified that
these incidentswvhich he reported to his superioaffected his mental health.

After theseinitial incidents, on May 29, 2014, Plaintiff was insariouswork-related
accident. Plaintiff was sitting in his truck, which was legally parked, wherhandalriver
collided with him.Plaintiff went to help the other driver, who was gruesomely injured and died
while Plaintiff was helping him.

Plaintiff himself was injured in the accident and missed about a week of wefdndant
promisedto take care of Plaintiffs medical needs ptels (i.e., without Plaintiff filing a
worker’'s compensation claim). Defendant pressured Plaintiff to return to worklygquand
ultimately never followed through on its promise to provide for his medical needs.

After returning to workand in the remaining months of 2Qlthe discriminatory
incidents continued. Plaintiff recalled at least three or four specsiiances of being called “the
N word,” including one directed at him over the company radio. Plaintiff continuegad tbe
incidents and eventually brought them to Human Resources. Plaintiff teskiiedhe work
environment deteriorated, becoming increasingly uncomfortable and unsgtidfy addition,
Plaintiff's truck, which he had “built up,” was taken from hand given to another neAfrican
American employee. Plaintiff's job assignments were reduced, and aalseseasions heas
called to jobs unnecessarily and given defective equipridetse incidents affected Plaintiff's

mental health and his coworker’s pereeptof him.



Throughout the end of 2014, Defendant denied Plaintiff medical treafioreimtjuries
arising fromthe truck accidenand Plaintiff testified that these denials were due to his tace
December 2014, Plaintiff made a formal request for worker's compenshtidanuary 2015,
Plaintiff, giving up on Defendant’'s assurances of providing medical care, usedet@sans
Affairs benefits and secured other medical treatment, which revealed two fractinssack.
Also that month, Defendant told Plaintiff that if he came back to work, he would novére gi
any work. Plaintiff stopped working for Defendamtlanuary 2015.

Since January 2015, Plaintiff has been unable to work due to both his physical and mental
conditions, which were worsened throutiie discriminatory incidents themselves along with
Defendant’s discriminatory failure to provide Plaintiff with medical care.

DISCUSSION

“Title VII of the Civil Rights Act of 1964, as amended, 42 ' U.S.C. 2008(e¥eq.
prohibits discrimination on the basis of race, color, religion, sex, or national arifgderal and
private employment.Fitzgerald v. Sec’y, U.S. Dept. of Veterans Affalial F.3d 203, 206 {5
Cir. 1997).Section2000e2(a)(1) makes it unlawful to “discharge any individual, oreothse to
discriminate against any individual with respect to his compensation,,teonditions, or
privileges of employment.” 42 U.S.C. § 2000@)21).

For an intentionalviolation of 8 2000e-2 a court mayorder such affirmative action as
may be appropriate, which may include, but is not limited to, reinstatement or hiring of
employees, with or without back pay . , or any other equitable relief as the court deems
appropriate’ 42 U.S.C8 2000e5(g)(1). When appropriate, courts award front pay, back pay,
compensatory damages, punitive damages, and attorney’Sé&42 U.S.C. § 1981a (providing

for compensatory and punitive damagédhiemarle Paper Co. v. Moody22 U.S. 405, 41418



(1975) (holding that back pay shouldrely be denieg Pollard v. E.I. du Pont de Nemours &
Co, 532 U.S. 843, 850 (200Tawarding front pay)Hensley v. Eckerhard61 U.S. 424, 429
(1983) @warding attorney’s feespccordingly, this Court will analyze Plaintiff's evidence in
light of the damages requestetiile being mindfulthat “[a] default judgment must not differ in
kind from, or exceed in amount, what is demanded in the pleadirgs.RECIv. P.54(c).
Back Pay

a. Whether Plaintiff is Entitled to an Award of Back Pay

As a threshold legal matter, the Court first concludes that Plaintiff is entitledkghagc
Once a plaintiff establishes that unlawful discrimination is the cause of hés)dss is entitled
to back payAlbemarle 422 U.S. at 41718. Back pay compensates the employee for what he
would have earned absent the employers violation of TitleRdlasota v. Haggar Clothing Co.
499 F.3d 474, 482 (5th Cir. 2000xder clarified (Sept. 27, 2007). Back pay liability “accrues
from the dateof the commencement of the discriminatory course of conduct causing financial
loss until the date damages are ‘settlelti:”"Backpay damages can be calculated at the average
rate of pay that the employee received prior to the unlawful conduct of tHeyempd. at 486
(affirming award of baclpay at rate received prior to unlawful demotiohitle VIl precludes
the recovery of backay damages suffered more than two years prior to the filing of a charge of
discrimination with the EEOC. 42 U.S.C. § 20(&(g)(1).

Various factors may affect the determination of a back pay awatdsota 499 F.3d at
486. Most important for present purposes is a plaintiff's failure to mitigate desadfplack
pay is tolled . . . for the period of time the plaintiff is employed in a comparableopgsand a
plaintiff must make a reasonable and good faith effort to find such employicheatt486-87. If

the plaintiff simply chooses not to seek comparable employment, he has faitetigete his



damages, and his award of back pay must be reduced accordinglytheuplaintiff's inability
to find comparable employment is the result of the employer’s discriminatotyn&et the
plaintiff has not failed to mitigate and is eligible for back faygg v. Gonzale492 F.3d 447,
455 (D.C. Cir. 2007)Because the failure to mitigate is an affirmative defense, the burden of
proof lies with the defendamd show that substantially equivalent work was available and that
the employee did not exercise reasonable diligence tnolit West v. Nabors Drilling USA,
Inc., 330 F.3d 379, 393 (5th Cir. 2003)

Initially, Plaintiff has established that Defendant’s discrimination chbsedamages. In
this respect, the defdayudgment context makes this caggque in two waysFirst, because of
the default judgment, the Court must accept Plaintiff's factual allegationseaSée Jackson v.
FIE Corp, 302 F.3d 515, 524 (5th Cir. 2002) (“The defendant, by his default, admits the
plaintiff's well-pleaded allegations of fact, is concluded on those facts by the judgment, and is
barred from contesting on appeal the facts thus established.” (internal quotatidtesl)pmi
Second, because of Defendamt&fault there is no evidence contrary to Plaintiff's assertions at
the damages hearing. Applying these ti@otorsto the facts alleged and evidence presented,
Plaintiff's injuries were caused by Defendant’'s discrimination. As Plaingfflamed at the
hearing, he was injured in the May 2014 accident, and subsequently denied accessab medi
care by Defendant despite Defendant’s assurances. And most importanthdddete failure to
provide Plaintiff with the necessary medicale was due to Plaintiff's race, which is shown by
the pattern of discriminatory treatment Plaintiff suffered t&tfore and after the accident.

Having established that his damages are caused by Defendant’s disevmiR&intiff
next must contend with his own failure to obtain employment since January 2015. Again, the

default judgment context makes this case ueigDefendant has the burden of proof on the



affirmative defense of Plaintiff's failure to mitigate, but has abandoned its topggrto carry
this burden by defaulting.

Plaintiff's failure to obtain employment is caused by his physical and pegibal
inability to obtain employment, which in turn is caused by Defendant'sidisettory actions
including the failure to provide medical treatmeiibe Fifth Circuit has framed the questioh
mitigation by asking “what amount could the employee have eahredgh the exercise of
reasonable diligence®.E.O.C. v. Exxon Shipping Cd@45 F.2d 967, 978 (5th Cir. 1982his
duty to mitigate requires a plaintiff to exercigmly reasonableefforts in finding new
employment. Plaintiff here was physically and tadlig unable to work, such thahyexercise of
diligence would not have led to new employment or any earrings.

Another conceptual difficulty, however, brings this case beyond the realnsioipde
failure to mitigate—if Plaintiff would have been physically unable to wakall after January
2015 includingfor Defendant, how can he be entitledatoy back pay from this period? The
answer again is that DefendarsusedPlaintiff's inability to work by discriminatorily refusing
him medical care.On this point, the Court finds substantial guidance frGamboa v.
Henderson240 F.3d 1074 (5th Cir. 200Qelying onGotthardt v. Nat'l R.R. Passenger Carp.
191 F.3d 1148, 1155 (9th Cir. 1999)) Gamboa the Fifth Circuit reversed an award of back
pay for aTitle VII plaintiff who was unable to worlafter her terminationlue to fibromyalgia.
Id. at *4. Back and front paywards‘str[uck] [the court] as inappropriafgvhere] the plaintiff
claim[ed] that she is unable to work because she is disablédThe ourt acknowledged an
exception, however, that would allow the plaintiff to recover these damitagke carried the

burden to show that the disability from which she suffered was caused by the dg$enda

2 Plaintiff explained that he has been a truck driver for the paseafsyBefore being a truck driver, he
was in the Army, wher he also drove trucks. Plaintiff’'s employable skill set seems limit¢ligovork, which he
has beemphysically and psychologically unable to perfosinceJanuary 2015.

6



wrongful conductld. Analyzingthis exception,he Fifth Circuit reversed the district cowat a
legal matterfor placing the brdenon the defendanandas a factual mattdor finding that the
plaintiff's fiboromyalgia was caused by her employer’'s wrongful conddctThe only causation
testimony presg#ted was from a doctor, who admitted to not knowing the pathology of the
disease and testified only that the disease was caused by the plaintiff'sieactati her
workplace? Id.

The rule recognized and applibg Gamboais squarely on poirta Title VII plaintiff is
seekng an award of back pay despite being unable to work, but arguethéhdefendant’s
wrongful conduct caused thenditionthat renderdiim unable to work. The Court recognizes
the factual oddity of such a situation, as there are few cases indeed whenairthsory actios
by an employer render an employee physically unable to work. Yet thatisgly the case here
and was preciselhe allegation irGamboa

Here, Plaintiff has carried his burden to show that his inability to work isedag
Defendant’'s wrongful conduct in discriminating against him by failing to providdiaale
treatment. This failure caused Plaintiff emotional anental harm, and caused his physical
condition to deteriorate in the nearly 7 months between the May 2014 accident and hisitfirst vi
to the doctor in January 2015, during which time he had two broken bones in his back.

b. Amount of Plaintiff's Back Pay Award

Having found that Plaintiff is entitled to back pay, the Court now turns to the evidence
presented at the damages hearing to determine the size of that Bleantiff presented
evidence showing that, while employed by Defendaet,earned $4,995 evetwo weeks.

Damages Hearing Exhl. Extrapolating this amourfrom February 2015 (Plaintiff's first

% Even assuming the Fifth Circuit found the doctor’s testimony cledid reliablethe doctor’s testimony
did not explain how the plaintiff'slisability wasthe result of the employerisrongful conductas opposed to her
simple activities in the workplace, and the Fifth Circuit did not addhesgailure.
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unemployed month}o the presenbased onPlaintiffs monthly earnings of $9,99€otals
$289,710 which must beeducedby two other amountskirst, Raintiff received a net payment
of $38,034.35 in May 2016 for Temporary Income Benefits. Damages Hearing Eéc@d,
Plaintiff explained at the hearing that he began receiving $1,652 per month in SaietyS
Disability in October 2016, which amounts taaal of $14,868received over nine months.
Subtracting these amounts, Plaintiff is entitled to a back pay award of $236,807.65.
Front Pay

The Supreme Court explained that “front pay is simply money awarded for lost
compensation during the period between judgment and reinstatement or in lieu oferaesta
Pollard, 532 U.S. at 843. Though Plaintiff's counsel alluded to a request for feontat the
damages hearing, Plaintiff makes no request for front pay in his complaint. Docket 7o Asa
such, the Court cannot award Plaintiff front pay in this default judgment context.

Compensatory Damages

Title VII allows recovery of compensatoyamages for actual pecuniary losses and
intangible losses. Plaintiffs may recover for -ofHpocket costs including medical expenses.
Gore v. Turner 563 F.2d 159, 164 (5th Cir. 1977) (affirming award of medical expenses).
Intangible harms recoverable under Title VIl include “future pecuniary $ossaotional pain,
suffering, inconvenience, mental anguish, loss of enjoyment of life, and other nompgcuni
losses.” 42 U.S.C. 8§ 1981a(b)(3). However, damages for these losses are linatsthtugory
cap deermined by the size of the employkt. Because Defendant hasre than 200 and fewer

than 501 employee®)aintiff may not recover in excess of $200,000fitture pecuniary losses,

* At the damages hearing, a@Ritiff testified that he has defaulted on mortgage payments fomircert
properties that he own3he amounts of default, however, are covered by this awfabdak pay—had Plaintiff
been paid, he could have used these amounts towards his mort§aegesingly, Plaintiff is not entitled to
duplicative awards of these amounts.



emotional pain, suffering, inconvenience, mental anguish, loss of eampbyof life, otler
nonpecuniary losses, and punitive damages. 42 U.SL.988&(b)(3)(C).

a. Pecuniary Losses

At the damages hearing, Plaintiff provided @ride of payments he made to Veterans
Affairs for medical treatment in the amount $833.02. Damages Hearing Exh. 1. At the
hearing, Plaintiff only requested a total of $783.02, which he represented to be thetatat a
of the payments reflected on the billing statements, though #iasaments reflect $833.02
Though Plaintiff did not explain this discrepancy, there are some small amounts olirtge bi
statements that do not appear ralaie his present injuries, makir®y83.02 more reflective of
amounts Plaintiffpaid Veterans Affairgor treatmentPlaintiff also has & outstanding balance
with Veterans Affairs of $1,332.08. Thus, Plaintiff is entitled tdl$3.10 for payments made to
Veterans Affairs and his outstanding balance.

Plaintiff also testified that hdias been seeing a chiropractamd has amassed an
outstanding balance of $950. He has two weekly visits scheduled at $77 per visit &sttbie r
the year, totaling $3,850 in expected payments. Accordingly, Plaintiff ideento $4,800 for
past and future chiropractic treatments.

Plaintiff also requires numerous medications frilv@ accident, which cost him $200 per
month on average. He anticipates being on these medications for about another year and a half
Though he is entitled to recover for eighteen months’ worth of medication for ftpenses,
amounting to $3,600, the Court has no basis for awarding past amounts spent on medicine
because Plaintiff has not submitted precise evidence detailing the length tfdirhe has been
taking these medications. Accordingly, the Court awards $3,600 for future expemses

medicine.



After his employment ended, Plaintiff itexd a psychiatrist twice weeklgt $100 per
visit, but stopped in June or July 2016 because he could no longer affordestifled that he
still requires these visits, but has not been able to afford fh@npastvisits, though, he testified
tha these visits were billed ascapay through Veterans Affairs, which means that awards for
past visits are covered in the award his Veterans Affairs balancpaatipayments. For future
visits, Plaintiff provided no testimony regarding how long into the future he wglire these
visits, butexplainedthat sessions lasor 13 weeks total. Without a more reliable estimation of
Plaintiff's future need for these sessions, the Court awards him $2{@@0visits per weekor
13 weeks at $100 per visit.

In total, Plaintiff is entitled to $3,115.10 for past Veterans Affairs payments and his
current balance, past and future chiropractic visits, future medicine costs, @wedpschiatrist
Visits.

b. Nonpecuniary Losses, Including Mental Anguish

For intangible harms, “an award of damages must be supported by competent evidence
concerning the injury.Patterson v. P.H.P. Healthcare Cor®0 F.3d 927, 938 (5th Cir. 1996)
(citing Carey v. Piphus435 U.S. 247, 2641978). Competent evidence may include the
plaintiff's own testimony, the testimony of a medical professional, or evedehtreatment by a
medical professionald. Such evidence must show “that an ordinarily sensitive person could
have suferedthe alleged harmf the plaintiff meets this lrden, then the defendant mustke
the victim as he finds her, extraordinarily sensitive or nd¢Kinnon v. Kwong Wah Res83
F.3d 498, 506 (1st Cir. 1996) (citifidheriault v. Swan558 A.2d 369Me. 1989)).A defendant
is liable for all damages suffered by an extraordinarily sensitive plainttfietaer, a plaintiff

may not recover for damages stemming from a prior injdry(citing Lovely v. Allstate Ins. Go
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658 A.2d 1091 (DMe 1995). Thedefendant bears the burden of showing that slachages
were truly caused by the prior injurid. If the defendant is unable establish such a causal
relationship, or the court cannaagportion the damages, then the defendantsiabte Ifor the
entire anount.” Id.

The Fifth Circuit has approved emotional damages awards of $100,000 based on
plaintiffs’ descriptions of depression, severe emotional distress, trouldpirgle paranoia,
marital and family problems, weight loss, and having consulted a psygwto®eeThomas v.
Texas Dept. of Criminal Justic297 F.3d 361, 3690 (5th Cir. 2002) (collecting caseshére,
the court emphasidethat the testimony of the plaintiff alone may support emotional damages,
though several cases included testimony of others corroborating plaiégisriptions.ld. In
contrast, e Fifth Circuit has remitted emotional damages awards to below $100)0€Hkes
where plaintiffs’ testimony was uncorroborated, complaints commeatted discharge rather
than after discrirmation, and descriptions included vague statements of frustration, being
“emotionally scarred,” and of havirigtfaken] many doctors, many pills.id.

Becausef the default,Defendantdoesnot contesPlaintiff's emotional damages or their
causationln his complaintPlaintiff alleges emotional damages caused by overt racist comments
and unfavorable treatment in comparison to colleagues of other. oelset no. 1 a¥-5.
During his employment, Plaintiuffered a traumatiautomobileaccident, and alleges thaice
based discriminatioragainst him resulted in the denial of medical treatment and access to
worker’'s compensatigraggravatinghis physical and mentanhjuries. Docket no. 1 at 3. Plaintiff
alleges that this exacerbation resultedmore severe mental anguish, suffering, and loss of
enjoyment of life Docket no. 1 at 3ln addition to the allegations of his complaint, Plaintiff

testified to his mental harms at the damages hearing. He explained that drs i
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nightmares, has difficultysleeping, and regularly sees a psychiatrist. He is currently going
through a divorceHe explained that after the accident he experienced heightened mistreatment
in the workplaceas well asa continued denial of medical treatment, due to his race and pri
reporting of mistreatment. Until June or July of 2016, Plaintiff had been vistipgychiatrist

twice weekly, but had to stop because he could not afford it.

It is difficult to parseout the exact causes of Plaintiff's emotional harfdside from
distress resulting directly from his discriminatory treatmepkintiff also testified at the
damagedearing about the trauma and gruesome nature of the May 2014 accident, indicating
that at least some (if not most) of his mental anguish is caused bgcttidentrather than
Defendant’s discriminatory actionblevertheless, the burden séparatinghese exact causes is
on Defendant, who has defaulted. Further, Plaintiff's mental distress segare, agvidenced
by his testimony and the factual allegasoof his complaintBecause Defendamhust take
Plaintiff as it finds him andloes nodisputecausation, this Court mdind the Defendant liable
for the entire amourdf damages requestethough Plaintiff has not put an exact number on the
emotional distress he has suffered, the Court finds an award of $2p@priate.

c. Punitive Damages

Section 1981a of the Civil Rights Act of 1964 provides that an aggrieved party may
recover punitive damages if he “demonstrates that the respondent engaged imandiscy
practice or discriminatory practices with malice or with reckless indifferendplamtiff's]
federally protected rights.’42 U.S.C.8 198la. The Supreme Court has held that the
reprehensibility of the conduct at issue is the most important factor in determiniagitiieility
of punitive damagesState Farm Mut. Auto. Ins. Co. v. Campp888 U.S. 408, 419 (2004) The

Court held that “punitive damages should only be awarded ifléhendant's culpability, after

12



having paid compensatory damages, is so reprehensible as to warrant thaampbsitrther
sanctions to achieve punishment or deterrenice.”The Court directs lower courts to consider
whether the harm caused by the awect was physical, whether it endangered the health and
safety of others, whether the target of the conduct was financially vuleenabkther the
conduct was repeated, and whether the conduct was the result of intentional “meliesy, tor
deceit.”Id. Given the damages already awarded and the failure of the Plaintiff to engpaasiz
award of punitive damages at the hearing, an award of punitive damages is denied.
IV.  Attorney’s Fees and Costs

Congress has enacted the Civil Rights Attorney’s Fees Awactis“@uthorizing the
district courtsto award a reasonable attornefee to prevailing parties in civil rights litigation.”
Hensley 461 U.S. at 429 (citing 42 U.S.C. ' 1988). The Supreme Court explained that:

The amount of the fee, of course, must be determined on the facts of each case.

On this issue the House Report simply refers to twelve factors set fddhrison

v. Georgia Highway Express, Inet88 F.2d 714 (CA5 1974). The Senate Report

cites toJohnsonas well and also refers to three district court decisions that

“correctly applied” the twelve factors. One of the factordohnson“the amount

involved and the results obtained,” indicates that the level of a plaintiff's success

is relevant to the ammt of fees to be awarded.
Id. at 429-430.

Plaintiff is entitled to attorney’s fees and costs. Should he desire to pursue these amounts,
he should submit an application in accordance with the Local Rules.

CONCLUSION
It is ORDERED that Plaintiff Michael Breazell recover from Defendant Permian

Trucking & Hot Shot d/b/a Wilbanks Energy Logistics the amount$®74,922.75 with

prejudgment interest at a rate o¥%5 postjudgment interest at the rate of 1.2380d costs and
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attorney’s fees, which must be sought by an application complying with the Loles. Rhese
amounts encompass the following awards:

a) Back pay in the amount of $236,807.&5¢

b) Compensatory damages in the amounts of $13,115.10 for pecuniary lodses an
$25,000for mental anguish

It is so ORDERED.

SIGNED this17thday ofJuly, 2017.

\

oy

XAVIER RODRIGUEZ
UNITED STATES DISTRICT JUDGE
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