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AIN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, NORTHERN DIVISION

PHILLIP M. ADAMS & ASSOCIATES,
L.L.C., a Utah Limited Liability Company,

Plaintiff, MEMORANDUM DECISION AND ORDER
VS. e GRANTING IN PART[492] MOTION

DELL, INC., FUJITSU LIMITED, FUJITSU FOR TERMINATING SANCTIONS
COMPUTER SYSTEMS CORP.. MPC AGAINST ASUS BASEDUPON ASUS

COMPUTERS, LLC, SONY ELECTROICS SPOLIATION OF EVIDENCE OF ITS

INC., WINBOND ELECTRONICS CORP., PIRACY;
ASUSTEK COMPUTER, INC., ASUS e GRANTING IN PART[559] MOTION
COMPUTER INTERNATIONAL,QUANTA TO STRIKE and

COMPUTER, INC, QUANTA COMPUTER | * DENYING [604] MOTION TO STRIKE
USA, INC., QUANTA MANUFACTURING,

INC., MICRO-STAR INTERNATIONAL CaseNo. 1:05€V-64TS
CORPORATION, LTD., MSI COMPUTER

CORPORATION, NATIONA The Honorable Ted Stewart
SEMICONDUCTOR CORPORATION,

Magistrate Judge David Nuffer
Defendants.

And Related ThirdRarty Claims.

Phillip M. Adams & Associates (Adams) moved for entry of judgment for liability
against defendants ASUSTEK Computer, Inc. ABWS Computer International (collectively
ASUS) based upon ASU%llegedspoliation of evidencé. ASUS has responded with two
motions to strike evidence upon which Adams’ motion relies for purposes of this maftua.
ordergrants the motion for sanctions in part; grants in part the motion to strike the Woon Report
for purposes of this motion; and denies the motion to strike certain emails and the printout of

program headers.

! Adams’ Motion for Terminating Sanctions Against ASUS Based updd® Spoliation of Evidence of Its Piracy,
docket no492, filed April 17, 2008.

2 ASUSTeK'’s Motion to Strike Exhibit E to Plaintiff's Memorandum in Supmérits Motion forTerminating
Sanctions, docket n659, filed June 30, 2008; ASUSTeK'’s Motion to Strike Exhibits A, B, C, D antliRelated
(footnote continued)
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Arguments in Plaintiff's Memoranda in Support of Its Motion for Terating Sanctions Against ASUSTeK, docket
no. 604, filed August21, 2008.
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Nature of the Case

In the late 1980s, Dr. Phillip Adams identified a defect in the NEC 765A floppy disk
controller (FDC) which was a part of most personal compdtéds. Adams believed that the
defect in the FDC could cause the random destruction or corruption of data without proper
notification to the user thafata hd been destroyed, which potentially could lead to serious
consequences.After his discovery of the defect, Dr. Adams devoted substantial amounts of
time and effort to developing various solutions to detect and reEBiGedefects. Dr. Adams
dedded to patent the computer technology resulting from his development effahtshevfirst
patent application being filed in 1982To date, there have been at least five patents issued as
the result of Dr. Adams’ efforts.Each of those patents has been purportedly assigned to Phillip
M. Adams & Associates LLC, the Plaintiff in this cdse.

The FDGCrelated defects have given rise to multiple lawsuits over the past several years,
one of which culminated in October 1999 with a $2.1 billion ctasion sttlementby Toshiba’

In the aftermath of that classtion settlement, interest in Adams’ technolafiggedly
increasedesulting in licenses and infringemeralleged misuse oAdams’technology has

given rise to Adams’ instant lawsuit. Adams previously filed a lawsuit against Gateway, Inc.

% Second Amended Complaint@tdocket no222, filed January 4, 2007
*1d.

®1d. at2.

®U.S. Patent No. 5,379,414,

"Second Amended Complaint2t

®1d.at3.

°® Adams’ Memorandum in Support of Its Motion for Terminating SanctionsnsgaSUS Based upon ASUS’
Spoliation of Evidence of Its Pira¢gilemorandum in Support) at iv, docket no 493, filed April 17, 2008.
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(Gateway) in this coutf onsimilar grounds. That cag&ateway Caselaslitigated long and
hard butsettledat trial.**

In this case, Adams alleges that ASUS, among other defendants, has infringed on his
patents Adams claims that ASUS obtained Adams’ programs in early 20€§3lly used them
to test ASUS motherboardsnd reversengineered new software which it tried to patént.
Adams claims that ASUS required Winbond, a chip manufacturer, to modify the chips Winbond
sold to ASUS, again using Adams’ technoldgyASUS and Winbond are upstream suppliers to

computer manufacturers.
Relevant Facts on this Motion

Adams alleges that “ASUS has destroyed the source code and documents relating to
[two] test progrars” created with “Adams’ patented and proprietary technology *> Atlams
also claims ASUS destroyed “documents that would have conclusively demonstsai&d A
piracy.”®
Adans’ stated factuabasis for this motion is twofoldfirst, that ASUS has illely used
Adams’patented softwareand gcond that ASUS has destroyed evidence of that use. The first

assertion is identical to the liability issue in this case. The second assertion is premised on the

first: Assuming ASUSusedAdams’ software, ASUSfailure to produce evidenad that use is

19 Adams v. Gatewagase No. 2:0ZV-106 TS, District of Utah

" Minute Entries, docket nos. 563 and 564, filed April 4, 2@@fams v. Gatewagase No. 2:0ZV-106 TS
District of Utah

2 Memorandum in Suppost iv-v.
¥1d. at v.

141d. at vi-vi.

©ld. at 1.

4.
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sanctionable spoliation. Adams has no direct proof of destruction of evidence butiisgnferr
destruction or withholding of evidence. Since Adams is conviti@@SUS infringed, Adams
is also convinced that failure to produce evidence of infringement is sanctionable.
In discovery and ensuing correspondence to resolve discovery digkiaess requested

that ASUS produce:

e Adams’ detector programs;

e ASUS’ detector programs that are based on Adams’ detector;

e Correspondence with ASUS’ suppliers and customers; and

» Documents relating to testing and modificatidhs.
In a protective order that limitesbme of Adams’ discovemgquests sertb ASUS, the court
effectivelyapproved Adamg'equestshat the foregoing matetibe produced® WhenASUS’

production of items in the foregoing categories was meager, Adams filedatsm
Assertion of Infringement

Adams'’ first assertion is that ASUS “obtained Adams proprietary tegtgns . . . and

then illegally used, dissected, reproduced and promulgated those programsrand thei

derivatives. . . ."°

ASUS'’ engineer, Sam Yang, reversagineered the Adams test program . . . and
subsequently wrote his own testing programs that ASUS named “ifdc.exe” and
“w2sec.exe.” ASUS therequired Winbond to modify its chips and to replace the
defective Rev. C chip with an infringing Rev. G chip on its motherboards. ASUS

Y The various requests for production are summarized in Memorandum in SaipgirtSeeASUS’
corresponding narrative in ASUS’ Memorandum in Opposition to Adams’ M@giofierminating Sanctions
Against ASUSTE (Memorandum in Opposition) at xviii, docket rig61 filed June 30, 2008.

8 Memorandum Decision and Order Granting in Part ASUSTeK’s Motion forre Befinite Statement and
Motion for Protective Order . . . ., docket d@1, filed January 22, 2008.

¥ Memorandum in Support at iv.
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directed all this activity under the threat of taking its business away from
Winbond?°

To supportanassertion of infringement, and to lay the foundation for a claim of
spoliation,Adams reliel in the original briefing on materials obtained from Winbond in the
Gateway litigatior’* These ardour emails a test reporta program fileand headers from
source code filesAdams also relied on an ASUS patent applicatioater, Adams
supplemented his briefingith two emails produced by ASUS.

Materials from Winbond
A listing of the emailsand the language Adams citesshow that ASUS used a test

program follows:

Exhibit Cited Language
Email PM Chen to YQ.u and others, We have tested [Winbond chip] 7871F wit
January 31, 2000 4:39 PR/ Asus’ special S/W and found it fail [sic] in

even worse condition.

This matter is “LIFEOR-DEATH” to the
I/O business. We can never ove@rasize
it....

Email from PM Chen to YQu and others. The solution should be in two ways —
January 27, 2000 4:07 P#M 1) HP Case-
Solution to solve the FDC failure for
those PC shipped to the market or
help HP/Asugo win the suit.
2) /O revision-- How to fix our bug?
Asuspeople just called me and
askedus to provide the schedule...

2 Memorandum in Support at v (emphasis omitted and paragraphs collapsed).
21
Id.at x.

22 Exhibit A to Adam’s Memorandum in Support, filed under seal in docket no 4€d April 17, 2008. The
document has Bates No. WINBO 00075.

% Exhibit B to Adam’s Memorandum in Support, filed under seal in docket no 49 Afiigl 17, 2008. The
document has Bates No. WINBO 00076.



Exhibit Cited Language

Email from PM Chen to H Chen and Some HP people are visiting Asus to

others, January 27, 2000 1:41 BM identify the failuremode...HP, Asus,
Winbond, we have to treat this quite
carefully and with highest priority to solve
this headache

Email LH Hau to YC Peng and others The U.S. 5379414 [Adams’] patent has
February 8, 2000 4:35 P¥ claim [sic] this similar solutionl will
discuss with AEQO to avoid infringement.

While some of heforegoing documentseferto ASUS they are all “emails between
Winbond employees®

The fifth document relied on in Adams’ original briefirtggWoon Report)s written by
a Gateway engineer who is alleged to have “participated in testityASUS?’ The portion

of the report cited by Adams is:

Test Report, YC Woon July 31, 2080 Apparently the utility’s algorithm
originated from one of IBM’s consulting
firm.[sic] ASUS wrote software using the
same algorithm and use it to test the boards
in ASUS. As this is a propriety software,
and also due to its patented algorithm, the
software could not be released to be used
outside of ASUS. Winbond apparently got
hold of the software through ASUS as they
bought the same Winbond chip from them.

TheWoon Report refers to two programs which comprigéléy which the report states

“ASUS wrote using the same algorithm” thatiginated from one of IBM’s consulting firm.

4 Exhibit C to Adam’s Memorandum in Support, filed under seal in docket no 48d Afiril 17, 2008. The
documem has Bates No. WINBO 00077.

% Exhibit D to Adam’s Memorandum in Support, filed under seal in docket no 48d Ajbril 17, 2008. The
document has Bates No. WINBO 00079.

% Memorandum in Support at viii.
2" Memorandum in Support at ix.



[sic]”?® Dr. Phillip Adams was a former IBM employee and Adatesms that “Winbad
typically referred to Dr. Adams as “IBM’s consulting firm’” The two programs whictte
Woon Report says ASUBrote are referenced in the report as “ifdc.exe” and “w2sec&xalr
the foregoing documents are from the year 2000.

In the Gateway litigation in lat2005, Winbond identified “an error detection program
from ASUS”*? In 2008, after some dispute, Winbond produced two prografus.exe” and
“wasec.ex&>3 that Winbond says came from ASUShi§was executable codeot source code.
Adams alsaelies on printouts of the headers frime“ifdc.exe” and “w4sec.eXeprograms>*
“Both programs include the notation: ‘Programming by Sam Yang@ASHS.”

Materials from ASUS

Adams also relies on a patent application by A&liSlate 2001 showing that ASS
attempted to patent “[a] method for preventing data corruption in a Floppy Riskett
Controller . . . .3 This document was produced by ASE¥S‘This application identifies the

inventor of its subject matter as <Jitsin Yang, also known as Sam Yartg.”

% The Woon Report i§xhibit E to Adam’s Memorandum in Support, filed under seal in docket no 48 Afril
17, 2008.

2Woon Report at 1
% Memorandum in Support at ix.
3 Woon Report at 2.

32| etter from Alfredo A. Bismonte to John R. Posthumus and Greory Phikpf}sNovember 4, 2005, attached as
Exhibit H to Memorandum in Support.

%3 Memorandum in Support at xii.

34 Adams attached the program header printouts as Exhibit | to Memoran@umpport.
% Memorandum in Support at xii.

% The patent application is attachedEahibit G to Memorandum in Support.

¥1d. at 1.

3 Memorandum in Support at xi.

#1d. at xi.



ASUS produced a software program “ifdc.eXdjut only in executable forft. No
source cod® was produced.

In later supplemental briefing, Adams has identified emails produced by ASUS as
providing further support for his position that ASUS used adet In the first, Sam Yang
states “| have finished the programming. The two prograrfisicisused to verify the FDC*

The email attaches ifdc.exe and w4sec.exe and describes the technical detail of how these
programs work.Another email from Yangotthe same recipient sent later that same day states
“The program is updated. We can see tBE€mproblem easily by the two progrant$."This
email attaches ifdc.exe and w2sec.exe.

Conclusions fromthe Evidence— and Adams’ Arguments

Adams has produced ieencewhich shows that in late 20@am Yang aka JiRisin
Yang,an ASUS employealeveloped programs to test floppy disk controllers; that Winbond
regarded ASUS’ test software as “special’” and thought there was some issue of infringement;
and that a Gateway engineer believed that ASUS wrote the software based on an algorithm
developed by an IBM consultant and that Winbond was using that software.

Adams’ argumengjoes beyond this evidendewever. Adams allegasfringements

demonstrated by these materials.

4 Memorandum in Oppostion at xx.

“I Memorandum in Support at x.

2 A computer program's source code is the collection of files neededvercénom humarreadableorm to

some kind of computegxecutable form. The source code may be converted into an executable file by a
compiler, or executed on the fly from the human readable form with thd aidinterpreter.

“Source Codg Wikipedia (last visited January 2, 2009).

3 Email January 27, 2000 9:18 am, Sam Yang to Max Lu, attached as ExhibitansASupplementation
Regarding (1) ASUS’ Spoliated and Infringing Detector, and (2) YC WoorssReport (Adams’
Supplementation), docket no. 675, filed under seal December 29, 2008.

*4 Email January 27, 2000 1:26 pm, Sam Yang to Max Lu, attached as Exhibit 2ris'/8lspplementation.


http://en.wikipedia.org/wiki/Source_code�

Sometime in early 2000, ASUshtainedAdams proprietary test programs . . . and then

illegally used, dissected, reproduced and promulgated those progzariheir

derivatives®

ASUS’ engineer, Sam Yanggverseengineeredhe Adams test program that Adams

had licensed to HP, and subsequently wrote his own testing programs that ASUS named

“ifdc.exe” and “w2sec.exe?®

This [patent] application shows beyond dispute &S had a copy of Dr. Adams’

proprietary test programs, closely examined and reverse engineered those test program

misappropriated the trade secretsthem to create its own test programs, and then raced
to the United States Patedffice to try to patent therfY.

Adams does not support thes&ingement allegations with evidea. There is ndirect
evidencahat ASUSpossessed or copiddiams’ software oof “infringement” by the ASUS
programs. Adams has reports from third-parties that suggest infringementarasea, and
that ASUS was not the originator of its programs, these arsuggestionandare not
substantial proof of infringement.

For its part and similarly without any foundation, ASUST®Kply “denies that it
misappropriated Adams’ trade secrets or patented technoldASUSTeK disputes
Plaintiff's unsupported contention that its employee, Sam Yang, relied on wedefe Adams’
test programs when developing programs under the names ‘ifdc.exe’ and ‘w@s&t.ex

Adams also allegesvithout providing evidencehat the ASUS patent application was

rejecta because ofdams’ patent. “[T]he USPTO rejected ASUS’ patent because Adams had

already patented the technology.’ASUS disputes thisagainwithout foundation. “ASUSTeK

5 Memorandum in Suppodt iv (emphasis added).
“%1d. at v (emphasis added).

“7\d. at xii (emphasis added).

“8 Memorandum in Oppositioat V.

*91d. at xi.

0 Adams’ Reply Memorandum in Support of Its Motion for Terminating Sanstagainst ASUS (Reply
Memorandumht 3 docket no586, filed July 14, 2008. See also Memorandum in Seipgtaxii.
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acknowledges that it filed the ‘367 patent application but this patent application wasabad.
ASUSTek disputes that the US Patent applications make any such connection between these

programs and Adams’ test programs.”
Assertion of Destruction of Evidence

Adams similarly jumps from ASUSion-productionof evidence to the conclusion that
ASUS hadglestroyecevidence.Adams claims thani spite of numerous discussions of the issues
on this motion, “ASUS failed to make any responsive production.”
ASUS has failed and refused to produce FdcCheck.exe, HPFDC.exe, the source
code for fdc.exe, w2sec.exe, the source code for w2sec.exe, w4sec.exe, and the
source code for w4sec.exe; and it has failed and refused to produce a single
document or email relating to ASUS’ development and use of these test programs.
Specifically, ASUS has failednd refused any correspondence or related
documents whatsoever for those programs or for ASUS’ activities with its
suppliers (e.g., Winbond) and its customers (e.g., SBny).
It is true that rost of the documentation on which Adams relies on this motion
was produced by parties other than ASUS. Only the execuittideeke;” the patent
application; and the two Yang emails were produced by ASIUfe.two Yang emails
were produced months after this motion was filed.

Because ASUS has produced so littldafs therefordraws the conclusion that

ASUS has destroyed evidence.

ASUS'’s only response is that it has produced a large volume of documents. That
may be the case; but, it has not produced the most critical docuntbnte-that

relate to its misapprojation, its copying, and its willful behavior. The only
conclusion after all this time is that ASUS has destroyed critical evidence that it
simply cannot show did not exigt.

1 Memorandum in Oppositioat xi.
*2 Memorandum in Support at xiv.
*3|d. at x (emphasis omitted).
**1d. at xiv.



Adams makes a similar conclusiohdestructiorasto the source code for thest

programs. “ASUS has spoliated the most critical evidence in this case, ¢ @ogeams and

related source cod& “[S]ince ASUS has not produced it, the only conclusion is that ASUS has

destroyed it.”®

As expected, ASUSTeK “denies in the stresigterms Plaintiff's allegations it destroyed
relevant evidence after being on notice of Plaintiff's claims .>’.“IN Jo documents, programs
or source code have been discarded since ASUSTeK received some informataontiéf 3|
potential claims agast ASUSTeK in early 2005°®

ASUS'’ Data Resources

ASUS extensively describes its email manageraadtstorage practice® explain the
nearly complete absence of emails related ttitgect of tis litigation. First, ASUSsays its
email servers areon designed for archival purposes, and employees are instructed to locally
preserve any emails of long term value.

35. ASUSTeK employees send and receive email via company email
servers.

36. Storage on ASUSTeK'’s email servers is limited, and the compan
directs employees to download those emails they deem important or necessary to
perform their job function from the company email server to their individual
company issued computer.

37. ASUSTeK informs its employees that any email not downloaded to an
employee’s computer are automatically overwritten to make room for additional
email storage on ASUSTeK’s servers.

38. It is ASUSTeK'’s routine practice that its employees download to their

individual computer those emails the employee deems importantessagyg to
perform his or her job function or comply with legal or statutory obligatidns.

*1d. at iv.
*61d. at xi.
>’ Memorandum in Opposition at v.
#d. at x.

91d. at xxvi— xxvii.

10



Second, ASUS employee computers are periodically replaced, at which time
ASUS places all archiving responsibilityr emailand other documentm its
employees.

39. During the course of their employment, ASUSTeK employees return
their individual company issued computers in exchange for newer replacement
computers.

40. The hard drives of all computers returned to or exchanged with the
company are formatted to erase all electramiermationstored on these
computers before they are recycled, reused or given to charity.

41. During a computer exchange, it is ASUSTeK’s practice to direct its
employees to download those emails and electronic documents from the
employe’s individual computer to the employee’s newly issued computer that the
employee deems important or necessary to perform his or her job function or
comply with legal or statutory obligatiofis.

These practicemay explain why ASUS has not produced deréanails which Adams
has received from other parties. Howeveis informationdoes not establish the gotaith
natureof ASUS data management practic@his will be exploredaterin the discussion of

sanctions.
Motions to Strike

ASUS has movedtstrike the four emailgroduced by Winbond, the Woon Report, the
printouts of the program headers, and Adams’ related argufiteABUS alleges these
documents are not authenticated and are inadmissible hearsay. As to the program heade

printouts, ASUSalsoalleges “any probative value of the document is substantially outweighed

801d. at xxvi— xxvii.

®1 ASUSTeK’s Motion to Strike Exhibit E to Plaintif's Memorandum in Sugadrits Motion for Terminating
Sanctions (First Motion to Strike), docket 5&9, filed June 30, 2008; ASUSTeK'’s Motion to Strike Exhibits A, B,
C, D and | and Related Arguments in Plaintiff's Mearda in Support of Its Motion for Terminating Sanctions
against ASUSTeK (Second Motion to Strike), docketae), filed August 21, 2008.

11
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by the danger of unfair prejudice to ASUSTeK, confusion of the issues, anddamgl¢he

jury.®?
Waiver of Motion to Strike Emails and Program Header Printouts

Adams asserts thASUS’ motion to strikehe emails and printouts of program headers
untimely because ASU@&elayed its motion to strikbnose itemsaintil nearly two months after its
other motion to strikevhich was filed with ASUSbpposition to the motion for sanct&??

ASUS claims that no rule sets a deadline for filing a motion to stfikén this point, the court

agrees with ASUS and will rule on the motions to strike.
Authentication

ASUS moves to strike exhibits which Adams uses to support the motion for sanctions
because the exhibitge not authenticated. The exhibits attackedrsdour Winbond emails,
the Woon Report and the program header printouts.

As to the Woon Report, ASUS states “Plaintiff has not submitted any declaration fr
YC Woon authenticating the not&%.Further, there is no indication regarding the circumstances
of their creation.®® The Woon Report has, however, been sufficiently authenticated by the

deposition of Mike Holstein and emails sent and received near the time of the rejbrawe

%2 Second Motion to Strike at 2 (citirlged. R. Evid. 403801 (ac), 802 & 90).

83 Adams’ Opposition to ASUSTeK’s Motion to Strike [Dkt. No. 604] ExhibitsBAC, D and | (Opposition to
Second Motion to Strike) at iii,-9, docket no615 filed September 8, 2008.

% Reply in Support oASUSTeK’s Motion to Strike Exhibits A, B, C, D & | and Related Argument®Iaintiff's
Memoranda in Support of Its Motion for Terminating Sanctions@&td@cket no623, filed September 22, 2008.

% ASUS is here using the term “notes” to mean the ergjert. The reply memorandum on this motion discusses
the typewritten “pages” and handwritten “notes.” Reply MemoranituGupport of ASUSTeK’s Motion to Strike
Exhibit E to Plaintiff's Memorandum in Support of Its Motion for TermingtSanctions (ReplMemorandum in
Support of First Motion to Strike) atB docket no595, filed July 28, 2008.

12
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referenced in that depositiéh.While Holstein admitted he did not know if Woon personally
wrote the report® Holsteindid authenticate the typed pages as Woon’s reffdme report as
proffered by Adams consists of typewritten and handwrittengf&gEor this discussion, and the
balance of this order, the handwritten pages are ignored.

As to the emails, ASUS sayBlaintiff has not submitted a sworn testimony that the
emails attached as ExhibitstArough D to its memorandum are authentic ui@er. R. Evid.
901, which requires a witnessith “knowledge ... that a matter is what it is claimed t6 Be.
These emails werfirst produced by Winbond in the Gatewease, not in this cagé. Winbond
was not a party to the Gateway case, but is a party in this \G4ste it is not cleaon this
record whether Wibond also produced thenailsin this case, it is clear that Winbond would
readily authenticate them agdig production, which would be an effective authentication
against all parties to the ca%eAuthentication for this motion is satisfied.

ASUS also makes an authenticatabs)ection to the program header printouts:

Plaintiff's explanation of the source of [the program header printouts] is ‘A copy

of each programming header is attached hereto as Exhibit I'. Plaintiff's cursory
account of Exhibit’ s origin is insufficient under Rule 901, which requires

 Memorandum in Support of ASUSTeK’s Motion to Strike Exhibit E to PliistMemorandum in Support of its
Motion for Terminating Sanctions (Memorandum in Suppf First Motion to Strike) at 2, docket rs60, filed
June 30, 2008.

7 Adams’ Supplementatioat 49. Adams also argued for authenticity of the Woon Report by other means in
Adams’ Opposition to ASUSTeK'’s Motion to Strike [Dkt no. 559] Exhibit E tarRifiils Memorandum in Support
of its Motion for Terminating Sanctions (Opposition to First Motion to Stritefket no584, filed July 14, 2008.

% ASUSTeK'’s Response to Docket No. 675 at 7, docke?®d.filed under seal January 23, 2009.
%9 Exhibit E to Memorandum in Support.

“Memorandum in Support of ASUSTeK'’s Motion to Strike Exhibits A, B, Gl | and Related Arguments in
Plaintiff's Memoranda in Support of Its Motion for Terminating Sanctidgainst ASUSTeK (Memorandum in
Support of Second btion to Strike) at 2, docket n609, filed August 21, 2008 (citinfed. R. Evid. 901(b)(}.)

" Opposition to Second Motion to Strike avivand 2.
21d. Orr v. Bank of Am.285 F.3d 764, 776 (9th Cir. 2002)
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“evidence sufficient to support a finding that the nrattequestion is what its
proponent claims

Again, the program files were produced by Winbastiaving been received from ASUS, so the
printouts are sufficiently authenticatét this motion”

Adams notes that ASUS has not repudiated any of the dtgriout has only claimed
that they are not sufficiently authenticat@din addition ASUS has not offered any evidence to
contradict the emails, Yoon Report or program header printdsgfASUS argues, “ASUSTeK
never claimed ‘that there is no evidenlieking programs to its former employee Sam Yang.
Rather, ASUSTeK stated that Plaintiff's claim that Sam Yang authored the programs was not
properly supported with admissible evidend&.’At this point,the authentication ofhe
evidence offered by Adasris sufficient in light of ASUS’ marginal challenge.

ASUS clains a nearly total absence of evidence, disputing any evidence produced by
other parties. The purpose of authentication is to buttress reliabilifyitandintrustworthy
evidence.ASUS is sing the requirement of authentication, in conjunction with its internal
evidence vacuum, to eliminate the only evidence available because ASUS velbundiate,
authenticate or contradiitt That the evidence comes from other souxedisbe considerd as
to the weight the evidence may have, ABUS should not be able to prevent consideration of

the best evidence available, which has reasonable assurances of authenticity.

3 Memorandum in Support of Second Motion to Strike at 2 (quotingMemorandum in SupgbFki.
" Oppodtion to Second Motion to Strike at v; Memorandum in Support at xiii.

> Opposition to Second Motion to Strike at 1.

% ASUSTeK's Response to Docket No. 675 at 8, docke?®d.filed under seal January 23, 2009.
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Hearsay

ASUS also claims each of tieenails the Woon Report and the progranatiersare
inadmissible hearsay. ASUS objects to the Woon Report because “YC Woon. . . has not offered
a declaration or affidavit in this matteFurther, there is no indication regarding the
circumstances of their creatidh’ As to the emails interchaad between Winbond employees,
ASUS claims that there is no evidence the authors speak for Winbond, much less fof’ASUS.
As to the program header printouts, ASUS objects that Adams has no evidence that “the
programs were authored, sent or received byoon fASUSTeK.”®

Woon Report

Adams argues that the Woon Report is admissible hearsay under the busindss recor
exceptiofi’ and asa nonhearsaydmissiorof a party opponerit:

TheWoon Report contains statements which would be adverse to the intereSid®f A
but no source is given for these statements.

Apparently the utility’s algorithm originated from one of IBM’s consultfimg.

[sic] ASUS wrote software using the same algorithm and use it to test the boards

in ASUS. As this is a propriety software, and also due to its patented algorithm,

the software could not be released to be used outside of ASUS. Winbond

apparently got hold of the software through ASUS as they bought the same
Winbond chip from thenf?

"Memorandum in Support of First Motion &irike at 3.

8 Memorandum in Support of Second Motion to Strike-&t 3

Id. at 6.

8 Opposition to First Motion to Strikat 9 (citingFed. R. Evid. 803(§)
81d. at 9, 11 (citing~ed. R. Evid. 801(d)(2)())

8 WoonReport
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The report itself has no indication tleatgresentative of ASUS was present on July 31, 2000,
during events reportetf. An admission must be made “by the party's agent or servant
concerning a matter within the scope of the agency or employmerif* The Woon Report is
authored by &atewayempbyee, andhas not been shown to contain a statement of a person
authorized to speak for ASUSso it is not a non-hearsay admission.

But the report is a business record, in spite of ASUS’ arguments that Woon was on
“special assignment® Such trips anéventsareregular business activity and reports are
regularly made The emails surrounding the date of the report show that Woon’s activities were
regularly recorded and report&d Woon was reporting to others@atewayon central business
issuesso t can be presumed he had a duty to report accurately. Indeed, this is apparent from the
detail in the report. And the typewritten report was created and emailed the same day as the
events reporteff Fed. R. Evid. 80@®) is satisfied™

However thecritical statements are not Woon’s observations of events, but his reporting
of statements of unidentified persons.

Apparentlythe utility’s algorithm originated frorane of IBM’s consulting firm

[sic]. ASUS wrote software using the same algorithm and use it to test the boards
in ASUS. As this is a propriaty software, and also due tosfsic] patented

8 Reply Memorandum in Support of First Motion to Strike at 9.
8 Fed. R. Evid. 801(d)(2)(D)

8 Reply Memorandum in Support of First Motion to Strike & 7
%1d. at 8.

87 Exhibit 28 to the Deposition of Mike Holstein, December2®)8, attached as Exhibit 3 to Adams’
Supplementation.

8 4.

8 (6) Records of regularly conducted activity. A memorandum, regmard, or data compilation, in any form,

of acts, events, conditions, opinions, or diagnoses, made at or nearetty for from information transmitted
by, a person with knowledge, if kept in the course of a regularly conduas@tebs activity, and if it was the
regular practice of that business activity to make the memoranduont, negzord or data compilation, all as
shown by the testimony of the custodian or other qualified witnessless the source of information or the
method or circumstances of preparation indicatk ¢ddrustworthiness.
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algorithm, the software could not be released to be used ®@ufSASUS.

Winbondapparentlygot hold of the software through ASUS as they bought the

same Winbond chip from therf!.

As ASUSarguesthese are “conclusory statements” without identifying the unknown
declarants), and without providing foundation for tieclarants’ alleged statements. The
Woon Report is admissible hearsay as to what Woon reported and obsertkdséspecific
statements are double hear§ayOn the current state of the record, there is insufficient
foundation to establish a second hearsay exception, tahgiviguarantees afustworthiness™
that would enable tlse statement® be used against ASUS on this motion.

Winbond Emails

The Winbond emails amdmissiblebusiness records of Winbond. They reflect the
activities and knowledge of Winbond and only mention involvement of ASUS. The emails do
not contain conclusive statements i&amto those in the Woon Report. Because the records
themselves are the actw@mmunications, they are timely recorded, regular activities; they
memorialize events and conditions; dhdyhave no indicia of untrustworthiness. They do not
purport to reflect statements of unidentified third part®SUS objects to them because they
may be offered for truthfulness of the statements containeenm. ti-or example, ASUS asserts
that in the first email “Plaintiff attempts to characterize an alleged FDC error as ‘Life thr Dea
for the entire computer industry™ That“Life or Death” statementike other statements in the

emails is a statement of Whond’s perception. No one claims Winbond speaks for the industry.

WoonReport(emphasis added)

1 Reply Memorandum in Support ofrBi Motion to Strike at 10.

%?Fed. R. Evid. 805

9 Advisory Committee Notes to Federal Rules of Evidence, Art. Ill, Hgarsa
% Memorandum in Support of Second MotiorSiike at 3.
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ASUS claims that in the third email, there is content that might be taken as a statement
from ASUS. “[W]e are informed by Asus that it does happen in our W83877TF [chip].”
ASUS’ objecton to the second email is similaFhese statementaust be taken as Winbond’s
perception and understanding. ASUS has offered nothing to indicate the informatisein the
emails is untrustworthy.

Objecting to the fourth email, ASUS seems to proteshitooh. ASUS asserts that the
statement “The US 5739414 patent has claim [sic] this similar solution” tends tdtbladw
ASUSTeK knew the ‘solution’ discovered was ‘similar’ to some unspecified parecfi4
patent.® Nothing in that email mentions ASS. The statement can only be read as Winbond'’s
understanding.

The double hearsay problem found in the Woon Report does not exist in the Winbond
emails, because they are stagmts of Winbond’s activities, and while they reflect interaction
with ASUS, theyare written taecord Winbond’s perceptions, reactions and plans. The Woon
Report, by contrast, makes significant unsourced conclusions. The emaifglitdat/inbond,
are not like the Woon Report of inteompany contact.

Program Headers

Exhibit | is offered tobuttress the connection of Sam Yang and ASUS to the programs

ifdc.exe and w4sec.exe. Aftdre original briefing on this motion, ASUS has provided emails

from Sam Yang which reference and encldhese program¥. While these programs wenet

%d.at 4.
%1d. at 5.

9 Email January 27, 2000 9:18 am, Sam Yang to Max Lu, attached as Exhitieinait January 27, 2000 1:26
pm, Sam Yang to Max Lu, attached as Exhibit 2 to Adams’ Supplement&&fore producing those emails,
ASUS bok the position “that Plaintiff's assertion that ASUSTeK credfdd.exe and w2sec.exe is supported only
by unauthenticated notes and hearsay of another party.” Memorandppaosition at viii.
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produced with the emails and were produced by Winbond, not ASUS, they were produced by
Winbond as having come from ASU%.Coupled with the emails, the program header printouts
constitute admissible business records. The arguments ASUS makes aboutc#aytaedti

chain of custody all go to weigft.
Confusion and Prejudice— Program Headers

ASUS points out that the printout of the program headers is largely unintelfitfilalied
claimsthat Adams unjustifiably argues the printout proves much more than the document
states'%*

The only legible text in Exhibit I includes the following: “IFDC.EXE,” “has
existed” and “Programming by Sam Yang @ ASUS” on the first page and
"WA4SEC.EXE" and "Programming by Sam Yang @ ASUS" on the second page.
Plaintiff alleges tht "IFDC.EXE," "W4SEC.EXE" and "Programming by Sam
Yang @ ASUS" proves that Sam Yang, a former ASUSTeK employee, created
programs labeled IFDC.EXE aMd4SEC.EXE in Plaintiff'spossession by
copyingPlaintiff's “patented algorithm.”

% Memorandum in Support at xii.
% Memorandum in Supportf &econd Motion to Strike at 6.
10 For example, the first page of the ifdc.exe program header printoutésivepd below:

) IFDC.EXE
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Ay [x000e. yor% TePSOEQIUCEd uldDn0en.co L
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191 Memorandum in Support of Second Motion to Strike at 7.
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Adams responds that ‘#ftext that is legible is certainly probative: it links Sam Yang, a

former engineer at ASUS, to test programs misappropriating Adarnsbtegy” and that since

a judge, not a jury is deciding this motiothé argument of unfair prejudice carries little

weight” 1% Adams is correct. Computer gobblydegook is not confusing or prejudicial.

Summary of Remaining Evidence on this Motion

Adams’ evidence that the magistrate judge is considering on this motion includes:

Sam Yang emails dated January 27, 2000 which enclosed prafptarase,
w4sec.exe and w2sec.exe

Programs ifdc.exe, w4sec.exe produced by Winbond as having come from ASUS
which have “Programming by Sam Yang@ASUS” in the headers;

The application for patent application for “preventing data corruityoa floppy
diskette controller” by ASUS/Sam Yang filed October 15, 2001;

Winbond emails dated January 27, 31 and February 8, 2000, regarding floppy disk
controller issues to shothat:

0 Winbond regarded the issue aslIFE-OR-DEATH'’ to the I/O business;”
0 Winbond reported thaASUS had special software related to the issue;

0 Winbond believed the ‘414 pateradha “similar solution” and Wihond was
concerned about infringement; and

0 Winbond had heard that HP representatives were visiting ASUS and HP and
ASUS epresentatives were working together.

These specific facts ame an undisputed context, though the parties disagree on the

significance of these contextual facfBhe Toshiba class action was settled in October 1999.

Other class actions wetleen pendig. Thereafter, other computer and component

manufacturers made significant inquiries into the floppy disk controller sssue. Adams has

192 Opposition to Second Motion to Strike at 7.
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been involved in some suits and settlements with these manufacturers, and mostoti/ityat
commenced in theO timeframe.

In presentation of argument on this motion the only documents ASUS has produced
regarding the development of its floppy disk controller test software ateth®am Yang
emails(produced after the filing of this motioahd an executabl@py ofifdc.exe. ASUS has
explained thattihas no centralized storage of electronic documents, email or otherwise, and
relies on individual employees to archive email (which will be deleted if left on the server) and
electronic documents (which residely on individual workstations)ASUS hasseparately
statecthat Yang currently recalls writing programs regarding floppy disk controtersgf®
that the second Winbond email evidences ASUSTeK’s regular work with Wirtbaddthat

the fourth email shows “good faith efforts to avoid infringeméftt.”

193 peclaration of Vincent Hayy docket no556, filed June 30, 2008.
194 Memorandum in Opposition at v.
151d. at v.
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Motion for Sanctions

The threshold issues on a spoliation motion include establishing (a) that evidence has
been lost, destroyed or made unavailable and (b) that the party against whom sarctions a
sought had a duty to preserve the evidentthose facts are shown, tdeterminatiorof

sanctions is subject to other standards.
Unavailable Evidence

Adams recites a list of materials ASUS would be expected to have, based on the facts
before the court on this motion:

(1) the ASUS test programs’ source code and documentation of their development;

(2)  documentation oASUS’ FDC and motherboard testing activities in the 2000-
2001 time period;

(3) ASUS’ communications with suppliers regarding testing of the FDC prablem
(4)  ASUS’ communications with design experts relating to Adams’ technology; and

(5) documentation of discussions occurring internally within ASUS regarding
whether to license Adams’ technolot}y.

In addition, ASUS would be expected to have communications with its customers about
the FDCerrorissue efforts to resolve thessue and documentation af patent application
process for its detector technology.

Adams claims that “[t}e evidence that Winbond provided in thatewaylitigation does
notleave anydoubt that these documents existed and that ASUS had tflei@ertainly, other

parties have provided evidence that one would expect A8U&ve as well And the volume

1% Memorandum in Support at®
197 d. at xiii.
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and tenor of the Winbond communicati@nd concurrent Yang emaiuld sugg@stASUS
shouldhave famoreevidencethan it has produced in this case.

ASUS’ own statements and productions highligata that is missing:[N] o documents,
programs or source code have been discarded since ASUSTeK received soméamafma
Plaintiff's potential claims against ASUSTeK in early 2068 ASUSthereforeadmits that
materials prior to 2005 could have been destrdysxhuse of its information management
practices ASUS has produced a CD with program files from the time at {8t somehow
the ASUS source codx issue in this case wastavailable

ASUS contacted each of the current employees identified by Adams as potentially aware
of floppy disk controller errors in the pertinent timeframe; has intenddawem; and agld them
to search their comparigsued computerfsr related datd’® Most of them did not work on
floppy disk controller errors, and “any documents from the 1999-2002 time period were
discarded prior to early 2005 . . . pursuant to the company’s routine prdaisearding
unnecessary documents and informatib.”

The only former employee that ASUS describes contacting is Sam Yang, presumably
because ASUS sayASUSTeK is unaware of any employee who worked on the floppy disk
controller overrun/undemsn matters ther than engineer Sam Yany? But without asking

those other former employees, it is not possible to be certain they did not work on thie projec

198 Memorandum in Oppositioat x.
10914, at xix.

014, at xxxxxxi.

1d. at xxxi.

1214, at xxxii.
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So, due to ASUS'’ lack of inquiry we have no evidence from most of the f&81ld6
employees.

ASUS has had contact witarmer employe&am Yang'** but Adams’ counsel’s
attempts to contact him have been frustratédrherefore Adarshasnothing from the most

central character in ASUS’ work
Duty to Preserve

The universe of materials we are missing is very laigdisputably, we have very little
evidence compared to what would be expected. The next issue is ASUS’ duty to preserve
evidence, and whether the lack of evidence is due to breach of thalr@It\5 claims that its
duty to preserve documents related to these claims arose only in early 2005.

Adams’ Noticeto ASUS
In ASUS’ own words,
ASUSTeK's retention of documents relating to the subject matter of this litigation

and patentsa-suit has been influenced by the timing of Plaintiff's notice to
ASUSTeK™®

OnFebruary 23, 2005, ASUSTeK first became aware that Plaintiff may assert a
claim for patent infringement against ASUSTeK under the 002 Patent as a result

of a letter . . .delivered to ASUSTeK by Plaintiff's counsel . °

While Adams’ counselvrote an earlier letteio ASUS,which was attached to the
February 2005 lettehSUS says it “las no record of receiving that certain letter dated October 4,

2004 fromPhillips to ASUSTeK . . *** with a benchmark date of February 23, 2005, ASUS

13 Declaration of Vincent Hog at 58, docket no556, filed June 30, 2008.
14 Opposition to Second Motion to Strike at vi.

15 Memorandum in Opposition at 44.

1014, at xviii

1714, at xix
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claims it hadully complied with its duties to preserve documents. “Since February 23, 2005,
when Plaintifffirst notified ASUSTeK of potential infringement claims, ASUSTeK has not
destroyed angvidence relevant to such claifis®
Adams’ Delay

ASUS claims that Adamslelayin giving notice and bringing suit is the reason it has so
little documentation. ASUSTeK'’s ability to locate and produce documents from 2000/2001 has
been significantly inhibited by Plaintiff's delay in informing ASUSTeK of potential claims
againg ASUSTeK, and because of Plaintiff’'s continued failure to identify anynigfnig
devices:™® ASUS alleges that this delay works to its prejudice ratherrtfeelyto prejudice
Adams.

Given the passage of time from 2000 to May of 2007, and Plaintiff's delay in

filing suit once it discovered the alleged infringing behavior and technology of the

parties, ASUSTeKwill] likely suffer significant evidentiary prejudice due to

faded memories, the inability to locate keynesses, and the loss or inability to
locate allegedly relevant records in this c&Se.

When Did the Duty To Preserve Arise?

Adams and ASUS agree that a litigant’s duty to preserve evidence ahniseshve knows
or should knowit] is relevant to imminent or ongoing litigatio’™ ASUS argurrents pin this
date to the first letter from Plaintiff's counsel. Howewsnnsel's letters not the inviolable
benchmark. 1103 Investors I, L.P. v. Square D C&the plaintiff building owner sued an

electrical parts manufacturer for failure to warn of proper care for a part alleged to have been the

118|d. at 34.
1191d. at xiv.
12014, at 56.

121 jordan F. Miller Corp. v. MidContinent Aircraft Service, IncNo. 975089, 1998 WL 68879, *5 (1UCir. Feb.
20, 1998)

122 470F.3d 985 (18 Cir. 2006)
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fire ignition point. “[Alfter the fire. . . without notice to the defendgmanufacturer] plaintiff
threw away fifty to sixty feet of the busway and saved only four feet. The portibe blisway
that was saved was not a piece that would have contained a whatiet}”'** The disposition
of the busway was long before suit was fil&it “[t] he district court found that plaintiff had a
duty to preserve the evidence because it knew or should hawa kinat litigation was
imminent . . "%

In late 1999, Toshiba paid billions of dollars in a class action settlement related to the
floppy disk errors at issi&€ and a class action lawsuit was filed against"#PIn early 2000,
Sam Yang was writing emaiébout his work on the software ASUS was using “to verify the
FDC writedata distortion.*?’ In late 2001, a patent application was filgdYang and
ASUS.*® In April 2000 a class action lawsuit was filed against Sony based on thisdalleg
defect™® Throughout this entire time, computer and component manufacturers were sensitized
to the issue.The timeperiod was the technology equivalent of )8 Investorsbuilding fire.
The building owner may not have knowrat a defective wiring bus caused the fethat suit
would be filed, but thewner had aluty to preserve immediatesfter the fire In the 1999-2000

environment, ASUS should have been preserving evidence related to floppy disk controller

errors.

2%1d. at 988.

?%1d. at 989.

125 Memorandum in Support at iv.

126 Reply Memorandum at-8.

127 Email January 27, 2000 9:18 am, Sam Yang to Max Lu, attached as ExhibitlarsASupplementation.
128 Exhibit G to Memorandum in Support.

129 Reply Memorandum at 7.
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Separate and apart from the benchmark dattatopreservation is the last date on which
information related to the patent application, including the source code, should have been
available. Adams says “ASUS would have to have kept the source code for thegeshpr
because its application remail pending until June 2005*® ASUS does not explain howhy

or whenits source code was discarded.
Safe Harbor

ASUSclaims it can find @afe harbor against sanctions because of the recently adopted
rule that sanctions may not be generally impdeedfailing to provide electronically stored
information lost” ifa partycan show the I@was “a result of the routine, good-faith operation of
an electronic information system First of all, this provision only applies to electronic
evidence. ASUS’ arguments and factual summaries are very shemy atliscussion of paper
documents. Other than the patent application and the executable file, it does not Sufear A
has produced arsignificanttangible discovery on the topics where information is conspicuously
lacking.

As to the electronic discovery, including email, ASUS provided an extensiveataxiar
from an experienced consultant in e-discovéfyWhile he stated the reasons for and history of
ASUS’ “distributed information architectuiene did not state any opinion as to the

reasonableness or gotalth in the system’speration->> And while hesay “ASUSTeK's data

1%01d. at 4.
181Fed. R. Civ. P. 37(e)

132 Declaration of Allen L. Gurney in Support of Third Party Defend@&8USTeK Computer, Inc.nd ASUS
Computer International’s Statement of Compliance with Court ORkeclération of Allen Gurney), docket 61,
filed February 21, 2008.

1331d. at 1314.
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architecture relies predominantly on storage on individual user's workstatiis 31page
declaration does not show he is familiar with the precise practices pointed loeidiectarations
of employees.Those employees’ declarations describe the practié&US’ email system to
overwrite old data regardless of its significance; ASUS’ reliance on employees for dlaedai
data arclving; and the process of replacement of computers, which also relies on empboyees t
transfer data from their old to their new compsiféf Neither the expert nor ASUS speak of
archiving “policies;” they speak of archivingractices.**® Apart from archiing, neither the
expert nor the employees describe any sort of backup system or data backup mtlay, pa
present Presumably ASUS’ current data is at the mercy of individual employees’ backup
practices.

The expertoes not evaluate risk of data Iéssm ASUS'’ reliance on employedlough
he doespecificallymentionthe expectedurnover of employees in this industtywhich would
seem to heightetine risk. He does mention that certain finaneialated data is stored in
centrally accessible and presaiply secure, backeab servers®® ASUS does know how to
protect data it regards as important.

The information before the court does not demonstrateAthdtS’ loss of electronic
information is within the safe harbor provision. Further, there has been no explanation of the

loss of other information.

¥41d. at 13.
135 Memorandum in Oppositioat xxvi— xxvii.
1381d. at xxxi; Declaration of Allen @rney at 6.

137 Declaration of Allen Gurney at 14.
138 Id
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What Sanctionis Appropriate?

“When deciding whether to sanction a party for the spoliation of evidence, courts have
considered a variety of factors, two of which generally carry the moshivé€lg the dgree of
culpability of the party who lost or destroyed the evidence, and (2) the degreeabfpaejudice
to the other party*®*® The most widely known sanction is the adverse inference instruction, but
other sanctions range from admonitions to grantidigiment or dismissal.

Culpability

In the Tenth Circuit, “the general rule is that bad faith destruction of a dotuehevant
to proof of an issue at trial gives rise to an inference that production of the dacuougd have
been unfavorable to the party responsible for its destructi@nfowever “[c] ourts have not
generally imposed a similar requirement of bad faith when considering ottotioea for the
spoliation of evidence . . .** The culpability of a party is a signficant factor, but not
determinative. Culpability may not mean evil intent, but may simply signify responsibility and
control.

A sliding scale of sanctions may be imposed depending on the degree of control the
alleged spoliator had over the evidence and the spoliator’s subjective intentionsawCase
defines the factors to consider when terminating sanctions are sought.

The district court should consider the following factors when considering whether

dismissal is an appropriate sanction: (1) the degree of actual prejudiee to th

opposing party, (2) the degree of interference with the judicial process, (3) the

litigant's culpability, (4) whether the litigant was warned in advance that dismissal
was a likely sanction, and (5) whether a lesser sanction would be efféétive.

139 Jordan Miller,1998 WL 68879at *4.

140 Aramburu v. Boeing Co.112 F.3d 1398, 140@0" Cir. 1997)
11 Jordan Miller,1998 WL 68879at *4.

1421 aFleur v. Teen HelB42 F.3d 1145, 1151 (fair. 2003)
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In this case, ASUS has not been warned of the possibility of a terminatitigsaacd
has not been subject to prior orders regarding discovery conBacausé&dams does have
some other sources for evidence, itksly that a terminating sanction will nbe appropriate.

The culpability in this casappears at this timte be founded in ASUS’ questionable
information managememiractices A court —and more importantly, a litigartis not required
to simply accept whatever information management pesctigparty may have. A practice may
be unreasonable, given responsibilities to third parties. While a party mgy desnformation
management practices to suit its business purposes, one of those business purpbses must
accountability to third paes.

For example, aecreation park’policy to destroy records #teend of each season —
prior totherunning of the applicablstatute of limitations for injuries has been held to entitle
the plaintiff to an adverse inference instructféh.In anothe case where an indexing system
made documents practically inaccessible, the court spiak@artys duty to usean adequate
information management system:

[Ultilizing a system of recordeeping which conceals rather than discloses

relevant records, or rkas it unduly difficult to identify or locate them, [renders]

the production of the documents an excessively burdensome and costly

expedition. To allow a defendant whose business generates massive records to

frustrate discovery by creating an inadequditegf system, and then claiming

undue burden, would defeat the purposes of the discovery Hfles.

Similarly, here, ASUS’ system architecture of questionable reliability which has evolved

rather than been planned, operates to deny Adams access to evitleiscghould not be

excused.

143 Reirgold v. Wet 'N Wild Nevada In@44 P2d 800 (Nev. 1997)overruled on other groundyBassDavis v.
Davis, 134 P.3d 103Nev. 2008.

144 Kozlowski v. Sears, Roebu@® F.R.D. 73 (D. Mass. 1976)
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ASUS did not hava designeanhformation managemepblicy taking varying needs into
account ASUS offers no statements from managentent| persons explaining its practices, or
existence of any policies.

“An organization should have reasonable policies and procedures for managing its
information and records**®> “The absence of a cefent document retention policy” is a
pertinent factor to considerhen evaluating sanctiori&’ Information management policies are
not a dark or novel art. Numerous authoritative organizations have long promulgated policy
guidelines for document retention and destruction.

Organizations issuing guidance in this area include ANSI (American National

Standards Institute), AlIM (Associatidar Information and Image Management),

ARMA International (Association of Records Managers and Administrators) and

ISO (International Organization for Standardization).

In 2001, ISO sought an international consensus standard for records management,

includingelectronic records, in itguidance document ISO Technical Report

15489-2 [nformation and Documentation—Records Manager(01)) and its

accomnying standard, 1ISO 15489-1.1%.

ASUS’ practices invite thabuse of rights of others, because the practeseftoward
loss of data. The practices place operatiemsl employees in the position of deciding what
information is relevant to the enterprise and its data retention nA&d$S alone bears
responsility for the absence of evidendevould be expected to posseswWhileAdams has not
shown ASUS mounteddestructive effort aimed at evidence affecting Adams or at evidence of

ASUS’ wrongful use of intellectual property is clear that ASUS’ lack of a retention policy and

irresponsible data retention pracaaeresponsible for the loss significantdata

145 Guideline 1,The Sedona Guidelines: Best Practice Guidelines & Commentary for Manafgingation &
Records in the Electronic Age (November 2007)

1 Telectron, Inc. v. Overhead Door Corpl6 F.R.D. 107, 128S.D. Fla. 1987)

147 The Sedona Guidelines: Best Practice Guidelines & Commentary for Marafiingation & Records in the
Electronic Age (November 2007)
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Prejudice

Prejudice might be considerabl€he evidentiary barriers ASUS asserts to the use of
documents produced by third parties, and the apparent unavailability of Yang, the only person
ASUS says worked on floppy disk controller error detection, combine to show that geegidi
substantial.

In many cases, terminating sanctions have been imposed against a party because its
actions made evidence unavailable. Chse® been dismissed against Plaintiffs who caused
evidence to be unavailable when:

e acar was destroyed before suit was fil&d,

e aspace heater was discarded two years before filin§*3uit,

e atruck trailer was disposed of as wreckage two months befoneasifiled after
saving the allegedly defective part,

e parts of a gas grill were discarded two years before litigatioand

a vehicle was sold for salvage three years before litigatfon.

At least one jurisdiction has a rule that a product liabibtsecalleging a defect in the
specific item and not in the run of production must be dismissed if the product is unavaiable f
a reason attributable to the plaintiff, even if the destruction is inadvérfewthen it is a

defendant who has made evidence unavailable, default judgment may be Efterdatiese

18 Dillon v. Nissan Motor Co986 F.2d 263 (8th Cir. 1993)

149Unigard Security Ins. Co. v. Lakewood Eng. & Mfg. Co882 F.2d 38, 367 (§' Cir. 1992)citing two other
cases imposing sanctions for ffilang destruction of evidence).

130 stubli v. Big D Int'l Trucks, Ing810 P.2d 785 (Nev.9p1)
31 Allstate Ins. Co. v. Sunbeam Cqr3 F.3d 804 (7 Cir. 1995)
152 Sjlvestri v. General Motors Corp271 F.3d 583 (4th Cir. 20Q1)

1331 ee v. BoyleMidway Household Prods, IncZ92 F. Supp. 1001, 10@% (W.D. Pa. 1992(citing Roselli v.
General Elec. C0410 Pa.Super. 223 (Pa.Super. 1991)

134 Computer Associates Intern., Inc. v. American Fundware, 1188 F.R.D. 166, 171 (D.Colo. 1990)
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cases the prejudice was so severe as to deny justice in court. Spoliation remedies are intended to
compensate for the partial or total loss of the ability to litigate.

Prejudice by loss of evidenegeust be measured in light of “other evidence availabte.”
These motions were briefedonths ago. Even novgct discoveryelated to Adams’ claims is
still open. It is scheduled to close May 15, 2689Therefore the degree of prejudice and the
appropriate sanction cannot be determined until the close of discovery. Adams and HSUS w
be directed to provide further briefing to enable determination of prejudice angptiop@ate

sanction.
ORDER

IT IS HEREBY ORDERED that the motion for sanctibiss GRANTED IN PART.
The magistrate judge finds that ASUS has violated its duty to preserve inforaadidhat
subject to determination of prejudice, a sanction is appropriate. Foodieedar days after the
close of fact discovenASUS shallprovide thecourt with a summarlgsting and a copyf all
evidence ASUS has produced to Adams of:

(1) the ASUS test programs’ source code;

(2) ASUSFDC error test programevelopment;

(3) ASUS’ FDC and motherboard testing activities in the 2000-2001 time period;
(4) ASUS’ commungations with suppliers regarding testing of the FDC problems;

(5) ASUS’ communications with design experts relating to Adams’ technology;

155 North v. Ford Motor Cq.505 F. Supp. 2d 1113, 1116 (D. Utah 2007)

1% Order Granting Stipulated Motion to Amend and Amended Scheduling Ordeetdack?28, filed March 24,
20009.

157 Adams’ Motion for Terminating Sanctions Against ASUS Based ug®d % Spoliation of Evidence of Its
Piracy, docket no492 filed April 17, 2008.
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(6)  discussions occurring internally within ASUS regarding whether to license
Adams’ technology.

(7)  ASUS’ communications witkts customers about the FDC issue,

(8) ASUS efforts to resolve the FDC issue; and

(9)  ASUS’ patent application process for its detector technology.

Fourteercalendar days thereafter Adamay file a response&hich may also identify all
information Adams has received from sources other than ASUS on the above topics which
Adams believes would be of evidentiary value in Adams’ claims against ASUS damaisA
specificrecommendation fahe form ofan appropriate sanctiorfseven calendar days
thereafter, ASUS maneply.

IT IS FURTHER ORDERED that the motion to strike ExhibitHo Adams’
memorandum is GRANTED IN PART.

IT IS FURTHER ORDERED that the motion to strike Exhibit4and °°is DENIED.

Dy dh

Magistrate JudgBavid Nuffer

March 27, 2009.

158 ASUSTeK'’s Motion to Strike Exhibit E to Plaintiff's Memorandum in Supmdrits Motion for Terminating
Sanctions, docket n659, filed June 30, 2008

159 ASUSTeK'’s Motion to Strike Exhibits A, B, C, D and | and Related ArgusiénPlaintiff's Memoranda in
Support of Its Motion for Terminating Sanctions against ASUSTeKketaw.604, filed August 21, 2008.
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