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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORUTAH, NORTHERN DIVISON

UNITED STATES OF AMERICA, ex rel. MEMORANDUM DECISION AND
KENDALL DYE, ORDER DENYING
MOTION STO COMPEL [217] AND [224]
Plaintiff,
FEEDUNBERSEAL REDACTED
V. Case No. 1:08V-00039CW | This is 4 redacted
ATK LAUNCH SYSTEMS INC., District Judge Clark Waddoups| 5>/ 01 81 01t
Magistrate Judge David Nuffer :
Defendant.

This order determines two motions—dnem theUnited StatesGovernment) andthe
other fromRelatorKendall Dye (Dye}—to compel discovery of aterialswhich they claim
defendant ATK Launch Systems Inc. (ATK) improperly withheld on the basiswiliege.

General Factual Background®

This case involves ATKnanufactured LULR and LUU-19 flares coigured with the
TD102703 igniter that ATK delivered to the United States Air Force from 2000 to*2068.
flares are deployed by aircraft to provide nighttime visible light or neara@afilumination for

covert, battlefield, or search and rescue operafions.

! United States’ Motion to Compel Materials Improperly Withheld on the Béstsidlege (USA Motion 217),
docket no. 217, filed November 17, 20%8g alsdJnited States’ Memorandum in Support of Motion to Compel
Materials Improperly Withheld on the Basis of Privilege (USA Memduam 218), docket no. 218, filed November
17, 2010.

2 Relator's Motion to Compel Production of Document(s) Improperly li¢itth on the Basis of Privilege (Dye
Motion 224), docket no. 224, filed November 18, 203d¥ alsdrelator's Memorandum in Support of
Government's and Relator'sdfions to Compel Materials Improperly Withheld on the Basis of Privilege (D
Memorandum 227), docket no. 227, filed under seal November 18, 2010.

3 The factual background is taken from the parties’ memoranda on these andpreetmns.

% Defendant AK Launch Systems Inc.’s Memorandum in Support of Motion to Compel Disgénsm the United
States of America in Response to Document Request8 4t 2, docket no. 128, filed September 17, 2009.

® United States’ Memorandum in Support of its Motion for Rule 26(c) Prote€ider (USA Memorandum 196),
docket no. 196, filed October 25, 2010.
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Applicablesafetyspecifications requér that the flares be capabieder specified
circumstancef withstanding a 10-foot drop without ignitiﬁgThe flares burn at a temperature in
excess of 4000 degrees Fahrenheit and once ignited cannot be easily extinguished jdenal acc
ignition could be catastrophic, particularly if it occurs in the vicinftgther flares or munition5. In
spite of the specification, the test was not performed in relation to the Governmentiase of
flares from ATK in 2006

In August 2005, the Navy testsome LUU19 flares to a more stringent 40-foot drop height
requirement to determine whether the flares were safe for ebased aircraft. The Navy tests
resulted in multiple unintended ignitioﬁsThus, the Air Force refused to accept additional LUU-19
flares because it had concerns about the capacity of those flares to withdtapfLaATK and the
United States worked together to improve the design of the igniter. ATK did not edhe¢the
delivered flares were noncompliant with the contracts under which they had been sitpplied;
expressly reserved the question of any backw@sking contract liability**

In 2005-2006, ATK modified the flare igniter, creating the “2006 Igniter,” and implemented
the Air Force-approved retrofit process to remove the old igniter hhetnUU flares and replace¢he
igniter with the 2006 Igniter. In 2006, ATK employed that retrofit process to remove the igniters
from more than 5,000 LUU flares in ATK’s inventory awaiting delivery, replace theéim2006

Igniters,and deliver them to the Air Force. The Air Force accepted the LUU flares delwethed

® USA Memorandum 218 at 2; Relator's Memorandum in Support of United Staipsstfion to ATK’s Motion to
Compel the Production of Flares for Destructive Testirg)(@ye Memorandum 205), docket no. 205, filed under
seal November 2, 2010.

1.
81d. at 4.
o Id. at 2; USA Memorandum 196 at 1.

10 befendant ATK Launch Systems Inc.’s Opposition to United Statesi'od for Rule 26(c) Protective Order and
Memorandum in Support of Credéotion to Compel Production of Rule 30(b)(6) Witness (ATK Memorandum
212) at 3, docket no. 212, filed November 9, 2010.

1 ATK Memorandum 212 at 3.



this retrofit. That still left the Governmentith an inventory of more than 70,000 disputed flares that
had already been delivered to the Government from 2000 to’200ich of hat inventory still
exists today, although the Government has since used nearly 1,000 of the disputéﬁ flares.

In February 2007, the Air Force solicited a proposal from ATK to retrofit the disputed flar
through a formal solicitation knowrs @ “Statement of Objective$* On or around March 30, 2007,
ATK provided the Government with a proposal to repair the defective flares (the 2007t Retrof
Proposal). Under the 2007 Retrofit Proposal, ATK would charge the Government approximately
$186 per flare to repair 50,000 LUU flar€s ATK says this price was a fraction of the original cost
of the flares'® The Government says it has not responded to this proBoBé’lK says the Air
Force silently rejected this propoéﬁl.‘l’ he United States says s$His flatly Wrong."19

On or around August 20, 2008, ATK provided the Government with a second proposal (the
2008 Retrofit Proposal). Under this second proposal, ATK would charge the Government
approximately $92 per flare to repair 50,000 fléeRy thistime, ATK was aware of this litigation
and therefore made it clear that the retrofit proposal was a freestanding@ahiwifer that was not
conditioned upon settling or compromising any claims in this litigat@n.March 5, 2009, the
president of ATKSpace Systems sent a letter to General Donald Hoffman, United States Air Force,

requesting that the Government respond to the 2008 Retrofit Proposal. On April 7, 2009, Brigadier

214,

131d. at 34, citing March 5, 2009 Letter, attached to ATK Memorandum 212 abiEhi
14 ATK Memorandum 212 at 4.
15 UsA Memorandum 196 at2.
16 ATK Memorandum 212 at 4.
17 usA Memorandum 196 at2.
18 ATK Memorandum 212 at 4.

19 United States’ Reply in Support of Its Motion for Rule 26(c) Protective iGxid2, docket no. 231, &d
November 24, 2010.

20 USA Memorandum 196 at 2.



General Dwight Creasy, who is a lawyer and the United States Air ForcadVi@ammand Staff
Judge Advocate, responded to ATK'’s letter and explainedollowing:
[T]he Air Force is not inclined to negotiate a retrofit modification with ATK while
the False Claims Act (‘FCA’) matter is pending. Rather, we belieigein the lest
interests of the Government and ATK to consider a global settlementsbbierethe
FCA matter, and that addresses the need to retrofit the LUU ffares.
ATK says the Air Force did not accept, nor even attempt to negotiate, the 2008 RedpufiiF
Factual Background toDiscovery Dispute
The current dispute revolves around certain documents that ATK withheld from discovery on
the basis of privilegé® The Government and Relator now ask this Court to compel discovery of
these documents, claimitigat neither the attornesfient privilege nor work product doctrine
protects thematerials from discov@r"ySpecifically, he Government requests three sets of
PowerPoint presentations and the results of a 2007 droqn‘tdasztigniter25 The Relator regests a
copy of an email sent by ATK’s then in-house Counsel which ATK inadvertently produced during
initial discovery?®
Background to the Government’s Request
In response to the Navy’s August 2005 test of the LUU flares, ATK conditsiagn
investigationn November2005 which in part,led to the development of the 2006 Igndéscussed

above?’ Also in November 2005ATK contracts manager Paul Weckeoduced a PowerPoias

part of a contracts inquiry that was parallel to, but separate from, ATKSs &tifineer

21 Id., citing April 7, 2009 Letter, attached to USA Memorandum 196 as Exhibit C.
22 ATK memorandum 212 at 4.

23 USA Motion 217 at 2; Dye Motion 224 at 2.

24 USA Motion 217 at 2; Dye Motion 224 at 2.

%5 USA Motion 217 at 2.

26 Dye Motion 224 at 2.



investigation” Wecker's PowerPoint later became part of a presentation to ATK’s senior
managemen?ts.3 While ATK’s in-house counsel did not participate in the creation of Wecker’'s
PowerPoint® ATK claimsthe purpose of the PowerPoimés to “identify topics” on which to seek
legal advice®® When ATK turned over Wecker's PowerPdiminitial discovery ATK redacted
three sides thaidentifiedlegal topics® The redacted slideseferred to here as the/ecker
Slides” are designated as Docum&A&49 on ATK's privilege Iog?f3

According to ATK, Mr. Davidson, the employee in charg¢hef parallel contract and
engineer investigationten createtwo additionalPowerPoint presentatiotisat also contained
privileged informatior®® The first addional presentatioyreferred to as the “Davidson Slides,” was
created November 14, 2005 with the purpose of bring@mgor management up to speed on the legal
topics for which ATK would seek advideom its then irhouse counsel, Mr. Beif The Davidsa
Slides evidently incorporated the Wecker Slides, WAIEK againredacted and identifieas
Documents 50-65 oits privilege log3® Mr. Bell received a copy of the Davidson Slides around

November 14" ard evidently became involved in the discussion o$¢éheresentatiorfsr the first

27T USA Memorandum 218 at 2; Defendant ATK Launch Systems Inc.’s Consalitlémorandum in Opposition
to United States’ and Relator’s Motions to Compel Materials Withheld on the 8&Brivilege at 3 (ATK
Memorandim 238), docket no. 238, filed under seal December 6, 2010.

28 ATK Memorandum 238 at-8; see alsdJSA Memorandum 218 at 3.
29 ATK Memorandum 238 at 5.
3014.at4, 5

314, at 4; United States’ Reply in Support of its Motion to Compel Documents Impydf@tiheld on the Basis
of Privilege at 2 (USA Memorandum 250), docket no. 250, filed under seal Dec2&a910.

32 ATK Memorandum 238 at 4; USA Memorandum 250 at 1.
33 ATK Memorandum 238 at 4; USA Memorandum 250 at 1.
34 ATK Memorandum 23&t4, 6; USA Memorandum 250 at 2.
35 ATK Memorandum 238 at 5; USA Memorandum 250 at 2, 6.
36 ATK Memorandum 238 at 5. USA Memorandum 250 at 2.
37 ATK Memorandum 238 at 5.



time.3® Mr. Davidson therreated @econd additional PowerPoint presentatmra meetingon
November 28, 2005 that included Mr. Bell and senior managethevit. Davidson used the
presentation to raise and discuss Iegalés‘.‘o ATK asserts thatte November 28 presentation,
identified as Documents 678 and 80-83 on ATK’s privilege log, was not a version of the Wecker or
Davidson Slide$?

Two years later, on November 12, 2007, ATK conducted additional “drop tests” tharéhe
igniter.42 ATK claimsthe information pertaining to these tests is privileged becthestestsvere
conducted at the direction of outside counsel for the sole purpose of preparing for lifigafteese
materials are identified as Documents 244 288290 on ATK’s privilege Io@‘f1

The Government’s Requests

The Government now gelests access to the Wecker SlidlesDavidson Slides, the
November 28 presentation, and the 20@pdestmaterials The Government argues that the
Wecker and Davidson ilesare not protected under the attorrodignt privilege orwork product
doctrine? although ATK now concedes that the work product doctrine does not apply because the
slides were not prepared at counsel’s directfoithe Government contenttsat ATK created these
presentations for a business purpose and without counsel’s knowledge or partiéipatiewise,

the Governmentlaimsthatthe November 28 Presentatiomist protected under either privilege

38 See idat 6;see alsdye Memorandum 227 at 6.

39 ATK Memorandum 238 at &ee alsdJSA Memorandum 250 at 7.
g,

A Id.; USA Memorandum 250 at 6, 7.

42 ATK Memorandum 238 at 8; USA Memorandum 218 at 4.
3 ATK Memorandum 238 at 8; USA Memorandum 218 at 4.
4 ATK Memorandum 238 at 8.

45 UsSA Memorandum 250 at 3,

46 ATK Memorandum 238 at 9 n.33.



becauset was nothing more an update on the 2[1‘1ﬂf£estigation‘.18 Finally, the Government
contends that the 2007 drop test materials arpnokeged because they represent “classic examples
of underlying facts that are not protecté&.”l’he Government also says it hasudstantial need for
the droptest materialswhich it cannot obtain separately without undue hard®hip.
Background to Relator’s Requestfor an Email

When ATK'’s then in-house counsel, Mr. Bell, reviewed the PowerPoint preserdation
November 14, 2008He Davidson Slidgshe believd they contained privileged information and
emailed(Bell Email)certain ATK employees on November 16, 2005 with instructions for handling
the privileged slided® According to ATK, these instructions were “propEgal adviceand
therefore privileged? ATK inadvertently produced this email to the Government during initial
discovery.53 The Government notified ATK about the disclosure, and ATK asserted that the email is
privileged>*

The Rdator disagrees with ATK’sharacterizatiownf the Bell Emailas prvileged legal

aovice" |
I ¥ I
e

47 USA Memaandum 250 3.

B1d. ate.

9 UsSA Memorandum 218 at 101.

*01d. at 1213.

®L ATK Memorandum 238 at 5; Dye Memorandum 227 at 3.
2 ATK Memorandum 238 at-5.

>3 Dye Memorandum 227 at 3.

>*1d. at 4.

*°|d. at 8.

%6 4.

57 d.



1
DISCUSSION

Theattorneyelient privilege protects a client's communication of information to his
attorney for the purpose of receiving “sound and informed” legal adViBath parties here rely
onAdams v. Gateway, Irféfor thefollowing definition of the scope of tharivilege

(1) Whete legal advice of any kind is sought (2) from a professional legal adviser in his

capacity as such, (3) the communications relating to that purpose, (4) madedaremnf

(5) by the client, (6) are at his instance permanently proté¢ydtbm disclosure by

himself or by the legal adviser, (8) except the prasadie waived®*

This standard protects “communications to and from attorneys in furtherancaiofrapt
advice”and also protects “opinions, advice, and direct communications to facilitate opinions and
advice.”®® The privilege does not, however, protect “underlying or independent ficthe
party asserting the privilege has the burden of establishégt applies*

The work producprivilege, asdescribedn Hickman v. TayloP® protects the following:

(1) documents and tangible things prepared in anticipation of litigation ordbr(®) by

or for another party or his representative, (3) unless the party seeking distavethow

both a substantial need for the materials, and that he is unable, without undue hardship, to
obtain the substantial equivalent of the materials by other nfeans.

*81d. at 9, 11.

>9 Upjohn Co. v. United Stated49 U.S. 383, 390 (1981).

®0No. 2:02CV-106, 2003 WL 23787856 (D. Utah Dec. 30, 2003).

®11d. at*5 (citing 8 John Henry Wigmor&yvidence 8 2292 (McNaughton rev. 1961)).
%214, at *8.

%34,

®n re Grand Jury Subpoenas (Roe and DA€} F.3d 653, 658 (10th Cir. 1998) (citations omitted).
®5329 U.S. 495 (1947).

%6 Adams 2003 WL 23787856, at *5 (citing Fed. R. Civ. P. 26(b)(3)).



Furthermore, work product consists of “[s]ubject matter that relates preparation,
strategy, and appraisal of the strengtid weaknesses of an action, or to the activities of the
attorneys involved, rather than to the underlying evideftélhe party asserting this privilege
has the burden to show that it appfiswith these basic principles in mind, tmagistrate
judgeturns to the issues in this case.

The Wecker and Davidson Slides

ATK agres that the Wecker and Davidson Slides were not prepared at the direction of
counsel, so the work product doctrine does not aPpMr. Bell, as ATK’s then in-house
counsel, evidently did not become involved until receiving a copy of the Davidson Slides on
around November 14, 2008. For purposes of the attorney-client privilege, however parties
disagee about whether the slides are merely a product of ATK’s engineers’ gaiestin
2005/ or whether there in fact existed a parallel project aimed at obtaining legal &dvice.

The attorneyclient privilege“should attach only where extending its protection would
foster more forthright and complete communication between the attorney arnieexbout
the client’s legal dilemm&”® Under this rationale, courts have recognized a need to protect a
“‘communication between nonlegal employees in which an employee discussestiitdniaeek

legal advice about a particular issUé.Thus, the only question here is whether the Wecker and

®"\n re Air Crash Disaster at Sioux Cjtyowa on July 19, 1989133 F.R.D. 515, 519 (N.D. Ill. 1990) (quugi 4
Moore’s Federal Practicq 26.64[1] (1989)).

®8n re Grand Jury Subpoena$44 F.3d at 658.

%9 ATK Memorandum 238 at 9 n.33.

Osee id.see also idat 5.

"1 UsSA Memorandum 250-3.

2 ATK Memorandum 238 at 4.

"3 United States v. Chevron Texaco CoBdl F.Supp.2d 1065, 1070 (N.D. Cal. 2002).

4.



Davidson Slides reflect an intention to seek legal advice. Aftar eameraeview,”® the Court
finds that theslides were in fact created for the purpossesking Mr. Bell's legal advice and
are tlerefore privilegeds attorney client communicatioithey contain preliminary assessment
of legal issues, as well as factual information designed to lay groundevdskll’s advice.
They were prepared very close in time to the November 28 meeting Bélesand senior
management discussed legal issues. They do not appear to have independent fadibi®t ava
elsewheren the record. The Wecker and Davidson slides may have been prepared by non-
lawyers, but they were clearly focused on liability issared contract law.
The November 28 Presentation

The parties’ disagree whether ATK created the November 28 Presentationedgparat
from the Wecker and Davidson Slides and at thection of counsel to facilitatgiscussion of
legal issues, as ATK contenésor whether it is just another version of the Wecker and
Davidson Slides later presented to Mr. Bell, as the Government d<sErsenif the
communication involve counsethere must be “a ‘clear showing’ that the ‘speaker’ made the
communications for the purpose of obtaining or providing legal ad¥fc&The privilege does
not protect an attorney’s business advite Similar to the Wecker and Davidson Slides, then,
the question here concerns whether the November 28 Presentation included legalradssce
prepared to obtain legal advice. A review of the presentation and the context edtitsncr

revealthat the primary purpose of the presentation waaytgroundwork fodiscussion ofegal

S Docket Text Order taking undadvisement 217 Motion to Compel, docket no. 258, filed January 4, Z0hé.
presentation slides were provided for in camera review on December 6, 2&1€x, Michael LLarsen dated
December 6, 2010, docket no. 292, lodged March 9, 2010.

76 ATK Memorandum 238 at 6.
” USA Memorandum 218 at 9.

"8 Chevron 241 F.Supp.2d at 1076.
79 Id

10



issuesincluding contract terms and obligations. Therefore, the November 28 Presentation is
privilegedas attorney client communication
2007 Drop Test

ATK claimsthe work product doctrine appliés protectthe 2007 drop tesfsom
discovery®® Under the work product doctrine, ATK must show that the tespmaterials were
prepared in anticipation of litigatioil. The ultimate question is “whether, in light of the nature
of the document and the factual situation in the particular case, the document gdrefaaid to
have been prepared . . . becaustheprospecif litigation.”®* Courts have recognized that
“studies or tests conducted after a party is aware of potential litigatioare] within the scope
of the work product immunity doctriné® The drop test materials were provided for in camera
review on January 7, 20£1.

Under these standards, the drop test materials are clearly prasatedk productin
fall 2007,ATK’s then-outside counsel, Mr. Christtdirected ATK employees to develop a test
plan for drop tests,” whichccurredon Novemberl2, 2007%° By this time, the Government had
already filed its complaint and served ATK with a subpairzes tecurfl® ATK not onlyfaced
the prospect of litigatiobut was engaged in it. The Government does not dispute this timeline

but rather aserts that the drop tests constitute underlying facts to which the privileg@aloe

80 SeeUSA Memorandum 218 at 10; ATK Memorandum 238 at 13.
81 Martin v. Monfort, Inc, 150F.R.D. 172, 172 (D. Colo. 1993).
814.at 173 (citations and quotations omitted).

84. (citing In re Air Crash Disaster at Detroit metropolitan Airpp30 F.R.D. 641, 644 (E.D. Mich. 1989);
Interstate Production Credit Ass’n v. Fireman’s Fund Ins.,@88 F.R.D. 273 (D. Or. 1989)).

84 Letter, Michael L. Larsen dated January 7, 2011, docket no. 292, lodged a@h0.
85 ATK Memorandum 238 at 8.

86 4.

11



attach®” However, even testghich generate factual datawhen conducted at the direction of
counsel and in preparation for litigatiorare “strongly indicative of the méal impressions,
conclusions, opinions, or legal theories” of Akattorneys”® Thus, the 2007 drop test
materials are protected by the work product doctrine.

The Government also contends that, even if the work product doctrine appkes,
should be required to produce the test informatecausehe Governmenhas a substantial
need for the drop test materials and cannot conduct its own tests without undue Kard@ibkip.
magistrate judgdisagrees. The Government has at its disposal an inventory of around 70,000
disputed flare$® There is no reason the Government cannot perform its own tests. Such testing
would notbean undue hardship.

The Bell Email
Finally, there is an issue as to whether the attedtient privilege protects the Bell

Email. Relator maintains thafir. Bell’s direction to ATK employees concerning the Davidson

Siceswas notegal acvic<
_. The Bell Email was legal advice because in it Mr. Bell advises

ATK employees how to handle privileged materials. As such, the email is prbtscthe

attomeyetient prvieg

87 UsA Memorandum 218 at 11.

8 \/ardon Golf Co. v. BBM@olf, 156F.R.D. 641, 648 (N.D. IIl. 1994).
89 UsA Memorandum 218 at 15.

% ATK Memorandum 212 at 3.

o1 Dye Memorandum 227 at 8.

921d. at 11: ATK Memorandum 238 at 17.

12



Conclusion
The Government and Relator's motidh® compel discovery of materials imperly

withheld on the basis of privilege are DENIED.

DatedMarch 9, 2011.
BY THE COPRT:

-

David Nuffer v
U.S. Magistrate Judge

93 The Bell Email was provided for in camera review on December 6, 2010. IMitbgel L. Larsen dated
December 6, 2010, docket no. 292, lodged March 9, 20h6.presentation slides were provided for in camera
review on January 7, 2011. Letter, Michael L. Larsen dated January 7 de@két no. 292, lodged March 9, 2010.

94 USA Motion 217; Dye Motion 224.
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