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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAHCENTRAL DIVISION

KELVIN DAVIS and SHARON DAVIS,

KTD, JTD, JDDQ MEMORANDUM DECISION AND
ORDER GRANTING DEFENDANTS’
Plaintiffs, MOTION FOR SUMMARY JUDGMENT
V.

Case No0.2:07cv-00148
WENDY GARCIA, LORI HOLMES,
VERONICA KASPRZAK, AMY REED, and Judge Clark Waddoups
CHARLENE SANSONE

Defendants

l. INTRODUCTION

Before the court idie Motion for Summary Judgment (Dkt. No. 169) filed by the only
remaining Defendants in this case, Wendy Garcia, Lori Holmes, Verdagarzak, Amy Reed,
and Charlene Sansone, all current or former employees of the State of Utaditsndf Child
and Family Service§DCFS” or the “Division”).! After careful consideration dhe parties’
positions as argued before the court and as presented in the parties’ writtessisuisithe
court finds that it lacks subject matter jurisdiction over Plaintiffs’ federal claursupnt to the
RookerFeldmandoctrine and overPlaintiffs’ state law claims under the Utah Governmental
Immunity Act. Accordingly, the court grants Defendants’ Motion for Summary Jadgmits

entirety, thus disposing of this case.

! Defendant Dwayne Betournay was dismissed without prejudice froratssit pursuant to the court’s Order
dated June 26, 2009. (Dkt. No. 88.) He was then again named in the Third An@dplaint (as were seven other
individuals and entities that had Imegdismissed from the case on immunity grounds and the State of Utah and the
Division of Child and Family Services, both of which were disndssith prejudice in the court’s June 26, 2009
Order [Dkt. No. 88]) and filed an Answer. However, he was neveedesith the Third Amended Complaint.
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. BACKGROUND

This is an unusual case in which ttiactual matri? relevant for summary judgment
purposestems virtually entirely from state court orders and sworn statemeRisiinyiffs in
those and othaelatedstate court proceedings. Accordingly, the court takes notice of these
statements as preged in Defendants’ Memorandum in Support of their Motion for Summary
Judgment.Def.’'s Mem. Supp. Mot. Summ. J. ivxxiii, 11 1-95 [Dkt. No. 170].)
The First Removal Petition

Plaintiffs Kelvin Davis and Sharon Davis (nee Sharon Noe) have three minor children,
KTD, JTD, and JDDOnN February 23, 2006, before JDD was born, the Juvenile Court of the
Second Judicial District Court of the State of Utah issued g iRakOrder (the “First Prdrial
Order”) following hearings on the State&erified Petitionfor Protective Supervisiofthe “First
StatePetition,” filed on February 8, 20083oncerning the custody of Plaintiffs’ minor children.
Kelvin was represented by counsel at the February 23, 2006 pre-trial hearing eV
appointed counsel to represent her at later proceeddaged on testimony from Defendant
Amy Reid, who wasa DCFS investigator assigned to the case, the Juvenile Court found in the
First PreTrial Orderthat an emergency situation existed as to KTD becauserphysical
injuries and thathecause it was caiatry to her welfare to remain in the hontevould be in her
best interest to be placed in the temporary custody of the Division. (FirstiBr©rder,Ex. 7

to Def!s Mem. Supp. Mot. Summ. J. [Dkt. No. 170].

2SeeCarr v. Castle 337 F.3d 1221, 1227 (10th Cir. 2003) (reinforcing that the “factual matrist ireconsidered
in the light most favorable to the party asserting the injury whetatido of a constitutional right ialleged and a
defense of qualified immunity is raised).

% Case numbers 504495 and 504490.



DCFS and Reid were investigating Kelbavis and Sharon Noe in January and
February 2006becausé&haron had informed her therapist that Kelvin had been abusing KTD,
andher therapist had advised her that she should immediately contact DCFS to repmrséhe a
She filed a complaint with DCFS immediately after leaving the therapist’s offidaruary 26,
2006.Later that dayDefendants Amy Reid andn@rlene Sansonmaet Sharon at her residence
where Sharon intended to take KTD and JTD with her to a shelter. The Defendant DCFS
employees witnessed an altercation in which Kelvin and Sharon yelled at kaah &ont of
the childrerand engaged in a te@f-war with KTD, each pullingon one of the child’arms hard
enough so thaterfeet were off of the grouné.olice officers arrived on the scene to assist.
When pressed, Kelvin argued that he had been granted custody of KTD but could not find the
paperwork while DCFS and law enforcement officers were present. Ultymiedlin and his
mother, who lived in the house with Plaintiffs and who also provided sworn affidavits to the
Juvenile Court describing Sharon’s abusive behavior toward the children, decidecttaridav
stay in a hotel that night so that Sharon, KTD, and JTD could remain in the house without
moving to a shelteat that time (SeePolice Report, attached as Ex. 4 to Dep. Charlene Sansone,
Ex.1 to Pl’'s Opp. Mot. Summ. J. [Dkt. No. 180].) On January 27, 2006, however, Kelvin
returned to the house with the previously issued custody order relating to KTDn Sirenrefore
left the house taking only JTD with her to stay in the Safe Harbor shelter.

On or about the same dd$elvin filed a Verified Petition folChild Protective Ordérin
which he described instances in which Sharon physically abused the children and éxpresse

concern for their safety while in Sharoare.(SeeCPS000534, Ex. 5 to Def.’s Mem. Supp.

* In addition, Plaintiffs Kelvin Davis and Sharon Noe were already knmwDCFS based on Juvenile Court filings
made by Kelvin as early as June 2003 when Kelvingnadiously sought and obtained by default a custody order
for KTD.

® Second Judicial District CourGaseNo. 064700158, attached as Exhibit 5 to Defendants’ Motion for Summary
Judgment (Dkt. No. 170).



Mot. Summ. J. [Dkt. No. 170]S$pecifically, in the Verified Petition, Kelvin swore that Sharon
had “thumpedJTD] several times in the faterhen she was crying in bed, left JTD unattended
in eight inches of bath water, slammed KTD down onto the bed and slapped her in the mouth
severaltimes, pulled KTD by the arm up the stairs violently, frequently yelled arseédar

KTD, and that all of this had been going on for about ten morithks. (

In opposition to Kelvin’s sworn statements in his Verified Petition, Shawname an
Affidavit against Kelvin on February 10, 2006—in the midst of the ongBi€§S investigation
relatedto the State’s Verified Petition for Protective Supervisi@tcusing Kelvin of abuse.

(Aff. Sharon Noean Opp. Prot. Order, Feb. 10, 2006, attached as Ex. 6 to Def.’s Mem. Supp.
Mot. Summ. J. [Dkt. No. 170]In this Affidavit filed with the Juvenile Court, Sharon states that

[o]n or about January 19, 2006, [Kelvin] and | were residing together and we were

watching his grandson. My daughter [KTD] was playing with his grandson when

| heard [Kelvin] yelling at [KTD] and he dragged her upstairs and forced [KTD]

to stand and face wall with her hands in the air while he whipped her with a

hanger. [Kelvin] would not let [KTD] either cry or put her hands down until she

acknowledged that she had done something wrong.
(Id. at 1 5.) Sharon averred that Kelvin again beat KTD with atlwager when she would not
stay in bed on January 25, 2006 and that he told Sharon that she “was too soft on [her] children
and that they needed proper punishmehd.’dt § 7.) On January 26, 2006, Sharon told her
therapist about the beatings and that they had left bruises on KITBt {8.) As mentioned, the
therapist encouraged her to contact the DCFS, which shedlidt {9.)

Two further pretrial hearings were held on the First State Petition on March 9 and 10,
2006 at which both Kelvin and &fon were present and represented by separate cadegkér
party specifically deniethe allegations in the State’s Verified Petition for Protective

Supervision, as amended by interlineation consistent with the Juvenile Court’sdinfifiagt.

Following these hearings, on March 29, 2006, the Juvenile Court entered a Dispositional Orde



placing both children in the custody and guardianship of the Diviss@®Hindings of Fact,
Conclusions of Law & Dispositional Order, March 29, 2006 (“March 29, Zh@&r"), attached
as Ex. 1 to Def.’s Mem. Supp. Mot. Summ. J. [Dkt. No. 170].) In coming to this conclusion, the
Juvenile Court issued Findings of Fact “based on the admissions and deemed admidstons of t
parties”and the evidence profferedid(at 3.) The Juvenile Court included the following
Findings of Fact relating to the January 26, 2006 incident in which Sharoretmede her
children from Kelvin’'s home and bring them to a shelter with her:
In the course of the investigation, the Divisaent to the home of the mother
and Kelvin Davis on or about January 26, 2006. Upon arrival, the mother
indicated to the Division itvould not be a good time for a visit because Kelvin
Davis was already upset becausedmsxovered that the mother was tiyito
leave. Subsequent to the Division’s arrival, thether and Kelvin Davis
screamed at and were verbally abusive toward each other prabence of the
children. At one point, the mother tried to leave and began pulling thefaima
child, [KTD]. Kelvin Davis, who was holding [JTD], grabbed [KTD’s] arm and
pulled in the opposite direction. The mother and Kelvin Davis were pulling on
[KTD] in opposite directions with sufficient force such that [KTD’s] feet were not
on the ground[KTD] was screaming Wile she was being pulled by the mother
and Kelvin Davis. Botlparents continued to scream at each other, in the presence
of the children, even after laanforcement responded to the scene.
(Id. at 1 7.)Sharon admitted these Findings of F&atlvin neither specifically admitted nor
denied the phrase “[KTD’s] feet were not on the ground,” invoking Rule 34(e) of the Utah Rule
of Juvenile Procedure as to that phrasesuant to which the statement is deemed admltiets
Findings of Fact the Juvenile Court also noted Sharon’s report of Kedaing KTD with a
hanger for punishment and found that Kelvin dashit KTD with a hangewhen she has a
toilet training accident(ld. at 1 8.)
In the March 29, 2006 Order, the Juvenile Court also issued the following relevant

Conclusions of Lawboth children, KTD and JTD, were neglected within the meaning of Utah

Code Ann. § 78-3a-103(1); both children were abused within the meaning of Utah Code Ann. §



78-3a103(1)(a)(); and the supported findings of the Division were substantiated by ‘clear and
convincing’ evidence”lfl. at Conclusions of Law | 2, 3, 4, 6). The Juvenile Court held that the
Division’s supported findings of physical abuse and domestic violence related chid abus
aganst both Kelvin and Sharon were substantiated and would remain as substantiated in the
Division’s databaseld. at 1 14.) Also, the children would be allowed to be removed from the
State by the foster parents and/or kinship custodians for out of stetlewi#h the approval of

the Guardian ad Liten{ld. at 1 18.)

In his own sworn Answer to Sharon’s Request to Return Custody and Guardianship of
the Children to Mother, which he submitted on June 29, 2006, Kelade further sworn
accusations againSharon, including that his mother Ona J. Davis “has withessed Sharon Noe
physically snatch, grab, drag, and hit [KTD].” (June 29, 2006 Ansiv§r7, attached as Ex. 3 to
Def.’s Mem. Supp. Mot. Summ. J. [Dkt. No. 170].)

In a July 13, 2006 Review Order, the Juvenile Court reaffirmed prior orders not
inconsistent with this order and found that both children may have certain n@dicadlures
completed while in foster care. (July 13, 2006 Review Order, attached as Ex. 104dveet.
Supp. Mot. Summ. J. [Dkt. No. 170].) Then, in a September 18, 2006 Permanencyafieder,
hearing at which both Kelvin and Sharon were present and represented by counsel, thee Juvenil
Court found that the Division had made reasonable efforts to provide reunificationservice
(September 18, 2006 Permanency Hearing Findings and Order, at 1 4-5 & 12, att&ohed as
11 to Def.’'s Mem. Supp. Mot. Summ. J. [Dkt. No. 170].) In the September 18, 2006 Order, the
Juvenile Court terminated reunification services for Kelvin aadga the children in full legal

and physical custody and guardianship of Sharon with protective supervision seawices f



newborn JDD, ordering also that Kelvin’s parent time with the children would be asizedhor
and supervised by the Divisiond(at 1f 2, 4-5 & 8.)
The Second Removal Petition

The State of Utah filed another Verified Petition on or about May 10, 2006 (the “Second
State Petition”) relating to the newborn child JDD. Kelvin and Sharon both appeard&ahat &
2006 pretrial hearing at with both were represented by counsel. The Juvenile Court issued
Findings of Fact, Conclusions of Law & Dispositional Order on June 29, 2006 (the “June 29,
2006 Dispositional Order”), which Sharon admitted in its entirety and Kelvin admiitiedne
exception of allegations of his paternity. (June 29, 2006 Dispositional Order at 2, attached as Ex
13 to Def.’'s Mem. Supp. Mot. Summ. J. [Dkt. No. 170].) The Juvenile Court entered the
following Findings of Fact by clear and convincing evidence:

7. There is an ongoing child welfare case before this Court involvinchittren,

[KTD] and [JTD], under Case Numbers 504495 and 504490. On Mar2006,

the Court found by clear and convincing evidence that the chilf@m)] and

[JTD], were abused and neglectadldren. The Court found that litad original

exclusive jurisdiction over the children, [KTD] and [JTD], pursuant/tah Code

Ann. § 78-3at04(c).

8. The Child, [JDD], is at risk of being neglected because another mirbe in
same family is a neglectexthild.

(Id. Findings of Fact {1-8.) The Juvenile Court found that JDD was a neglected child within the
meaning of Utah Code Ann. § 78-383(1)(s)(i)(E) (Id. Conclusions of Law { 2.) JDD was to
remain in Sharon’s custody under the protective supervision of the Gduat {1 23.) The
Division was ordered to provide protective supervision services to JDD and thg féonit 9
4.)

The June 29, 2006 Dispositional Order further provided that “[t|he services offered and

[sic] by the Division of Chdl and Family Services under the treatment plan as directed by the



Court under this Court Order constitute reasonable efforts on the part of the Divisiathin . w
the meaning of Utah Code Ann. 8§ 78-3kt(2)(c)(ii)”, and that “the parties have been provided
notice of their rights and responsibilities should they wish to challengapgealable order in
this child welfare case, pursuan Utah Code Ann. § 78-3a-90dd. Order 118-9).

Plaintiffs did not at aptime challenge or appeal this or previous Orders of the Juvenile
Court in the various domestic violence and custedgted matters concerning these parties.

In a November 22, 2006 Piletal Order issued in relation to the State’s November 3,
2006 Motion for Order to Show Cause against Kelvin, the Juvenile Court found that
“[c]ontinuation in the home would be contrary to the welfare of the children.” (NoveR2her
2006 Pre-Trial Order on Motion to Show Cause, attached as Ex. 14 to Def.’s Mem. Supp. Mot.
Summ. J. [Dkt. No. 170] After a hearing on the Order to Show Cause, the Juvenile Court issued
Amended Findings of Fact, Conclusions of Law and Order to Show Qautsgy that Plaintiffs
had been married and were now living together after the mar(Mgech 15, 2007 Amended
Findings of Fact, Conclusions of Law and Order to Show Cause 2, attached as E3efl& to
Mem. Supp. Mot. Summ. J. [Dkt. No. 170].) The March 15, 2007 Order discussed a sound
recording of an October 17, 2006 incident entered as evidence during the hearing onahe Mot
for Order to Show Cause, observing that “[a]ll three children were presémat wehicle when
the recording was madeh Sharon’s cellular phondd( at 3, 916-7.) In its Findings of Fact, the
Juvenile Court found that the recording depicted Kelvin yelling at and cuttingnafb®
between 24 and 36 timesd(at 4, Findings of Fact { 1.) The Court noted that “it appeared that a
child was crying during father’s loud and repeated statements and theésegbpe cause fear or
concern to the child or children.d{ at 4, Findings of Fact  7.) On this basis, the Juvenile Court

found that “[t]he facts found by the Court fit within the definition of abuse under the Jeivenil



Court Act, and as defined by Utah’s appellate courts,” that Kelvin had intentiamallyillfully
violated its previous Order enjoining him from acts of domestic violence, and that he was
therefore in contempt of courtd( at 7, Conclusions of Law {1 1-4.)

The Third Removal Petition

On or about November 7, 2006, the State of Utah filed another Verified Petition for
Custody (the “Third Removal Petition”) as to all three children. Kelvin and Shagmnpresent
and represented by separate counsel at-&riptdvearing on November 22, 2006. In the Juvenile
Court’s PreTrial Order dated November 22, 20@8ating to the Third Removal Petition, the
Juvenile Court found that “[tlhere has been no denial of due process in the State’sfoequest
temporary custody. The parties are now married and have been living togetadN®hecnber
1, 2006. It is unsafe for the children to remain with the parefRsgTrial Order dated Nov. 22,
2006, at 4 § 17, attached as Ex. to Def.’s Mem. Supp. Mot. Summ. J. [Dkt. No.Th&0].)

Juvenile Court further ordered that “[t]he parents shall not do anything to frighédsrim the
children pursuant to the removal. The parents shall not notify anyone regarding dation w
may lead to children being secreted or removed by anyddedt© I 17.)The Juvenile Court
ordered that the children be placed in temporary custody of the Division and firadratirders
not inconsistent with this Order were to remain in effeck. t5 71 911.)

Kelvin and Sharon were represented by separate counsel at the trial on dnieerhaval
Petition on December 13, 2006. The Juvenile Court found by clear and convincing evidence that
the parents were involved in a domestic violence incident on October 17, 2006. (May 21, 2007
Findings of Fact, Conclusions of Law and Disposition Order 8, Findings of Fact §chealttas
Ex. 17 to Def.’s Mem. Supp. Mot. Summ. J. [Dkt. No. 170].) The Juvenile Court also found that

“[t]he mother’s counsel filed a Court Report on her behalf outlining her progress that wias due



part, to separating from the influence of the father. Custody was restohednother on
September 18, 2006, in part, because of the mother’s progress and protection of the children by
distancing her family from the fatiigid. at 1 3; “[t] he mother has started to recant the original
allegations that led to Division amdburt involvement. The mother has expressed frustration at
being unable to better her financstiuation to her satisfactionid, at  §; “[t] he mother’s
therapist feels that she is emotionally and intellectually absent dhergpy sessions, and that
she is most certainly not internalizing the things thatdiscussed, ontegrating any of the
changes she needs to make to remain herself and keep her childréidsat&’9) and t] he
parents are likely to repeat the same patterns of behavior and attitude thetvieyngaged in
during the past. Sp#ically, the mother is likely to make allegations againstfétieer and leave
him again, only to recant her allegations and reconnect with him. The fatheiZze@@uenia is
expected to be exacerbated by strésl. at I 23.

In its Conclusions of Law, the Juvenile Court found thatchildren were neglected by

both parents within the meaning of Utah Code Ann. § 78-3a-103, had been abused by Kelvin,
could not safely remain in the home, and should be placed in the custody and guardianship of the
Division for appropriate placementd(at 13, Conclusions of Lawfff25.) The Court found “by
clear and convincing evidence” that the services offered bpithsion constituted “reasonable
efforts on the part of the Division” within the meaning of Utah Code Ann. § 78-3ad81%1.7%)
The Court ordered thafi]'n light of their tender ages and length of time in custtidy,
permanency goal for the children shall be adoption, with a concurrent goal @neeroustaly
and guardianship.”If. Order 1 9)

Kelvin then began making filings in the Juvenile Court alleging that the actions taken

against him throughout this process were racially motivated based on an attergptdatsenim

10



from Sharon and the childrers€eExs. 18-20 attached to Def.’s Mem. Supp. Mot. Summ. J.
[Dkt. No. 170].) As an African American, Kelvin alleged, he has never been treatgdifai
Judge Wilkins court room, DCFS office, and the Attorney General’s offiSeptember 28,
2007 Memorandum of Opposition to Motion to Appoint Counsel for Kelvin Dféisattached
asEx. 21 to Def.’s Mem. Supp. Mot. Summ. J. [Dkt. No. 170].) Kelvin alleged {tjattise my
disability in an unprofessional way violatey civil rights’ and that “m]y civil rights and civil
liberties have been violated in these cquadcedures (Id. at 1 7, 13.)

Nevertheless, on February 15, 2008 following Judge Nelson’s recusal of the entire
Second District as a result of Kelvin's allegatiossgExs. 2224, attackd to Def.’s Mem. Supp.
Mot. Summ. J. [Dkt. No. 170]), Judge James R. Michie of the Third District Court iheat
City, where the matter had been transferred, ordered[thatriporary custody and guardianship
of K[TD], J[TD], and J[DD] is continued with the Division of Child and Fan8grvices.”
(February 25, 2008 PreTrial Order, attached as Ex. 25 to Def.’s Mem. Supp. Mot. S{bkh. J.
No. 170].) Judge Michie later set a goal of “reunification and a concurrent goali\itiualized
Permanency” anduthorized a trial home placement subject to the approval of the Guardian ad
Litem (May 19,2008 Dismsitional Order, attached as.E26 to Def.’s Mem. Supp. Mot. Summ.
J. [Dkt. No. 170]); eventually, Judge Michie found that the Divisionrhade reasonéb efforts
to finalize the permanency goal to return the children home and ordered custody and
guardianship returned to tiRaintiffs. (September 8, 2008 Review Order, attached as Ex. 27 to
Def.’s Mem. Supp. Mot. Summ. J. [Dkt. No. 170]

Once gain, neither Plaintiff ever appealed any of the multitude of Orders issubd by t
Juvenile Court in thenyriad proceedings outlined above. However, Sharon made further sworn

statements relating to domestic violence and abuse perpetrated by Kelvin thhéivZ0de

11



proceeding. $eeExs. 28-29, attached to Def.’s Mem. Supp. Mot. Summ. J. [Dkt. No. 170].)
Plaintiffs commenced this case on November 1, 2007 but did not file a written Noticaraf Cl
as required by law until on or about July 23, 2009, the tiatas received by the Utah Attorney
General’s Office(Seeluly 22, 2009 Lettere “Notice ofClaim’, attached as Exh. 30 Def.’s
Mem. Supp. Mot. Summ. J. [Dkt. No. 170].) Also, in addition to making claims for negligence,
negligent supervision, negligent hiring, negligent and intentional emotionassisanavillful
misconduct, Plaintiffs alleged physical and sexual abuse suffered by therhiie in the
temporary custody of DCFS and foster care in their Complaint. However, to #isidat
criminal charges have ever been filed related to any abuse allegationsmdhehildren while
in the temporary custody of DCFS and placed in foster caeeDef.’'s Mem. Supp. Mot.
Summ. J. xxiii 98 [Dkt. No. 170].)
1. DISCUSSION

A. Summary Judgment Standard

Rule 56(a) requires the court to grant summary judgment “if the movant showrsetteat
IS no genuine dispute as to any material fact and the movant is entitled to judganematéer of
law.” Fed. R. Civ. Pro. 56(a) (2012)h@*long prevailingstandard for summary judgment—
firmly established in Supreme Court precedeh&s-been that theoving party must first
establish the absence of a genuine issue of material fact on the claims otsbesrerwhich it
is moving for summary judgmehtWilcox v. Career Sted_LC, No.: 08e€v-00998-CW, 2013
U.S. Dist. LEXIS 33427at *27 (D. Utah Mar. 6, 2013) (quotin$éannady v. City of Kioweb90
F.3d 1161, 1168-1169 (10th Cir. 2010)

If “a properly supported motion for summary judgmisnhade, the advergarty ‘must

set forth specific facts showing that tbés a genuine issue for trial Anderson v. Liberty

12



Lobby, Inc, 477 U.S. 242, 248 (1986) (quoting the preendmentersion of Rule 56(¢)° In
opposing summary judgment, therefore, Plaintiffs must provide “significant proleaitkence
tending to support the complain&irst Nat'l Bank of Ariz. v. Cities Serv. C&91 U.S. 253, 289
(1968)(“What Rule [56does make clear is that a party cannot rest on the allegations contained
in his complaint iropposition to a properly supported summary judgment motion made against
him.”); Nahno-Lopez v. Houseg625 F.3d 1279, 1283 (10th Cir. 2010) (“in response to a
properly supported motion for summary judgment, a non-movant must produce sufficient
evidence foa reasonable trier of fact to find in its favor at trial on the claimiefense under
consideration). But “the movant need not negate the non-movant’s claim, but need only point to
an absence of evidence to support the mowant’s claim.”Wilcox 2013 U.S. Dist. LEXIS
33427, at *14 (quotinglannady 590 F.3d at 11§9internal alterations omittedJhe court must
then determine, as a threshold matteéther there is the need for a tralhether, in other
words, there are any genuine factual issues that properly can be resolvby afiinder of fact
because they may reasonably bekexd in favor of either party Anderson477 U.S. at 250.

The court must examine the factual recardthe light most favorable to the party
opposing summary judgmenkannady 590 F.3d at 1168 (quotirgelhomme v. Widnalll27
F.3d 1214, 1216 (10th Cir. 1997)). Somewhat unusually, in this case, the “factual raases’
almost entirely from state court orders and Plaintiffs’ own sworn statemeottseirstate cout
proceedingsCf. Carr, 337 F.3cat 1227. As a result, and particularly relevant for the application
of theRookerFeldmandoctrine to this case, Plaintiffs are not able to raisgemtiinessue of
materialfact,” Anderson477 U.S. at 248&mphasis in originalwithout admitting they were

being untruthful in previous sworn statements. The court will not indulge such an inconsistenc

6 SeeWilcox 2013 U.S. Dist. LEXIS 33427, at *34 & n.5 for a discussion of the 2010 amendments to Rule 56.
13



nor need it do so where, as here, Plaintiffs’ claims are entirely barred tayiop®f law in the
absence of genuine factual dispute.
B. Plaintiffs’ Federal Claims and the Rooker+eldmanDoctrine

Plaintiffs have alleged violations of their rights under both the Fourth and Fourteenth
Amendments to the Constitution. In addition to their arguments groundedRotkerFeldman
doctrine, Defendants move for summary judgment on Plaintiffs’ federal cdiwstaliclaims
based on collateral estoppel and qualifrachunity. The court has carefully considered each of
these defenses and finds that Plaintiffs’ claimsildde barred under each, analyzed separately;
however, the court does not provide a detailed analysis of either of theseiatetatenses
because it findthat it lacks jurisdiction over Plaintiffs’ federal claimsderthe Rooker
Feldmandoctrine.

1. The Rooker-Feldman Doctrine

Because th®ookerFeldmandoctrine is jurisdictional, it merits consideration before and
independent of thees judicataand qualified immunitarguments that are equally
insurmountable for PlaintiffsSee Skinner Bwitzer 131 S. Ct. 1289, 1298 (2011) (observing
that federal district courts lack subject matter jurisdiction over claims fittingdlo&erFeldman
pattern) “The Rooker-Feldmailoctrine prevents the lower federal courts from exercising
jurisdiction over cases brought by state#t losers challenging stateurt judgments rendered
before the district court proceedings commencithhn v. Boatright477 F.3d 1140, 1146 (10th
Cir. 2007)(internal quotation marks omitted).

Plaintiffs allege that Defendants violated their Fourth Amendment rights when
Defendants caused the removal of the children without a warrant and, allegedly, without

probablecause(SeeThird Amended Complaint 1 95-106 [Dkt. No. 108laintiffs further

14



claim thattheir substantive and procedural due process rights under the Fourteenth Amendment
were violated when Defendants reradthe childrerbased omallegedly false ahunverified
statements to the Juvenil®@@t. See idat {1 107121.)Plaintiffs seeknonetary damages for

harm allegedly caused by the removal of the children from their custody.

To countenance either of these claims, the court would effectively need toact in a
appellate capacity with respect to the Juvenile Court’s disposition of the varitiessrbaought
before it by the State of Utah and each of the Plaina=utlined in the undisputable facts
reviewed aboveTheRookerFeldmandoctrine deprives this court of subject matter jurisdiction
in such situations?.J. ex rel. Jensen Wagner 603 F.3d 1182, 1193 (10th Cir. 2010)
(“Generally, theRookerFeldmandoctrineprecludes lower federal courts from effectively
exercising appellate jurisdiction over claiatually decided by a state court and claims
inextricably intertwined with a prior stat®urt judgment.”).

This is a case brought bgtatecourt losers complaining of injuries caused by state-court
judgments rendered before the district court proceedings commenced amg idigitiict court
review and rejection of those judgmts.”Exxon Mobil Corp. v. Saudi Basic Indus. Cof4
U.S. 280, 284 (2005). As such, it constitutes the tystoétion that th&®ookerFeldman
doctrine is meant to addre$s. The “doctrine” arose when “parties defeated in state court turned
to a Federal District Court for relief asking the federal court to declare the state court’s
judgment “null and void.d. (citing Rooker v. Fidelity Trust Cp263 U.S. 413, 414-14 (1923)).
TheRookerCourtrecognized that the remedy for an incorrect statet decision would be to
make a timely appeal of that decision within the state court systdmreafore affirmed the
lower federal court’s dismissal of the case for lack of jurisdiction bedadseal courts exercise

“strictly original” jurisdiction and, as a resullack the requisite appellate authorityd. (citing

15



Rooker 263 U.S. at 416)This principlewas reinforced imistrict of Columbia Court of Appeals
v. Feldman460 U.S. 462 (1983) when the Supreme Court held that the District Court for the
District of Columbia lacked subject matter jurisdiction to review a decision of thecDastr
Columbia Court of Appeals that was “judicial in natlile. at 285-86 (citing-eldman 460 U.S.
at 482). It added that claims raattually decided by a state cohtit “inextricably intertwined”
with a state courdecision were also outside lower federal courts’ jurisdictidn(citing

Feldman 460 U.S. at 486-86). In short, “[@ellate review-the type of judicial action barred

by Rooker-Feldman-consists of a review of the proceedings already conducted bipwes’
tribunal to determine whether it reached its result in accordanceamithBolden v. City of
Topeka, Kansa#141 F.3d 1129, 1143 (10th Cir. 2006).

The Supreme Court has recentlyeraphasized the “arrow ground’ occupied by the
doctrine,” holding that it “is confined to cases of the kind from which the doctrine adasire
name: cases brought by stateurt losers . . . inviting district court review and rejection of [the
state court’s] judgmentsSkinner 131 S. Ct. at 1297 (quotiriEkxon Mobile 544 U.S. at 284).
The Tenth Circuit approaches jurisdictional questions unddRalb&er-Feldmailoctrine “by
asking whether the stat®urt judgmentaused actually and proximately, thejury for which
the federalkourt plaintiff seeksedress paying close attention to tinelief sought in the federal
suit.” Mo’s Express, LLC v. Sopkid41 F.3d 1229, 1237 (10th Cir. 2006) (cithkgnman Eng’'g
v. City of Union 314 F. 3d 468, 476 (10th Cir. 2002) (emphasis in original, internal quotation
marks omitted) The RookerFeldmandoctrine does not deprive the district court of jurisdiction
where only prospective relief is sought—or where no retrospective resiefight that would
“undo” a state court plgment; thus, the doctrine would not ordinarily apply to claims for only

injunctive or declaratory relieflensen603 F.3d at 1193 (citinglo’s Express441 F.3d at
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1238). On the other hand, claims seeking “retrospective relief’ invalidatihgqtaen o
monetary damages as compensation for injury caused actually and proxinatiielcourt
judgmentsseeMo’s Express441 F.3d at 1238, would be barred undeRbekerFeldman
doctrine if “success on the claims would require the district court to reviewegud those
judgments.”Jensen603 F.3d at 1193 (citinglann477 F.3dat 1147 (internal quotation marks
and alterations omitted)Jhe analysis must resist “comminglirgs judicataandRooker
Feldmanprinciples,”"Mo’s Express441 F.3d at 1236, becsri'Rooker-Feldmais not simply
preclusion by another name” and conflating the two “risks turning that limitedrdomto a
uniform federalrule governing the preclusive effect of statirt judgments, contrary to the Full
Faith and Credit ActLancev. Dennig 546 U.S. 459, 466 (200@@mphasis in original)
Moreover, the Supreme Court has also held tRabkerFeldmandoes not apply against
nonparties to the prior judgment in state cduvto’s Express441 F.3d at 1235 (citingance S.
Ct. at 1202). On this basis, Mio’s Expressthe Tenth Circuit reversed the district court’s
invocation ofRookerFeldmanas a jurisdictional bawvhere “[o]nly one of the Plaintiffs, Mo’s
Express, was a party to the decision of the Colorado Supreme Court” in the state court
proceedingld. at 1236 (also holding that the district court erred in appliiogker-Feldmaro
Mo’s Express because it only sought prospective declaratory and injunctefeatier than any
“money damages that would compeestien” id. at 1238, for the injury caused by the state
court decision). Here, the Juvenile Court removal orders and other dispositiorgteethe
minor children who appear in the case captions. The parents Kelvin and Sharon, however, were
also indispitably parties to the action as their pareatad custodyights wereat issueIn
addition, the Tenth Circuit has recognized that “the ‘parties’ to acbate judgment for

RookerFeldmanpurposes include all persodsectly bound by the state-court judgment
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whether or not they appear in the case captiohdt 1235 n.2 (discussing the holding in
Kenman Eng’g314 F.3d at 481) (emphasis in original). Although the Supreme CdLahoe
addressed the issue in reversing a district court’s misappfaaittheKenman Engineering
holding, it “did not repudiate the narrow holdingkdnman Engineeringoncerning parties
directly bound by the state-court judgment—who would seem to fall squarely vhiéhin t
definition of ‘statecourt losers’.”ld. (citing Exxon Mobile 125 S. Ct. at 1521). Kelvin and
Sharon were parties directly bound by the statgr judgment and are therefore “statairt
losers” for purposes of tHeookerFeldmananalysis.

2. Plaintiffs’ Fourth Amendment Claim

Plaintiffs’ first andsecond claims-that Defendants’ violated the Fourth and Fourteenth
Amendments in their handling of the casare-similar to thosbrought by the plaintiffs ife.J.
ex rel. Jensen v. Wagnéi03 F.3d 1182, 1193 (10th Cir. 201).Jensenthe Tenth Circuit
reviewed Judge Stewart’s ruling that tReoker-Feldmaloctrine did not apply to claims
brought by parents alleging constitutional violations when the State of Utah ordaredstody
of their son be transferred to thtat as a rest of the parensrefusalto consent to cancer
treatment for their son. The Juvenile Court had ordered that custody be transfdrec8dtet
for treatment, and after the parenislatedthe Qurt’s order, theyvere arrested and charged
with custodial interference and felony kidnapping. The parents claimed violatitmerof
substantive and procedural due process rights, and of their Fourth Amendment riginééodbe f
unreasonable seizure “based on the alleged malicious prosecution of the J&esedsrisen
603 F.3d at 1192.

The Tenth Circuit reversed Judge Stewart’s decision with respect to the appliodb

RookerFeldmanto the Jensesh Fourth Amendmentlaim based omaliciousprosecution. One
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of the elements of malicious prosecution that the Jensstedo prove was that “no probable
cause supported the Jensens’ original arrest, continued confinement, or prosddutti194.
To make this showing, the Jensens would haeslado “convince a lower federal court that
there was no probable cause for the prosecution of either the juvenile court praceedey
criminal proceedings.ld. But because “those state court proceedings resulted in adverse
judgments for the Jensendije Tenth Circuit held, “a lower federal court would necessarily have
to review and reject those judgments in order for the Jensens to succeed” oautikir F
Amendment claimld. The district courttherefore lacked jurisdiction over that claim undee
RookerFeldmandoctrine.ld.

Plaintiffs’ Fourth Amendment claim in this case is no different. Plaintiffs alledeheg
Fourth Amendment rights were violated when their children were removed franhdinee
without a warrant andllegedlywithout probableause(SeeThird Amended Complaint 9 95-
106 [Dkt. No. 105].) As Defendants note, “[t]his is not a case where the removal of threrchil
preceded the state court’s order.” (Def.’s Mem. Supp. Mot. Summ. J. 5 n.3 [Dkt. No. 1iig] (ci
Silvan v. Briggs2009 WL 159429 (10th Cir.).) Rather, “[a]ll of the damages sought by Plaintiffs
spring from the state court orders dealing with the removal and custody of therchi(dt. at
5.) The children were not removed from the home during the Divisiomdogees’ visit on
January 26, 2006. Instead, Kelvin and Sharon worked out a temporary solution under which
Sharon was able to stay in the home that night instead of going to a shelter. The Jimenil
laterordered the removal of the children based on its Findings of Fact and Conclusions of La
as outlined above. As iFensenPlaintiffs here would have to prove that “no probable cause

supported” the removal of the children from the hodesisen603 F.3d at 1194.
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The Tenth Circuit has recognized that “the forced separation of parent framnesah
for a short time, represents a serious impingement upon both the parents’ asdigiitd. Of
course, the child also has obvious and compelling interests in his personal welfaededy,
which are opposed to those of his parents when they pose the threat to tisesafelty.”J.B. v.
Wash. Countyl27 F.3d 919925 (10th Cir. 1997) (internal quotation marks and citations
omitted).Here, as i.B, “[tlhe gravamen of plaintiffscFourth Amendment clan in this case is
the court-ordered seizure of” the childrésh.at 928. And, in that respect, the Tenth Circuit held
thata Juvenile Court removal ordeyowed “the same deference . . . thatwould oweo a
magistrate’s finding of probabicause in issuing a warranid’ at 930.

The theory under which Plaintiffs here are seeking relief on their Fourth Amahdme
claim, therefore, as idensenimplicates the touchstone fBooker-Feldmarmnquiries: the court
would necessarily need to “review and reject” the state court orders resultiregadverse
judgments for Plaintiffs in order to find for Plaintiffeensen603 F.3d at 1194. The children
were removed pursuant to Juvenile Courd&ds which, in turn, are owed the same deference as
to probable cause as a magistrate judge’s issuance of a warBgrt27 F.3d at 93®laintiffs
are seeking “retrospective relief” that would “undo” the state court judgmsutdessfulMo’s
Express441 F.3d at 1238. The Juvenile Court’'s removae® “caused actually and
proximately, thanjury for which the federatourt plaintiff seeksedress on their Fourth
Amendment claimld. at 1237(emphasis in originalPlaintiffs did not appeal the numerous
Juvenile Court Orders relating to their parental and custody rights, though thdthawalbeen
the appropriate avenue for relief. This court, by contrast, “lack[s] the itecapgpellate
authority” to “review and reject,Exxon Mobi) 544 U.S. at 284 (citinBooker 263 U.S. at 416),

or in any way “undo” the Juvenile Court’s decisioM®’'s Express441 F.3d at 1238. The court
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therefore does not have jurisdiction over Plaintiffs’ Fourth Amendment claim undeotker-
Feldmandoctrine.

3. Plaintiffs’ Fourteenth Amendment Claim

Whereas the Tenth Circuit reversed Judge Stewart’s decision rejecting ticatappbf
theRookerFeldmandoctrine to thelenserplaintiffs’ Fourth Amendment claim, the Tenth
Circuit affirmed Judge Stewart’s ruling with respect to the Jesissrbstantive and procedural
due process claimsder the Fourteenth Amendmedgnsen603 F.3d 1194. In other words, the
Tenth Circuit agreed with Judge Stewart thatRloekerFeldmandoctrine did not apply to
prevent the District Court from exercising jurisdiction over those claims.Wédssecause ¢h
Jenseds Fourteenth Amendment claims were based on “misrepresentations allegedlyynad
the defendants during the juvenile courtqaedings” and “alleged failure to conduct an
independent investigation” of the minor’s case “before filing the verifietig@®tifor removal.
Id. Although theRookerFeldmandoctrine precludes jurisdiction not only for “claims actually
decided by a staturt” but also for tlaims inextricably intertwined with a prior stateurt
judgment’” Mo’s Express441 F.3d at 1233, the Jensens’ claims for misrepresentation and
failure to investigate as the basis ofitlt@urteenth Amendment claimghough “closely
connected” to thedverse state court proceedingaere “sufficiently extricable from any state
court judgment foRooker-Feldmamurposes.Jensen603 at 1194. Moreovethe JenserCourt
held,“the Jenserisubstantive and procedural due process claims would be identical even if
there were no stateourt orders adverse to the Jensens. Therefore, these claims do not allege
injuries caused by statmurt judgments . . . Id. (citation and internal quotationarks

omitted).
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Here,it is true thatPlaintiffs’ substantive and procedural due process claims under the
Fourteenth Amendmewtosely resemble the Jenséanlaims. To summarize, Plaintiftdaim
that their constitutional right to familial integrity wagerfered with by Defendants’ removal of
their children without permission aatlegedlywithout cause, andjllegedly by several pre
judgment activities includin@efendants’ allegethilure to give Plaintiffiotice of the status of
actions being taken against thddefendants’ allegedx partecommunications with the
Juvenile Court, Defendantallegedly false and unverified accusations made to the state juvenile
court, and otheallegedlymisleading and coercive actions engaged in by Defendauitshe
court finds that Plaintiffs have tried too hard to shoehorn their case into the faetsefin
order to overcome theookerFeldmanobstacle to this coustexercise ofurisdiction. The
“factual matrix” relevant to Defendants’ Motion for Summary Judgment stemsaéntrely
from state court orders and Plaintiffs’ own sworn statements in other cousednogs Cf.
Carr, 337 F.3cat 1227 Despite attempts to generate a gendispute of material fact in their
Opposition, Plaintiffs have failed to provide sufficient evidence that would in angalbinto
question the factual record and conclusions of law established by the Juvenilé Court.

This situation, therefore, is distinguishabiem Jensenand theRookerFeldman

doctrine removes the Fourteenth Amendment claim from the court’s jurisdictvoslla

"The court agrees here with Defendants’ evaluation that Plaintiffs’ pisexmgenerate a genuine dispute of
material fact rely on often blatant mischaracterizations of the record. &mpé Plaintiffs incredibly argue that
there was no evidence of abuse to justify the removal orders, “despite @hdrielvin Davis’ prior
representations that abuse was in fact occurring in the home on a routine(Basgily 3 [Dkt. No. 190].) Sharon
swore incourt filings that Kelvin's practice was to beat KTD with a hanger aspdiise for misbehavior and as
punishment for potty training accidents. Kelvin swore in other cdimg$ that Sharon was unstable and prone to
abuse the children through violermed neglect. Though it is true that some of these filings were in panaigel i
parental custody proceedings (and not directly part of the State's repmogakdings against the parentsefl.’s
Opp. Mot. Summ. J. xxixxxiv [Dkt. No. 180]), the Juvenile Court made similar findings, inclgdeng, as to the
beatings with the hangesgeMarch 29, 2006 OrdeFindings of Fact 1 &ttached as Ex. 1 to Def.’'s Mem. $up
Mot. Summ. J. [Dkt. No. 179]Moreover, this court treats Plaintiffs’ various statements containeabirn
documents in the contemporaneous, parallel custody proceedings betevparetits as unassailable evidence for
purposes of the factual matrix relevant to this Motion for Sumiadgment. To find otherwise would be to
entertain a farce intended by Plaintiffs to overcome their own sworn stageimg@nevious court proceedings.
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Jenserthe evidence of facts supportitige allegations of misrepresentation and failure to
investigate was apparengyfficient to establish that these claims, though closely connected to
the adverse state court proceeding, were nevertheless “extricable from aiepstbpiedgment
for RookerFeldmanpurposes” and, in fact, would have been “identical evérere were no
statecourt orders adverse to” the plaintiffs in that cdemsen603 F.3d at 1194. That cannot be
the case here where Plaintiffs have not provided any evidence that would geatens
dispute of material fact as to the essentially sjpdtiable facts arising from their own sworn
court statements and the Findings of Fact and Conclusions of Law in the Juvenilee@owdl
Orders at issue here. One such Juvenile Court finding (among many), for exaaspthat
“[t]here has been no deniaf due process in the State’s request for temporary custody.” (Pre-
Trial Order dated Nov. 22, 2006, at 4 § 17, attached as Ex. to Def.’s Mem. Supp. Mot. Summ. J.
[Dkt. No. 170].)In light of the complete absence of any credible evidence of such
misrepresetation or failure to investigate such as through interviewing Kelvin (the tateatly
contrary to deposition excerpts provided by Plaintiffs in their Opposition), theréfereourt
finds no basis on which tRienserholding would control the Fourteenth Amendment analysis in
this case. Plaintiffs’ Fourteenth Amendment claims are indistinguishable foz@ thctually
decided by [the] state court” or, at the very least, sxextricably intertwined wittithe] prior
statecourt judgmeris].” Mo’s Express 441 F.3d at 1233. As such, this court lacks jurisdiction
to consider them under tiRookerFeldmandoctrine.
C. Plaintiffs’ State Law Claims and the Utah Governmental Immunity Act

Each of Plaintiffs’ state law claims are arguably at least “inextryaabértwined with
[the] prior statecourt judgment[s],” which would deprive this court of jurisdiction over them

under theRooker-Feldmamloctrine.See Mo’s Expres441 F.3d at 1233. The court need not,
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however, entertain the complex analysis behindRibekerFeldmandoctrine as applied to the
state law claims because it finds that it lacks jurisdiatiegr these claimiy operation of the
Utah Governmental Immunity Act (“UGIA”).

Plaintiffs failed to file a timely notice of claim under the UGk ther state law claims
based on intentional and negligent infliction of emotional distress, negligenamadein,
negligent hiring, and negligent supervisidine UGIArequires a party with a potential claim
against a state governmental entity, or againsinaployee of a statgovernmentaéntity for an
act done within the scope of employment, to file a written notice of claim withigeareafter
the claim arisedUtah Code Ann. § 63G-7-402 (20120)Inder the UGIA, a claim arises when the
statute of limitations on the claim begins to.rtihis notice of claim requirement is strictly
enforcedSee, e.gYearsley v. Jenseii98 P.2d 1127, 1128-29 (Utah 1990) (dismissing case for
lack of jurisdiction under the UGIA where notice of claim was filed one day [ickey v.

Dept. of Corr, 2004 UT App. 279, 2004 Utah App. LEXIS 308, *1-*2 (“Utah courts have
consistently held that suit may not be brought against the state or its subdivisessstoal
requirements of the Immunity Act are strictly followgdPlaintiffs did not file a writtemotice
of claim for their state tort claims until July 23, 2009, more thgeaa after Plaintiffs initial
Complaint filed with this courf.

Citing Rice v. Granite Sch. Dis#456 P.2d 159, 161 (Utah 1969), howeWaintiffs
argue that Defendants should be estopped from raising their notice of claim defemsse
Defendants have had the opportunity to settle the case, but have not d@&=Rb's(Opp.

Summ. J. 141 [Dkt. No. 180].)Plaintiffs contend that theurpose of the UGIA notice

8 Previously codified at Utah Code Ann. §88d-402 (2004), as controlling for the relevant period.

° As argued by Defendants, Plaintiffs’ claim arose in January or Febrii2@0)6 and even counting conservatively
from the date of Plaintiffs’ filing of their First Amended Complaint orc&aber 11, 2007, “the only notice of claim
came more than a yeardaseven months later (on July 23, 2009), and therefore over seven montte tocshtisfy
the mandatory requirements of the UGIA.” (Def.’s Mem. Supp. Manr8uJ. 21 [Dkt. No. 170].)
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requirement is to encourage settlement, and because Defendants have not engaged in s
settlement negotiations, they should be estopped from relying on the UGIA notiaerof ¢
requirement to bar the suitd() Plaintiffs dso argue that Defendants have waived their notice of
claim defense because it was never raised prior to discovery in this suiburhénds these
arguments unavailindn Rice the Utah Supreme Court held that a state entity could be estopped
from claming that a suit was barred by the statute of limitations associated with the notice of
claim requirement if the plaintiff could show that the untimely claim was the resuk efdte
entity’s insurance companieassurance that the claim was approvetithat Plaintiff would be
compensated followed by the denial of the clad®6 P.2d at 161The UGIA is a statutory
waiver of sovereign immunity in certain specified circumstances. Theeraftidaim
requirement is more than just a statute encouraging settledsembted abovdJtah courts have
treated the UGIA as jurisdictional in many cases, and generally reqistesimplianceSee,
e.g, Patterson v. Amer. Fork Citg003 UT 7 { 10, 67 P.3d 4@8all v. Dep’t of Corr, 2001 UT
34 1 22, 24 P.3d 95®ickey, 2004 UT App. 279, at *2-*3. Ae Statemight be estoppefitom
relying on the UGIA to defend a claim where there is a showing thatdte (8r its insurance
carrier) abused the scheme to prevent a valid cBunthat is manifestlyot the caséere. And
Defendants raised the notice of claim defense in thess&r to Plaintiff’ Amended Complaint.
Accordingly, the defense did not taR&intiffs by surprise Plaintiffs simply failed tacomply
with their obligations under tHdGIA for bringingsuit against a state entity

Plaintiffs correctly argue, however, that the time period to file a notice iaf daolled
for minor children until they reach the age of $8e Cole v. Jordan Sch. Djs899 P.2d 776,
778 (Utah 1995). Minor children hawvatil a year after their 18th birthday to file a notice of

claim for any state common law claim against a state entity or state emglbgeefore, the
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notice of claim requiremeratione prevents the court from exercising jurisdiction ovesthie
tort claimsbrought by Plaintiffs Kelvin and Sharon Davis exclusively; this provision does not
affectthe claims of the minor children.

But the UGIAalsoremoves the state tort claims from this court’s jurisdietidnoth the
parent’s and the children’s state tddims—because the @nplaint in this case was filed before
any notice of claim was filed. The UGIA provides thajovernmental entitfor its insurance
carrier)that receives a notice of clashall inform a claimant within 60 days whether the claim
hasbeen approved or denied. If a claim is denied, the claimant then has one yeaarafition
in district court. Wah Code Ann. 8 63G-7-403. The Utah Supreme Court has held that the
requirement that a governmental entity have the opportunity to approeay a notice of claim
requires that the notice of claim be brought before a claim is filed with a distritt 8ea Hall
v. Dep’t of Corr, 2001 UT 34, 1 22, 24 P.3d 958 (“[W]here the state may be sued . . . potential
plaintiffs must provide a formahotice of claim’ to the appropriate governmental official before
bringing their action.”)“Utah law is clear that plaintiffs with claims against the state may
institute an action in the district coumly after their claim is denietiDickey, 2004 UT App.

279, at *2-*3 (emphasis addedhis might imply that the children’s state tort claims be
dismissed without prejudice, but it does not because Plaintiffs also have not conihligebw
UGIA in another important respect.

The UGIArenders an action against a government entitgdheeremedy for injury
causd by a state employee actimgthin thescope ohis or heremploymenunless the
employee acted or failed to act through fraud or willful misconduct. See UtahAbod® 63G-
7-202(3) (2012%% See Baker ex rel. BakerAngus 910 P.2d 427, 432 (Utah App. 1996).

“Willful misconduct” is defined as “the intentional doing of a wrongful act, or thengful

1% previously codified at Utah Code Ann. §88d-202 (2004), as corutling for the relevant period.
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failure to act, without just cause or excuse, wheeeattior is aware that the aceconduct will
probably result in injury.” Utah Code Ann. § 63GE@2(10) (2012)Moreover, such a showing
of fraud or willful misconduct on the part of state employees must be pled and suppoinid |
factual allegations through evidence produced to survive summary judgment under the UGIA.
SeeThomson v. Salt Lake Coung84 F.3d 1304, 1322 (10th Cir. 20@8iting a former
provision of the UGIA for the proposition thatplaintiff s claim against a governmental
employee is barrednder the UGIA Unless the plaintiff can demonstrate ttket government
officials acted or failedo act through fraud or malice'Becker v. Kroll 494 F.3d 904, 927-28
(20th Cir. 2007) (noting that under the UGIA “a plaintiff must show an improper motive such as
a desire to do harm”), rev'd in part on other grounds as notémhies v. Metro. Life Ins. Co.
No. C-08-03971-JW, 2010 U.S. Dist. LEXIS 113219, *36-*37 (N.D. Cal. Oct. 15, 2010).

All state entities have already been dismissed from this keseder to prevail,
therefore, Plaintiffs need to have mslaaled evidence sufficient to show at least a genuine dispute
of material fact as to wheth#re remaining individual Defendants acted through fraualiitful
misconducivhile investigating the abuse to which both Kelvin and Sharon swore in court filings
in parallel proceedings or in removing the children from the home. The evident#sfdra
Plaintiffs’ Opposition to Defendants’ Motion for Summary Judgment is alsoegvacking in
this respectOutside ofbaselessonclusory allegations thdbr examplethe prior history of
abuseof one of the Defendantjsrejudiced her against Plaintiffs or thariousDefendants were
animated by racial bias against Kelvin, Plaintiffsd@rovided no evidence that would create a
genuine issue of material fact on the question of whether any of the Defendamsrmadopaer
motive in acting through fraud or willful misconduct toward Plaintiffs at anytpoithe

investigation of abuse or removal of the children. In fact, the Complaint does not even conta
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allegations of fraud or willful miscondudnd, as to the removal of the children from the home,
Defendants werenly involved in that process pursuant to Juvenile Cotate@ requirig them

to act This court therefore lacks jurisdiction under the UGIA to consider thelatatert claims
raised by any of the Plaintiffs.

Because the court does not have jurisdiction over the state law tort claimariuos
operation of the UGIA, it need not address Defendants’ arguments as to the fatlamiiffs’
allegations of abuse suffered by the children while in foster care. It wiltsuéf note that
Plaintiffs’ claims fail for similar evidentiary reasons and by operation of ladeucontrolling
precedent?

The court has also carefully reviewed the defenses to Plaintiffs’ claims d&rased
collateral estoppel and qualified immunity. Because the court has concliaedsijurisdiction,
it has not provided a thorough analysis of these claims. Nevertheless, the court hatedoncl
that if it had jurisdiction, each of Plaintiffs’ claims would fail under theserdges. Although the
analysis would differn some respectthe conclusion would be the same under collateral
estoppel. Plaintiffs’ kaims are barred by the rulings of the state court in the juvenile proceedings.
Similarly, qualified immunity would bar Plaintiffs’ claims because there is nolglearablished
constitutional right violated when a state actor acts pursuant to a vaittcooder.

CONCLUSION

The courtGRANTStheMotion for Summary Judgment (Dkt. No. 169) filed by the only
remaining Defendants in this case: Wendy Garcia, Lori Holmes, Vergagarzak, Amy Reed,
and Charlene Sansone (dbaiayne Betourngyon the basis that it lacks subject matter

jurisdiction over Plaintiffs’ federal claims pursuant to B@okerFeldmandoctrine and over

" The court also notes tha, this date, no criminal charges have ever been filed related to any abuseoakegfati
the minor children while in the temporary custody of DCFS and placfdter care.JeeDef.’s Mem. Spp. Mot.
Summ. J. xxiii § 98 [Dkt. No. 170].)
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Plaintiffs’ state law claims under the Utah Governmental Immunity Act. Thisisdiserefore
closed.

SO ORDEREDis 17th day ofJune, 2013.

BY THE COURT:

(st Tt

Clark Waddoups
United States District Judge
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