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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORJTAH, NORTHERNDIVISION

SYSTEMIC FORMULAS, INC., a Utah

Corporation, MEMORANDUM DECISION AND
ORDER GRANTING IN PART
Plaintiff, PLAINTIFF'S MOTION TO COMPEL
FURTHER RESPONSES TO PLAINTIFF'S
V. FIRST SET OF SPECIAL

. INTERROGATORIES TO DEFENDANTS
DAEYOON KIM, an individual, INNOVITA,

LLC, a Utah Limited Liability Co., and DOES Case No. 1:0%v-159 TC
1 through 50, District Judge Tena Campbell

Magistrate Judge David Nuffer
Defendants.

Introduction

This case arises from Systemic Formulas, Inc.’s (Systemic) allegations agaysoba
Kim (Kim) and Innovita, LLC (Innovita) (collectively, the Defendants) fioisappropriation of
trade secrets, trademark infringement, unfair competition, computer fraud, ackl bfea
contract’ Systemic is a health supplement manufacttirSystemic has made efforts to
maintain the secrecy of Systemic’s formulas, recipes, and customer lists, including requiring the
execution of confidentiality and non-disclosagreements. In or about 1996, Systemic hired
Kim as Director of Research, akim executed a confidentialignd noneompete agreemefit.

Kim was employed in this capacity at Systemic for approximately ten Years.

! Memorandum of Points & Authorities in Support of Plaintiff's Motion to Cohfpether Responses to Discovery
and for Reasonable Expesg8upporting Memorandum) at 2, docket #85, filed January 23, 2009.
2
Id.
*1d.
*1d. at 3.
°1d. at 45.
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On or about September 22, 208@n “abruptly resigned hismployment with
Systemic’® Shortly thereafter, Kim requested that Systemic agree to mibaifgonfidentiality
and noneompetition agreement.No modification was accomplish&dSystemic alleges that
Kim, through Innovita, developed and is offering for sale competing nutritional supplement
formulas designed to replicate Systemic’s most popular produgystemic alleges the only
material difference between Systemic’s and Innovita’s products aredhusiex of RNA/DNA
(glandulars) from Innovita’s product lif8. Systemic also alleges that while Kim was at
Systemic, he was “specifically directed to research the development of a line of nutritional
supplements without the ingredient . . . ‘glandular$.”

Systemic filed its corpint against Innovita anidim on November 26, 200%7. The
matter now before the court is Systemic’s motion to compel further intgoygesponses from
Kim and Innovita, and for attorney’s fees incurred in connection with this mbtion.

Systemic took a early deposition from Kim, bi8ystemic felt thakKim failed to provide
significant informatiorat the depositiofi! Later, Systemic obtained a letter Kim wrote a third
party which contradicts his deposition testimdnyThe letter{Lundstrom Letterererally
summarizes the history of development efforts that Systemic alleges violate its agreements with

Kim.® Kim failed to produce letters he admits he gerdtherswhich aresimilar to the

®ld. at 5.
"1d.
®1d.
°1d. at 6.
g
d. at 4.
12 Complaint, docket n@, filed November 26, 2007.
13 Motion to Compel Further Responses to Plaintiffs’ First Set of Speciatdgagories to Defendants filed by
Plaintiff Systenic Formulas, docket nd.34, filed January 23, 2009.
i;‘ Supporthg Memorandunat 7.
Id.
16 etterfrom Daeyoon Kim to Kristin Lundstrom (Lundstrom LettéFeb. 5, 2007)attachedas Exhibit A to the
Declaration of Michael Vivoli . . .docketno. 136 filed January 23, 2009
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Lundstrom letter*” and his responses to discovery fail to clarify the contradictions between his
deposition testimony and the lett&r.
Discussion

Motion to Compel

Pursuant to Rule 33, a party may serve on another party interrogattrigselate to
any relevantponpivileged matter.Interrogatoriesnust,“to the extent [theyare]not objected
to, be answered separateiyd fully in writing under oath® If “a party fails to answer an
interrogatory submitted under Rule 33,Rule 37(a) permits the party seeking discovery to
“move for an order compellingn answer?? For purposes of Rule 37(a), “an evasive or
incomplete disclosure, answer, or response must be treated as a failurbse destswer, or
respond.?®* The movant must include proof of a “good faith” attempt “to confer with the person
or partyfailing to make disclosure or discovery in an effort to obtain it without courratit
Kim’s Answers to Interrogatories

Special Interrogatory No. 1

Systemic requestsim “[s]tate the date on which you first began developing herbal
supplement formlas without RNA/DNA factors (gndulars) as an ingredierfc”Kim responds

that

" Supporting Memorandurat 8 n2.

18 Memorandum of Points & Authorities in Reply to Defendants’ Oppostidlaintiff's Motion to Compel
Further Responses to Discovery and for Reasonable Expenses (Replyaidunpat 25, docket no139, filed
February 23, 2009.

9Fed. R. Civ. P33(a)(1)(2).

0 Fed. R. Civ. P33(a)(3)

ZLFed. R. Civ. P 37(a)(3)(®))).

*2Fed. R. Civ. P37(a)(3)(B)

2 Fed. R. Civ. P37(a)(4)

*Fed. RCiv. P. 37(a)(1)

% plaintiff Systemic Formulas, Inc.’s First Set of Special Interrogataddefendant Daeyoon Kim (Interrogatories
to Kim) at 4attached as ExhibB to Declaration of Michael W. Vivoli, docket n36, filed January 23, 2009.
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[1] n approximately 2001 . . . Dr. Kim approached Mr. Wheelwtjiglgtrincipal at
SystemicJabout the possibility of such a product line. Mr.Wheelwright was not
interestedn such a product line and the project was not pursued. After Dr. Kim left
Systemic he decided to develop a new line of product formulations without animal
products, however, these new product formulations were not based on or derived from
any of the Sysmaic product formulag®
Defendants claim this is a “full and complete answer to the question pres&nted.”
But they are wrong. An interrogatory is an opportunity for a specific questiometeith a
specific answer. This general statement is nidfaatory, particularly in light of the statements
Kim made in the_undstrom letter that clearly stat€im’s investigation and resolution to create
new products was a compelling reason for his departure from Systemic. “Ididede
products could not be produced at Systemic . . .. | left Systemic and formed my own
company.®® The Lundstrom Letter is a summary of a history that has far more detail, and

Systemic is entitled to this detail.

Special Interrogatory No. 2

Systemic requestsim “[i]dentify the date on which you claim you first developed the
idea of form codes® “Kim responds that the idea for form codes was first developed by him in
mid-October, 20063 The information is critical becausém left Systemic in October 2006.

The precise datshould be provided, of Kim is unable to provide a more specific datea
range of datedim should amend his answer to state that greater specificity is not pos3ible.
course, that inability to be specific as to somethingrgmrtant to him and to this litigatianay

carry its own perils.

% Daeyoon Kim’'s Response to Systemic’s First Set of Special Irgatosies (Kim’'s Responses) aB5attached as
Exhibit D to Declaration of Michael W. Vivoli, docket nb36, filed January 23, 2009

%" Defendants’ Opposition to Plaintiffs Motion to Compel Fent Response to Discovery and for Reasonable
Expenses (Opposition Memorandum) &,5locket no138 filed February 13, 2009.

% undstrom Letter at 1.

2 |Interrogatories to Kim at 4.

% Kim’s Responseat 6.
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Special Interrogatory No. 3

Systemic requestsim “[iJdentify all persons who participated in developing form codes
with you, including but not limited to the ‘colleagues’ identified in your letterrigtén
Lundstrom.® “Dr. Kim responds that he relied on many colleagues in the field of nutritional
supplements who had published articles, particularly on the internet, whose artitles
published expertise he relied upofi.’'Defendants contend théim’s refererce to “other
colleagues” does not “conclusively mean that [Dr. Kim] actually worked with other scientists in
the process of developing the Innovita line of produttsThis statemenappears to be a direct
contradiction to the Lundstrom Letter in whichniKstates that “[t]he colleagues of mine, who
work at the worldlyfsic] renowned genetic labs, and | got together; | was able to convince them
with this critical issue and received their commitments to start searching for resoldfions.”

Chronologically, his statement appears in the Lundstrom Letter in the timefoafoee
Kim left Systemic. The level of detail in the letter is far greater than the level of detail in the
answer to the interrogatoryet, the letter suggests that Kim cannot include allatailable
detail about his research in the letter and he invites the recipient to call him to digtuss it.
Systemic is entitled to receive a much more clear and lengthy respanse¢iin has provided.

If by “other colleaguesKim wasexclusively referring to authors of internet articldsim
should amend his answer to Systemic’s Interrogatory no. 3 to state that he dictunaty‘a
work” with other persons in the development of Innovita’s product line. Agaismswer

contradictory to the Lundstrofirettercarries its own perils.

3 Interrogatories to Kinat 4.

% Kim’'s Responseat 7.

33 Opposition Memorandum at 3.
% Lundstrom Letter at 1.

*1d. at 2.



Special Interrogatory No. 4

Systemic requestsim “[iJdentify the genett laboratory in which you claim you
developed form codes, as set forth in your letter to Kristen LundstforiDt. Kim responds
that he relied on manytieagues in the field of nutritional supplement who had published
articles, particularly on the internet, whose articles and published expertisted upon®”

If Kim did not work in a genetic laboratory to develop Innovita’s products, he should
amendhis answer to Stemic’s Interrogatorilo. 4 to make itirectly responsive.

Special InterrogategsNos. 5 and 6

Systemic requestsim “[iJdentify all documents that evidence the amount of gross sales
earned by Innovita, LLC” and “identify all documerthat evidence the total expenses associated
with generating the gross sal€.’Systemic insists “Kim has provided nothing that reflects the
costs of sales . . .>* According to the Defendants, this information has been produced in the
form of “financial documents including detailed sales information for 2007 and 2008 and
Innovita’s general ledger for both 2007 and 2088 Within ten days of the date of this order,
Defendants’ counsel shall provide the court and Plaintiff’'s counsel with copiessef t
documents physically highlighting the portions that show costs of Innovita salesceutheay
determine whether the documentary response is satisfactory.

Special Interrogatory No. 7

% Interrogatories to Kim at 5.

3" Kim’'s Responses &.

¥ Interrogatories to Kinat 5.

%9 Reply Memorandum at 6.

0 Opposition Memorandum at 4.



Systemic requestsim “[iJdentify all of your sales representatives, both current, former,
and prospective™ “Dr. Kim responds that he has no sales representatives, nor has he ever had
any sales representatives nor does he have any prospective sales represéftatives.”

This answer is sufficient, and no further resp® byKim is required.

Special Interrogatoees Nos.8 and 9

In Special Interrogatories, 8 and®ystemic requestsim provide alist of “all of your
customers, including...customers of Innovita,” and “for each customer indentifie@scribe
with paricularity the circumstances under which each customer became a customer of3/ours.”
“Dr. Kim responds that he has no customéfsAn Innovita customer list was provided
allegedlyby Innovita®® Thisis addressed latemder Special Interrogatoriéos. 2 and 3 to
Innovita andas stated there, the same oragplies to both Innovita arikim, regarding the
customer list.

As to circumstances under which persons became customers, Kim did not tegphend
interrogdory. Counsel points otfKim did statein adeclaratiorthat

[A]t Innovita we have specifically avoided the solicitation of people that we know

are customers of Systemic, although if approached by former Systemic customers

we have not solicited we haaaswered their questions and sent product to them

if they requested. Several of these people are now Innovita custdthers.”

This statement does not respond to the interrogatory. The Lundstrom Lettgsdppea

clearly contradict this statement. Formatadrcustomer relationships is a central issue,

particularly where Kim asserts in the Lundstrom Letter thatoigvation for his new work

“! Interrogatories to in at5.

*2Kim’s Responses at 9.

“3 Interrogatories to Kim at 5.

*4Kim's Responses at 10

5 Memorandum in Opposition at 4.

*°Id. at 5.

" Declaration of Dr. Kim in Opposition to Plaintiff’'s Motion for Preliminaryungtionat 18, dockeno. 78, filed
July 3, 2008,



came fromas many as “a dozen phone calls in one day” from Systemic custShgmsletter
opens with Kim’s desire “to make contacts with my old Systemic frieffd&im’s response to
the interrogatory is inadequate and must be supplemented, in detail.

Innovita’s Answers to Interrogatories

Special Interrogatory No. 1

Systemic requestanovita “[s]tate the date on which you first began selling herbal
supplemental formulas without RNA/DNA factordggdulars) as an ingredier” In response
to Systemic’s request, Innovita committed to “produce documents that will deatenghen it
first sold herbal supplement formula®.”Defendants claim they produced such docum&rist
Plaintiffs contend they have received no documents from Innovita that provideerendahich
Innovita began selling herbal supplement formdfas.

The question is straightforward and not asking for an assembly of data but fer a dat
Reference to documents is not appropriate for a single element answer suchlasdtita
mustamend its response to specify the date on which Innovita begeh herbal suplement
formulas without RNA/DNA factors as an ingredient.

Special InterrogategsNos. 2 and 3

Systemic requests Innovita “[iJdentify all of your current and fornustamers” and “for
each customer indentifile . .describe with particularity thercumstances under which each

customer became a customer of ydurs.

“8 Lundstrom Letter at 1.

“1d.

*0 pPlaintiff Systemic Formulas, Inc.’s First Set of Special Interrogatadénnovita, LLC (Interrogatories to
Innovita) at 4, attached as Exhibit C to Declaration of Michael W. Vivoli, doakeit3§, filed Januay 23, 2009.

>l Innovita’s Response to Systemic’s First Set of Special Intermigatnnovita’s Responses) at 5, attached as
Exhibit D to Declaration of Michael W. Vivoli, docket nb36, filed January 23, 2009.

2 Opposition Memorandum at 5.

%3 SupportingMemorandum at 14.

**Interrogatories to Innovita at 4.
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Systemic claims that the documents produced by Innovita are not specifiedaiesuff
detail for the Systeiu to locate the relevant informatin.Innovita and Kim must provide the
specific Bates numbers of the documents produced which constitute the custamer list

Formation of customer relationsdentral to this litigation The Lundstrom Letter is
evidence tending to show Kim’s conscious contact with Systemic customers. Iirasviteade
no substantial objectiaiw disclosing the circumstances of formation of its customer
relationships. In fact, Innovita’s only argued object®ithat the interrogatory is “nonsensical”
because it erroneously “refers to customers identified in Interrogtmrg, but Interrogatory
No. 8 is directed to Innovita’s products® Actually, the words used in Innovita’s responses
were that the interrogatory was “hopelessly vague and ambig@oustiovita’s feigned
confusion, hyperbole and hypertedatality enhances the court’s sense that Innovita is
consciously avoiding its obligationdt is obvious that Special Interrogatory No. 3 means to refer
to Specialinterrogatory No. 2 — those two adjacent interrogatories are the only ones in which the
capitalized words “CUSTOMER” appear. Innovita must respond in detail to Special
Interrogatory No. 3.

Special InterrogategsNos. 4 and 5

Systemic requests Innovita “[iJdentify all documents that evidence tberarof your
gross sales” and “[i]dentify all @mments which evidence your cost of gootfs fh response to

Systemic’s request, Innovita committed to “produce documents in its possessiwitl tiiadw

» If the answer to an interrogatory may be determined by examining,raydimpiling, abstracting, or

summarizing a party's business records (including electronically stdogthation), and iftie burden of
deriving or ascertaining the answer will be substantially the sangstli@r party, the responding party may
answer by:
(1) specifying the records that must be reviewed, in sufficient detaibtolethe interrogating party to
locate and idetify them as readily as the responding party could . . .

Fed. R. Civ. P. 33(d)

5 Memorandum in Opposition at 5.

" Innovita’s Responses at 7.

%8 Interrogatories to Innovita &t5.
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gross sales earned by Innovitd.’Defendants claim they produced such docum€raad
Systemic conteds they have received no responsive documents from Inffovita.

The discussion is identical to that presented on Special Interrogatory dNKirf.t
Within ten days of the date of this order, Defendants’ counsel shall provide the court and
Plaintiff's counsel with copies of those documeptsysicallyhighlighting the portions that show
costs of Innovita goods so the court may determine whether the documentary response i
satisfactory.

Special Interrogatory No. 6

Systemic requests Innovita “[ijdentify tldate on which you first began selling
products.® Defendants claim they produced responsive docuni®ate] Systemic contends
they have received no responsive documents from DefenfaAigain, the question is
straightforward and not asking for an assembly of data but for a date. Innovitamaumsl its
response to specify the date on which Innovita began to sell its products.

Special Interrogatory No. 7

Systemic requests Innovita “[iJdentify all of your sales represget both current,
former and pospective.®® Defendants claim a complete custoraed sales representatiist
has been producéd. Systemic claims that Defendants have not been able to point to where a

complete list was provided.

% Innovita’s Responsex 7.

€0 Opposition Memorandum at 6.
¢! Supporting Menorandum at 16.
®2|nterrogatories to Innovitat 5.

%3 Opposition Memorandum at 6.
% Supporting Memorandum at 16.
% Interrogatories to Innovita at 5.
% Opposition Memorandurat 6.

7 Supporting Memorandum at 16.

10



Innovita should amend itesponse to state the Batesnber of documents which
providethe customeand sales representatiNg.

Special Interrogatory No. 8 (first and second)

Systemic requests Innovita “[l]ist all of your current products” and “[gach product
listed . . .describe the circumstancesrrounding your development of each prodigt.”
Defendants claim they produced responsive docuniénfe group of documents identified by
the Defendantenly show “when computer files were created for the various products, which
files were created aftesome extensive analysis of available literatUfeThe answer itself
states that the dates of the files @ter the date work started. There is no description of
circumstances of development, or even persons involved.

Innovita must amend its response to accurately provide the requested information.

Special Interrogatégs Nos. 9-10

Systemic requests Innovita to “[l]ist all of yoprospective products under development”
and “for each product listed . describe the circumstances surroundingryt®yelopment of
each product® Innovita responds that “it has no products under development” at thi&time.
Innovita’s response is sufficient, and no further response is required.

Systemic’s Motion for Attorneys’ Fees

Fed. R. Civ. P. Rule 37(@yovides that “the court must . . . require the party or deponent

whose conduct necessitated the motion, the party or attorney adiusicgnduct, or both to

paythe mowant’sreasonable expenses incurred in making the mofiotddwever, the court

% |nterrogatories to Innovita at 5.
%9 Oppostion Memorandum at 6.
lnnovita’s Responses at 11.

" Interrogatories to Innovitat 5.
2 Innovita’s Responses at 11.

" Fed. R. Civ. P37(a)(4)(A)

11
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must nd order payment if it finds:(f) the movant filed the motion before attempting in good
faith to obtain the disclosure or discovery without court actionthe opposing party's
nondisclosure, response, or objection was substantially justifiei;)atlier circumstances
make an award of expenses unjuét.”

Kim and Innovita’'s responses and arguments are not substantially justifieithestone
and content of the letters between counsel show that a sufficient goodftaithves made to
obtain compliance before the motion was filed. There are no other circumstancesg amakin
award of expenses unjust.

Systemic claims a total of $4,500.00 in expenses in connection with this rffotion.
Defendants have not responded to the claimed amount; only dsilitylidDefendants may
submit any argument about the amount within ten days of this order.

ORDER

IT IS HEREBY ORDERED that the motion to comflés GRANTED IN PART as
provided herein.

May 20th, 2009.

BY THE COURT:

-

David Nuffer, U.S. Madjistrate Judge

“1d.

S Declaration of Michael W. Vivoli at 10; Supplemental Declaration of Michael WolV. . . at 4,docket no140,
filed February 23, 2009.

® Motion to Compel Further Responses to Plaintiffs’ First Set of Speciatdgtepries to Defendants filed by
Plaintiff Systemic Formulas, docket ri84, filed January 23, 2009.
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