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INTHE UNITED STATESDISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

KIRK PETERSON et al.,
Case No. 1:08v40BCW

Plaintiffs,
ORDER AND MEMORANDUM
VS. DECISION GRANTING MOTION FOR
SUMMARY JUDGMENT
LYNN YEATES, et al,
Defendars. Magistrate Judge Brooke C. Wells

Chad Phillip Peterson committed suicide on November 10, 2007 knéhikas
incarcerated at the Box Elder County Jail. Plaintiffs, Kirt Peterson asid ®/illiams, the
parents of tB decedent, brg this lawsuit on his behalf asserting a 42 U.S.C. § t8&86
against Box Elder County artde employees of the Box Elder County Sherriff's Offida
their official capacities. Plaintiffs alledkat these individuals were deliberataigifferent to
the risk thaMMr. Petersorwould commit suicide Plaintiffs further claim that the Defendants
failed to train, supervise and discipline those who were involved with Mr. Petersog Higi
incarceration. Finally, Plaintiffs allegehe Detendants failed to meet the duty owed to the
decedent and therefore were grossly negligent in protecting his life.

Defendants move for summary judgment on the basis that Plaintiffs cannoth&how t
necessary prerequisites for liability against Box Elderr®pand its officials as required under

42 U.S.C. § 1983 and 1988. Defendants further assert that Plaritffas are not cognizable
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under 42 U.S.C. 88 1983 and 1988. And finally, Defendants assert that they are immune from
“suit under the Eleventh Amendment in that the Sheriff and his subordinates wegeaacti
mandated by state law in their official capacities in housing a state prisonevaghunder the
authority and jurisdiction of the State of Utah Department of Corrections and Board o
Pardons.*

TheCourt heard oral argument @efendantsmotion Plaintiffs were resented by
Alyson E. Carter and Defendants were represented by Frank D. MBdaung oral argument,
the Court questioned Plaintiffs’ counsel regardimigy certainindividuals remained as
Defendantsdespite evidencdemonstratinghatthere was no substantial link between them and
ChadPeterson’sleath. Counsel agreed that certain individuals were not significantly involved
andthe Court entered an order dismissihgseDefendant$. Now having heard oral argument
and after considering the parties’ memoranda, affideaitg,relevant case law tk®urt renders
the following decisioras to the remaining DefendaritsAs outlined below, the COUBRANTS

Defendans’ Motion for Summary Judgmefit.

I Mtn. p. 2.

2 Docket no. 120. The Defendants dismissed with prejudice included GtdrirBs, Paula J. Gomez,&grSpring,
Jonathan Larsen, and Paul James Tittensor. Previously, the Staté tifddther withall gross negligence claims
were dismissed on August 8, 2008 and in October 2009 Defendants James CampaimariliB were dismissed.
Officer Jean Lovelnd was also named in the original Complaint, but she was voluntarilisgésihshortly after the
Complaint was filed.

® The remaining Defendants are Sherriff Lynn Yealad, Commandekargaret Bull,Chief DeputyKevin Potter,
SergeanCathy ConnellQOfficer Phillip ZiesenissOfficer Bradley NelsonOfficer Anderw Ewell and Box Elder
County

* At oral argument the court also addressed Defendants’ motion to strikie @dnibits filed by Plaintiffs (docket
no. 110). The court granted that motion imtpa



|. BACKGROUND?

On Friday November 9, 2007, Utah State Adult Probation and Ha®&P) Agents Jim
Campos and Blaine Bills aved at the home dhe decedeig mother Susie WilliamsChad
Petersonwho was a convicted feloappeared to be under the influence cbatrolled
substance so th&P&P agents conducted a drug test. Mrs. Williams expressed her concerns to
Campos and Bills about the mental healtiVlof Petersorbased uposome things he was going
through—the death of his stepfather and siséerd difficulties with bipolar disorder. Mrs.
Williams told Campos and Bills about a suicide note katPetersorhad left at his former
treatment center. Concerned about this information, Campos asked Mrs. Williarhenshet
“had seen any suicidal actions or tendenéies’if Mr. Petersorhad acted in a manner or said
anything to make her think he was suicidal. Mrs. Williams respondédGampos told Mrs.
Williams andMr. Petersots brother, who was also present, they had done the right thing by
calling them and that they would tak. Petersorio jail where he would be saf€ampos and
Bills then transporte@had Petersoto the Box Elder County jail where a 72-hour hold was
placed orMir. Petersorpending a review by the Utah State Board of Pardons.

Upon arriving at the jaidt approximately 9:30 p.nMr. Petersorwas placed into a pre-

booking cellandAgentBills began filling outa pre-booking form. On the pre-booking form is a

® The court examines the factual record and draws all reasonable inferences thieréflight most favorable to
Plaintiffs. SeeApplied Genetics Int'l, Inc. v. First Affiliated Sec., @12 F.2d 1238, 1241 (10th Cir. 1990)

® Campos Deposition, p. 66:23.

" Plaintiffs contest Defendants assertion that Mrs. Williams resgbnd. Her specific response, howeigr,
immaterial to the Court’s decision because it is clear that neither BillSampos spoke with the officers at the jalil
about the conversation they had with Mrs. Williams.



section titled “premedical scredang.” In this section Bills noted that Mr. Peterson had no
indications of suicide, no indications of mental health problems and no obvious or visible
medical problem&. Bills further indicated that no medications were brought with Mr. Peterson.
NeitherCampos nor Bills told anyone at the jail about the conversation thegahieet that day
with Mr. Peterson’s mother regarding the suicide note or her concerns about hishealtita
Before leaving, however, Campdsl tell an officer thatMr. Petersorwas undethe influence of

an unknown controlled substance.

Officer Bradley Nelsomegan the initial booking process on the computer. He noticed
thatMr. Peterson was sleeping in one of the pre-booking cells, so he used the information from
the pre-booking sheet completed by the AP&P agents. Nelson noted Mr. Peterson was not
suicidal and did not have any mental health problémgter completing some initial booking
information Nelson began booking other inmates who were awake and waiting to be booked
because Mr. Petersoemained asleep @pre-booking cell. Nelson stayed later than his
assigned shifthateveningbecause the Jail was experiencing water problems, but he did not have
any interaction with Mr. Peterson.

Officer Philip Ziesenisavasthe booking officer in charge of booking inmates into the
Jail from 10:00 p.m. to 6:00 a.m. on Novembel®- OfficerZiesenissvas notpresentwhenthe

AP&P agents brought Mr. Peterson to the Jail and he had no contact with the agetitsyafter

8 Seepre-booking form, attached as ex. D to the affidavit of Sherrif Lynn &®at
? SeeNelson Affd. 1 5.



left. Ziesenisswvas familiar withMr. Petersorfrom prior incarcerations and because both
Ziesenissand his wife knewr. Petersois sister'”

Ziesenissaw Mr. Petersosleeping during his night shift in one of the pre-booking cells.
The cell had an all gladfront and was used when an inmass intoxicated or on drugs so they
can be “easily and frequently observed to make sure there are no medical camnplithtit
some point during his shiftiesenissvas told thaMr. Petersorhad been high on heroin and that
he was sleeping it off.

On November 10th at approximately 3:45 azmesenisgesumed the booking process
after Mr. Petersowas awake and alerZiesenisseviewedthe information entered the night
beforefrom the pre-booking form and noted there was nothing indicsimé etersorwas
suicidal. Zieseniss'engaged in small talk with Chad because [they] knew each othédr’
Peterson responded normally and he “did not appear to be depressed or have any pranlems”
ZiesenissaaskedMIr. Petersa about his health and medical history. The questions and responses
to those questions are found on the Initial Inmate Assessment which was sidputld ©yficer
Ziesenissand Mr. Peterson. This form states:

Ask the inmate the following questions andae the answers:

1. Is this your first time in jailPAnswer] no

2. Are you NOW or have you RECENTLY received mental health counseling?
[Answer] yes one week a@i¢ for depressign] at mckay dee hospital.

10 seezieseniss Affd. 1 3.
Md. at 7 5.

21d. at 7 8.

4.



Have you ever thought about committing suiciff&?swel] no

Are you thinking about it now[Answer] no

Has anyone in your immediate family committed or attempted suipidestver] no
What medications are you currently takirjghswer] selexa, trazadone, seroquel,
clonicin

Do you have any diseases no#Rswer] no

Are you in need of special medical cafafiswer]no

Do you have any enemies in this facilifhswer] no'*

ogkw

© o~

Officer Ziesenissalso filled out an Inmate Medical Assessment. This assessment states
in relevant part:
Answer each question based on your observation of the prisoner:

Is the prisoner disoriented, confused, or unconscifArs&wer] no

Does the prisoner complain of pai#hswer] no

Does the prisoner have visible trauma or bleeding? no

Are there visible signs of alcohol or drug influeng&fswer] yes, heroin

Are there visible signs of withdrawal from alcohol or drugfs¥swer] coming down
from heroin

Is there evidence of swelling, infection, or skin mafks?swer]no

Is there evidence of vermin or jaundi¢@&aswer] no

Does the prisoner carmedications or report being on medicatiop&?swer] selexa,
trazadoneseroquelgclonipin

9. Is behavior suggestive of assault risk for staff or other inmftesdver] no

10.1s the prisoner drug or alcohol intoxicatd@&nswer] yes heroin

11.1s the prisoner's behavior violent or aggress[¥eawer] no

12.Do the prisoner's wrists have any scars? [nhot answered]

arwnE

© N o

15. Describe special measures you have taken for this prifanswer] nonée

1 nitial Inmate Assessment attached as ex. C to Affd. of Sheriff J. Lyate.
15 Inmate Medical Assessment attached as ex. C to Affd. of Sheriff J. LynnsYeate



Sargent Cathy Connell wéise supervisor in charge during the graveyshift at the Jail
from 10:00 p.m. to 6:00 a.m. on November 9-10, 2007. Her responsibilities included supervising
the booking area. Sargent Connell $dw Petersorsleepng in one of the pre-booking cells
during her shift. Sargent Connell was fanmiliath Mr. Petersorirom priorincarcerations and
arrestsand had seen him high on drugs previously when he had been brought to Jail on other
occasions.Connell was present during the booking process and spok&witetersorafter he
was brought fromhte prebooking holding cell to the booking area. Connell did not observe any
problems whileMr. Petersorwas being questioned &@yesenissduring the booking process.

A review of theJail polides provides thatrainmate with suicidadeationss plaed in a
suicide observation cell which is right in front of the booking counter. In similaofasihian
inmate hagpparenmedical issugdeis placed in aeof the medical cellsvhere he can be
observed.

Based omMr. Petersois answers to the questions and both Connell’'sZaeskeniss
observationsiMr. Petersomwas taken to A°od at some point early on November 10th after
Zieseniss completed the booking procesH.irnateswithout medical issues or suicidal
ideationsare initially housedn A-Pod and assessed for future housing assignments.

Both Ziesenissand Connell left the Jail after their shift ended at 6:00 a.m. on November
10, 2007 and neither was present whenPetersorcommitted suicide later that day

Plaintiffs’ statethatMr. Peerson refused his 6:00 a.m. does of antidepressants. In

support Plaintiffs point to a note enteredMn Petersots file by former Defendant Jean



Loveland and to a summary report used in an investigation of the incident. Jail policy provide
that a nurse is to be notified when essential medications are not given. The ptdyreit
“without these medications, significant medical consequences [such as] death occuar.*®
Whether Mr. Peterson actually refused higlio&tion is not entirely clear from the
record. The only evidence in the record is the note placed in Mr. Peterson’s fienby Je
Loveland who is not a Box Elder County employee. What is clear, however, is there is no
evidence that the officers on dutydw Mr. Peterson refused an “essential medication” as argued
by Plaintiffs. For purposes of summary judgment the Court presumes thattétsdRedid not
takehis 6:00 a.m. antidepressents and thatofficers missed this fact.
OfficersBradleyNelson,PaulTittensor,GregSpring,Andrew Ewell andJohnathan
Larsen were on duty during the daytime on November 10, 20Q@pon arriving at the Jail for
the 2:00 p.m. shift, Nelson, Ewell and Tittensor participatedire-shift briefing. They were
told theJail was having a water or sewage problem that required officers to escatesnm
outside of the Jail into the recreation area to use portable toilets. They wandoafaedthat it
would be necessary to supply inmates with water in their cells. During tfiedpnene of the
prior shift officers expressed any concerns regarding Mr. Peterson.
Jail policyprovided that a head count should be done no lesghrestimes during an

8-hour shift and that the officer performing the head count shouly tleait the inmate is

18 Tittensor Dep. ex. 34 “Officer Medication Protocol and Procedure.”
7 As noted previously, Officers Larsen, Tittensor and Spring wenaissed by this Court because there was no
substantial link between them and Mr. Peterson’s death.



actually moving in his or her céff. Pursuant to this policy, Officer Tittensor conducted the 2:00
p.m. inmate head count for the A-Pod housing u@iificer Tittensor physically observedr.
Petersorin his cell and did not notice anything unustfal.

At gpproximately 3:00 p.nOfficers Tittensorand Nelsorbegan a “walkhrough” which
is required four times during an 8-hour shift. A walk through generally takes meréhtam a
head count and involves an officer walking throaghl interacting with inmates to make sure
they are safe, healthy and not causing trouble. During the walk thitoeigifficersdiscovered
that the inmate in the cell nextr. Petersorwas causing water problems. While dealing with
thatinmate the ofiters noticed Mr. Petersam his cell and did not see anything out of the
ordinary®® After resolving the water issue, the officers left to deal aiththerissueinvolving
aninmatenamed Arbon who was being belligerent and uncooperative. It was detdrthat
Arbon would need to be moved, but titavould have to be done later becaiiseas 5:00 p.m.
and time for aather inmate head coufit.

Officers Nelson, Tittensor and Ewell were involved in the 5:00 p.m. inmate head count.
Officers Nelson and Tittensor perfomed the inmate count in the female and soiwih cethe
Jail while Officer Ewell was responsible for the count on A-phere Mr. Petersowas located
Officer Ewell had recently completed hi®©BT taining and was undergoing on the jadining

for new officerscalled FTO training During FTO trainingmore experienced officers work

18 SeeTittensor Affd. 17; Ewell Affd. 1 6; and Nelson Affd.  10.
19 SeeTittensor Affd. 1 6.

20 seeTittensor Affd. 1 910; Nelson Affd. 1 1-1.2.

21 SeeTittensor Affd. 7 12.



directly with and supervise new officers such as Officer Ewell. Ewell,wdsgoing to assist
in moving Arbonafter the head count, admitted that he wasttyg anxious and nervous about
being involved in my first incident with a belligerent inm&feind was more focused on the
upcoming encounter with Arbon, than on the 5:00 p.m. head count of A-pod. This nervousness
led Ewell to “conduct a more cursory count than what [his] training indicated anguoliey
required.”

During ahead count Jail policy required the officers to “see [the] actual skin of each
inmate” and verify that “they were moving, awake, and actually in the ¥elDfficer Ewell saw
a danket covering the lower bunk areal\in. Peterson’s cell and “assumed an inmate was
sleeping behind the blanket and that no one was on the top Buktording to officers
Nelson and Tittensor, the “count cleared” which means all inmates were acclmunt@dficers
Nelson, Tittensor and Ewell then went to move inmate Arbon to A-Pod. During the move
Officer Nelson looked insidkir. Petersois cell and noticed that something appeared to be
wrong. A request was sent for immediate help and Nelson aetl &vtered Mr. Peterstncell
to find that he had hung himself in a noose on the lower bunk. The officers engaged in lifesaving
procedures and medical personnel were called. Paramedics trandfrofeedersorio the local

hospital where he was pronounced dead.

1. DISCUSSION

2 Ewell Affd. 19
Zd. at 1 10.
2d. at ¥ 11.
Bd. at 7 12.
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Defendants move for summary judgmedainstall of Plaintiffs’ claims arguing that
Plaintiffs cannot show the necessary prerequisites for liability agaixsEBler County and its
officials as required under 42 U.S.C. § 1983 and 1988. Defendants further assert that they are
immune from suit under the Eleventh Amendment because the Sheriff and his sub®eatmate
acting as mandated by state law in their official capacities in housing a ssateepwho is
under the authority and jurisdiction of the State of Utah.

A. Legal Standard

Federal Rule of Civil Procedure pérmits the entry of summary judgment “if the
pleadings, depositions, answers to interrogatories, and admissions on file,rtagbtitlkee
affidavits, if any, show that there is no genuine issue as to any matetriahéathat the moving
party is entitled to judgment as a matter of |&V.The court must “examine the factual record
and reaonable inferences therefrom in the light most favorable to the party opposingusumm

?’ “The mere existence of a scintilla of evidence in support of [a party’s] qositi

judgment.
will be insufficient [to overcome a motion for summary judgment]; therstiine evidence on
which the jury could reasonably find for the [respective parfy].”

The moving parties, which are the Defendants in this case, have “the initial burden of

demonstrating the absence of any genuine issue of material fact to support-theving

% Fed.R.Civ.P. 56(¢)see alsdCelotex Corp. v. Catrettd77 U.S. 317, 322 (1986Alder v. WalMart Sotres, InG.
144 F.3d 664, 670 (10th Cir. 1998)

27 Applied Genetics Intl, Inc. v. First Affiliated Sec., In@12 F.2d 1238, 1241 (10th Cir. 1990)

2 Anderson v. Liberty Lobby, Inet77 U.S. 242, 252 (198&ee also Anderson v. Coors Bregiio, 181 F.3d
1171, 1175 (10th Cir. 1999)A mere scintilla of evidence supporting the nonmoving party’s thdoes not create
a genuine issue of netal fact.”).

11



party’s case® Once the moving parties have met their burden, the burden then shifts back to
the nonmoving parties to show that there is a genuine issue of materfal Tactlischarge their
burden, the nonmoving parties must “go beyond the pleadings and by her own affidavits, or by
the ‘depositions, answers to interrogatories, and admissions on file,” designaitec' $apete
showing that there is a genuine issue for trid.’If the nonmoving parties fail to meet this
burden with respect to any essential element of their case on which they dead#reof proof
at trial, then the moving parties are entitled to summary judgment because “atedafiee of
proof concerning an essential element of the nonmoving party’s case nécemsders all other
facts immaterial ®* Finally, the Court considers the “evidence in the light most favorable to the
non-moving party, drawing all reasonable inferences from the available umdefyits.®*
B. Deliberate Indifference

Plaintiffs claim vidations of the Fourth, Fifth, Eighth, Ninth, and Fourteenth
Amendments of the Constitution arguing that Defendants were deliberatélgrigrat. During
oral argument Plaintiffs’ counsel admitted that this case is properly drandbr the Eighth
Amendment “or the Eighth Amendment as applied by the 14th Amendrifemr’ Peterson

was a convicted prisoner that was being housed based upon an alleged parole violation. The

29 Jensen v. Kimblel F.3d 1073, 1076 (10th Cir. 1993) (citiBglotex Corp. v. Catretd77 U.S. 317, 323 (1986)).
%0 see Bacchus Industries, Inc. v. Arvin Industries, B89 F.2d 887, 891 (10th Cir. 1991).

3L Celotex 477 U.S. at 324 (qting Fed. R. Civ. P. 56(e)).

%d. at 323.

33 Jaramillo v. Colo. Judicial Dep’t.427 F.3d 1303, 1307 (10th Cir. 2008h (bang (per curiam (quotation marks
omitted).

3 Tr. p. 36 (tr refers to the transcript of oral argument held before thet @o Defedants’ motions).

12



Court, therefore, finds that his claims must be framed in the context of the Eightidueret
and Plaintiffs’ claims under the Fourth, Fifth, Ninth and Fourteenth Amendmentsaresid.

As set forth in the Complaint, all of the individually named Defendants in this action a
sued in their official capacities, which is “simply anothery of pleading an action against that
entity.”*® Thus, the claims made against the individual Defendants are effectively claimstagai
Box Elder County’® The Tenth Circuit has set forth the standard for municipal liability in
Hinton v. City of Elwood, Kaf" TheHinton court states:

A municipality may not be held liable under § 1983 solely because its employees

inflicted injury on the plaintiff. Rather to establish municipal liability, a plaintiff must

show 1) theexistence of a municipal policy oustom, and 2) that there is a direct causal
link between the policy or custom and the injury alleged. When the asserted policy
consists of the failure to act, the plaintiff must demonstrate that the municipality's
inaction was the result ¢fdeliberate ndifference’ to the rights of its inhabitants®

Further, a municipality may not be held liable where there is no underlyintjtetosal
violation by any of its employeég. The Tenth Circuit has stated that a “prison official’s
deliberate indifference to an inmate’s serious medical needs violates the Eigéatidient.*

Therefore, the Court must first consider whether any of the named Defendadteitic

deliberate indifference towaidr. Petersois medical needs.

% Hinton v. City of Elwood, Kan997 F.2d 774, 783 (10th Cir. 1993).
% Seeid.

¥71d.

3d. at 782 (10th Cir. 1993) (internal citations omitted).

¥ seeid.

“0Sealock v. Colorad®18 F.3d 1205, 1209 (10th Cir. 2000).

13



The law regarding delibemindifference in the Tenth Circuit is summarize&ealock
v. Colorado** The Tenth Circuit states:
A prison official's deliberate indifference to an inmate's serious mediedsngolates
the Eighth Amendment. “Deliberate indifference” involves both an objective and a
subjective component. The objective component is met if the deprivation is “sufficientl
serious.” A medical need is sufficiently serious “if it is one that has beenasied by a
physician as mandating treatment or one that is so obvious that even a lay person woul
easily recognize the necessity for a doctor's attention.” The subjeatiy@nent is met
if a prison official “knows of and disregards an excessive risk to inmate health or
safety.”?
Accordingly, Plaintiffs must demonstrate 1) tHdt. Peterson’s depravatiaos sufficiently
serious; and 2) that a prison official knows of and disregards an excessiveMisketersots
health or safety.If Plaintiffs cannot make these showings then Box Elder County cannot be held
liable and Defendants are entitled to summary judgment.
Here, the Court finds that suicide is a sufficiently serious harm to satisfpjétioe
component of the deliberate indifference standard.
Next, the Court turns to the subjective compondihis canponent requires a mental
state of at least recklessness as used in the criminal law context. The Suprers&a@aour

“subjective recklessness as used in the criminal law is a familiar and wortaidarsl that is

consistent with the Cruel and Unusual Punishments Clause as interpreted in oanchaes,

#1218 F.3d 1205 (10t8&ir. 2000).

“2|d. at 1209 (internal citations omitted)ee alsd=armer v. Brennan511 U.S. 825, 847 (1994) (holding that “a
prisonofficial cannot be found liable under the Eighth Amendment for denyingraaté humane conditions of
confinement unless ¢hofficial knows of and disregards an excessive risk to inmate heakifety;the official
must both be aware of facts from which the inference could be drawn thatansiabsisk of serious harm exists,
and he must also draw the infererige

14



adopt it as the test fedeliberate indifference’ under the Eighth Amendmeéfit.Thus Eighth
Amendment liability requires “consciousness of a rik.”
Plaintiffs argue Defendants knew the following which shdw Petersorwas a suicide
risk. Defendants knew (Mr. Petersorhad just been released from a mental health facility; (2)
thatMr. Petersorwas high on heroin and heroin withdrawal is incredibly painful with a known
increased risk of suicide3Mr. Petersorhad a history of drug use; (M. Petersorhad a
history of suicidal ideation and was recently categorized as a risk of suicidiér;, B¢terson
had a recent family death and recent deaths in a family increase the ristds;@)Mr.
Petersorwas on medicine to treat severe depression and severe depression increases the risk of
suicideand(7) Mr. Petersomrrefused his 6:00 a.m. dose of antidepressanéssence, Plaintiffs
argue that although the acts or omissions of one employgaahaiolate Plaintiff's rights,
combine those acts or omissidretweerseveral employees acting under a governmental policy
or custom and Plaintiff's rights are violated.
Plaintiffs position, however, is problematic in two regardsst the record idicates that
none of theDefendand at the Jail possessed all the alleged information showim@eterson
was a risk of suicideAnd second, the record in this case does not support Plaintiffs’ arguments.
For example, Plaintiffs allege that the Defendants knew Mr. Peterson wasddiens a

mental health facility one week before his arrest. In support Plaintiffs clieseniss’

3 Farmer v. Brennan511 U.S. at 8390.
44 1d. at 840.

15



deposition and to the Initial Inmate Assessment completed at the time of bookege T
citations, however, do not support Plaintiffs’ position. Instead, Zieseniss thiatés knew Mr.
Peterson “received counseling” at a mental health facility, not that he knelRRekdrson was in
a mental health facility or recently released from being a patient at a fadihgylntial Inmate
Assessment provides that Mr. Peterson had received mental health counselingkoagonate
McKay Dee hospital but it does not state that he was in an inpatient facility as Rlaifede.

Perhaps former Defendants Bills and Campos knew this from their conversatidrwith
Petersois mother. But, the record is clear that neither Bills nor Campos told any ddithe
officers about Mrs. Williams’ concerns. Bills and Campos did not indicate agytmi the pre-
booking form that would have given notice of suicide ideations to the booking officemNels
andZieseniss Further, even if the officers knew that Mr. Peterson had teeemtly released
from a mental health facilitthe week before, thalone would not be enough to meet the
deliberate indifference standafd.

In similar fashion, contrary to Plaintiffs’ position, the officers did not kivbrwPeterson
had a history of suicidal ideation and was recently categorized as a riskidésun support of
this assertion Plaintiffs cite to exhibits that were completed by former Defeidlan Yet, as
therecord showsBills did not share this information with any of the ddflcers and Bills was

not an employee of Box Elder County.

> SeeHocker v. Walsh22 F.3d 995, 1000 (10th Cir. 1994).

16



In short,Plaintiffs attempto demonstrate the “consciousness of ASk&quired under
deliberate indifference biynputing the knowledge of Defendants, and former Defendants such
as Bills and Campos, to other Defendants. This so c&lagerDefendant” that has the
requisite knowledge d¥ir. Petersois risk of suicide simply does not exist in tleeord The
Court acknowledges that the outcome of this case may have been differentfittérs bad
been placed on notice by Bills and Campos. Based on the facts before the Court, hbevever,
Court corcludes smmary judgment is appropriate for Defendants.

Next, the record does not support Plaintitisgumers. For example, none of the
officers knew that heroin withdrawal may increase the risk of suicide. And, gotdra
Plaintiffs’ assertionghe way the officers treated Mr. Petershming his heroin withdrawal
appears consistent with ensuridg. Peterson’s safetyThe officers placed Mr. Petersona
cell that was easily and frequently observed while he was recovering frafidbis of heran.
During the booking botHiesenissand his supervisor Connell interacted and obsevired
Petersono determine if he was acting normal. These officers had seen Mr. Pdiggisan
drugs before from prior incarcerations and presumably had seen himheheas acting normal.
Ziesenisdestified that based on his training he would not have completed the booking process if
Mr. Peterson appeared to be still under the influence of heroin or if he had responded

inappropriately to questioré. Based on thescord there isio reason for this Court to assume

6 Farmer v. Brennan511 U.S. at 840.
47 SeeZieseniss Affd. 1 9.

17



that Officers Ziesenissor Connell somehow missed indications tkiat Petersorwas still high
on heroin during his bookingl'he fact that some of teeofficers knew Mr. Petersomas under
the influence bheroinat one timedoes notby itsef give the officers knowledge thistr.
Petersorpossessed a risk of suicitfe.

Finally, Mr. Petersois own answers to the Assessment questions would have provided
Ziesenissand Connell with further certainty thiatvas appropriate to pladdr. Petersonn Pod-
A and not in a suicide observation cdflaintiffs take issue with the fact that the booking
officers failed to ask follow-up questions to the answérsPetersorgave during the booking
process. The Court has reviewed the questions posed by the booking offiddrs Batersois
answers. While no policy or custom is 100% certain and fool proof, the Court finds the
guestions asked were sufficient under the deliberate indifference staidiardiffs adzocate
for additional follow-up questions without defining when such questioning would ever come to
an end. GiveMr. Petersois answersand demeanothere was no clear need in this case
follow-up with furtherquestions. One cannot, in the Courtewjexpect booking officers to
continue toaskadditional questions about suicide when those officers do notshéfi@ent
information before them indicating that an individual is a suicide risk.

The Qurt, however, is concerned with theriousmistakes made by Officer Ewell
during his 5:00 p.m. count of A-Podwell admits that he failed to follow Jail polieyd

procedure irmaking these mistakesCourts have concluded thaeitherprison officials nor

8 SeeHocker v. Walsh22 F.3d 995, 1000 (10th Cir. 1994).
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municipalities can absolutely guarantbe safety of their prisoners” But, they are
responsible for taking reasonable measures to insure the safety of inmateailame tfdo so
mayyviolate the Eighth Amendentif the prison official shows deliberate indifference to an
inmate’s seriousnedical needs® Here, the evidence shows that Ewell lacked the requisite
knowledgethatMr. Petersomwas asuicide risk. Ewell’s failure to followthe Jail poligesand
procedure, which could haveotentiallysavedMr. Petersois life, “while no causdor
commendation, cannot . . . be condemned as the infliction of punishthent.”

In sum, no facts suggest that the officers had knowledge of the specific riskrthat
Petersorwould commit suicide. “Nor do the facis ffotg suggest that [Mr. Petaya’s] risk of
suicide was so substantial or pervasive that knowledge can be inférred.” Summary
judgment therefore is appropriate for Defendants and Plaintiffs have taiggwbw an
underlying constitutional violation by any of the officers.

C. PlaintiffsFail to Establish a Claim Under § 1983 Against Box Elder County

Even if this Court concluded that Plaintiff had established an underlying employee
constitutional violation, Plaintiffs have failed to sufficiently allege a § 19&8cagainst Sheriff
Lynn Yeatesand Box Elder County. Plaintiffs bring this suit against the individual Defendants

in their official capacity which inother way of pleading an action against an entitythin

“9Lopez v. LeMastetl72F.3d 756, 759 (10th Cir. 1999) (internal citation omitted).
¥ 3ee id.

>l Farmer, 511 U.S. at 838.

*2Hocker v. Walsh22 F.3d 995, 1000 (10th Cir. 1994).
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case Box Elder County® So, any failure to properly assert a claim against Box Elder County
also applies to all the individual Defendants.

To establish a claim for damages un8dr983 against a municipal entity the plaintiff
must prove that (1) the entity executed a policy or custom (2) that caused the pesutifer
deprivation of constitutional or other federal rightsOr, in other words, there must be a “direct
causal link between the policy or custom and the injéty.”[A] municipality cannot be held
liable under § 1983 on a respondeat superior th&aty.

The Tenth Circuit has recognized that a municipality may be held liable under § 1983 if
the final policymaker takes the unconstitutional actiotusually “proof of a single incident of
unconstitutional activity is ordinarily not sufficient to ingmunicipal liability’>® Unless the
plaintiff can show that the ‘guticular illegal course of action was taken pursuant to a decision
made by a person with authority to make policy decisions on behalf of the entitysbeth§®

Here, Sheriff Lynn Yeas is the final policymaker for purposes of Jail policy and
administratior?® Chief Potter and Jail Commander Bull are not final policymakers and were not

present wheir. Petersortommitted suicide As set forth in the Complain®laintiffs rely on

>3 See Moss v. Kopp59 F.3d 1155, 1169 (10th Cir. 2008jnton, 997 F.3d at 783.

> See id.

*° Hinton, 997 F.2d at 783.

%% eatherman v. Tarrant County Narcotics Intelligence & Coord. \ 507 U.S. 163, 166 (1993) (quotiMpnell v.
Dep't of Social Srvs. of City of N,¥436 U.S. 658, 691 (1978).

" See Melton v. City of Oklahoma Gi879 F.2d 706, 724 (10th Cir. 1989) (rev'd en banc in part on other grounds,
928 F.2d 920 (10th Cir. 1991)).

*® Moss 559 at 1169.

¥Id.

0 See MilliganHitt v. Brd. of Trustees of Sheridan Courig3 F.3d 1219, 1224 (10th Cir. 2008) (holding that the
determination of who is thignal policymaker is a question of law left for the court to decide).
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the @nduct of the officers who were involved whir. Peterson’s incarceration trying to
establish liability. As such, Plaintiffs appear to be alleging respondeatasuzdbility for
Sheriff Lynn Yeates and Box Elder County, which the Supreme Court has ruled cannot Suppor
1983 liability against municipalitie®¥.

In addition Plaintiffshave failed to demonstrate thath® need for more or different
training [was] so obvious, and the inadequacy so likely to result in the violatiMr.of
Petersa’s due process] rights, that the policymakers of [Box Elder County] can reasonably be
said to have been deliberately indifferent to the need for additional traifinds.is not enough
to “show that there were general deficiencies in the county’srigajgriogram for jailers®®
“Rather, a plaintiff mustidentify a specific deficiencyhat was obvious anafosely relatetto
his injury, so that it might fairly be said that the official policy or custom was bothedatdy
indifferent to his constitional rights and the moving force behind his inju#§

Here, Plaintiffs allege general deficiencies in poli@eshat the county should have more
policies in placesuch as policy totreat individuals who have taken heraima different
manner than other individuals who may have used other drugs. Such general allegétarts wi
specifying more is not enough to establish liability against Sheriff YeatBex Elder County.

In sum Plaintiffs lve failed to show a direct causal link between alleged defeats policy

®1 Seel eatherman507 U.S. at 166 (observing that a municipality cannot be held liable §ri®83 on a
respondeat superior theory).

%2porro v. Barnes624 F.3d 1322, 1328 (10th CilOID) (first alteration in original) (quotingenkins v. WoqdB1
F.3d 988, 994 (10th Cir. 1996)).

% Lopez v. LeMastet. 72 F.3d 756, 760 (10th Cir. 1999).

% Porro 624 F.3d at 1322 (internal citations omitted).
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and training andir. Petersois suicide®® Therefore summary judgment is appropriate for
Defendants$?®

[11. CONCLUSION

As outlined above, the Court concludes Plaintiffs have failed to meet their burden with
respect to essential elements of their case. “[A] complete failure of proof cimgcan essential
element of the nonmoving party’s case necessarily renders all other faxtteinal.”’
It is therefore

ORDERED thaDefendants’ Motion for Summary Judgm®is GRANTED. The Clek

of the Court is directed to close this case.

DATED this21stday ofJune, 2011.

.t

Brooke C. Wells
United States Magistrate Judge

%5 See Board of County Commis. v. Bro®R0 U.S. 397, 404 (1997) (stating thaplaintiff must show that the
municipal action was taken with the requisite degree of culpability astldemonstrate a direct causal link
between the municipal action and the deprivation of federal f)ghts

 The Courffinds it does not need to address Defendants remaining argument regamimgjty under the
Eleventh Amendment.

%7 Celotex 477 U.S. at 323.

% Docket no. 86.

22



