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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, NORTHERMIVISION

MARCIA EISENHOUR an individual MEMORANDUM DECISION AND
ORDER AWARDING PLAINTIFF
Plaintiff, ATTORNEY FEES
V. Case Nol1:10¢cv-22-CW
WEBER COUNTY, a political subdivision of Judge Clark Waddoups

the State of Utah, CRAIG D. STOREY,
CRAIG DEARDON, KENNETH
BISCHOFF, and JAN ZOGMAISTER, in
their official and individual capacities

Defendans.

INTRODUCTION
This matter is before the court on PlainEisenhours motionsto recover attorney fees
against Defendant Craig Stor€fpkt. Nos. 441 & 443.Judgment was entered in favor of
Plaintiff and against Defenda8torey in the amant of $242,871 on April 24, 2015. (Dkt. No.
315.) Upon postrial motions, that judgment was \aed and a reduced judgmentezet in the
amount of $184,444 for noneconomic damages against Storey and Plaintiff was found to be the
prevaiing party. (Dkt. No. 4373 The court has carefully reviewed the motions and supporting

evidenceand the opposition memoranda and evidembe.court now finds that Plaintiff shall

! The court also granted the Weber County Defendants’ MoticmNew Trial. (SeeDkt. No.

369.) In December 2016, a second trial was held solely against the Weber County Deféiidant
the conclusion of evidence, the Weber County Commissioners moved for judgment a3 afmatt
law on the claims against them individually and in their official capacities. Tiré g@ntel the
motion and dismissed the claims against the commissideaDkt. Nos. 419 & 420.After
deliberations, the jury found against Plaintiff on the claims against Weber Cauetgfore,
Plaintiff is not a prevailing party against the Weber County Defend&wesDkt. No. 437.)
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recover fromDefendantStorey the total amount 8238,225.50 as attorneyees as set forth in
more detail in this decisioMhe court also awards Plaintiff costs in the amous¢f07.53.
ANALYSIS

In a federal civil rights action, “the court, in its discretion, may allow thegiiey party .

. . areasonable attotyie fee as part of the costA2 U.S.C. 81988(b). Section 1988 provides for
attorney fees to be awarded to the prevailing plaintiffs in an action brought4ihtde$.C. 8
1983 The purpose of the statute is to encourage competent counsel to pursue civilasgist
to vindicate the rights of parties whose constitutional rights have been d&jdatevho would
otherwise likely lack the financial means to protect those rights and seegrapragte remedy
for the violation.See City of Riverside v. Rived/7 U.S. 561, 574-75 (1986). In considering a
request for such an award, the court must determine what is a reasonable feby dneral
beginning with a “lodestar” figure based on multiplying the hours counsel reascpaiplyon the
litigation times a reaswble hourly rateJane L. v. Baangerte61 F.3d 1505, 1509 (10th Cir.
1995). Both of these factors are to be judged by the complexity of the issues raised and the
experience of counsel involve8ee Hensley v. Eckerha#t61 U.S. 424, 434 (1983). The vegt
for attorney fees must be supported by detail specifying the dates, taskspdished, and the
time spent on the various taslane L, 61 F.3d at 1510.

Once the court determines the lodestar amount, the court may in its discretiomhadjust
fee b be awarded by taking into account the result achieved, the complexity of tulitjghe
time required to bring the litigation to conclusion and other factors such as unngcessa
duplication of effort, delay, and the importance of the rights beioigged Hensley 461 U.S. at

434-36. In this case, Defend&tbreydoes not contest that attorney fees may be awarded, but

2 Plaintiff also seeks fees under Utah Code § 67-21-5(2) which provides for afeeadgr an
employee prevailing under that chapter. Plaintiff's claims were sudarittthe jury only undes
1983, making it unnecessdyr the court to address the state statute.
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does object to the amount of fees being requested, arguing that they areve)aessi
unreasonable under the facts of this case.

The Lodestar Amount

Plaintiff's attorneys claim approximateiyd 92.85 hours in attorney time from the
commencement of thisase through February 10, 2016. Plaintiff seeks $326,213.50 for time
billed by Hollingsworth Law Office, LLC and $20,100 billed Byenda Beatorfor a total of
$346,313.50. (Dkt. No. 442-1PJaintiff asserts that April Hollirgworth should be compensated
at $350 per hour, her associate Ashley Leonard at $150 per hour, Matt Harrison at $150 per hour,
and Brenda Beaton at $200 per hour. Recognizing that some time was spent by counagl pursui
claims against Weber County ansl commissioners, against whom she did not preRkiintiff
has eliminated from the total hours spent approximately 38 hours as unnecessarynioad she
pursued claims against the Weber County Defendants.

Defendant Storey’©bjections and the Court’s Adjustment to the Fees

The amount of itemized lodestar fees included time spent in pgrslaims against both
DefendantStorey and the Weber County DefendaAtsnoted,Plaintiff wasnot the prevailing
partyagainsthe Weber County Defendants. Defendant Storey objects to the request for attorney
fees, arguing thdtl) the hourly rates are unreasonably hi@)the claimed attorney hours are
unreasonable, were tiwecessaryand are unsupported, and (3) Plaintiff is precluded from
attorney fees and costs spent on the appeal to the Tenth Circuit bibeaCiseuit did not grant
herfees and costs on her appeal. Although Defendant Storey provides some exampétef w
claims as excessive or unreasonable billings, he fails to provide the court wistileddmnalysis
of the requested fees and specific items that should be excelethdant argues that of the

hours Plaintiff claimspnly 118.43 hours can fairly be attributed to work on the claims against



him and that number should be further reduced by 59.22 hours for work attributable to the
economic damages claim, on which Plaintiff did not prevail. (Dkt. No. 432.) Defendant Storey
fails to providesufficientdetail of how he determines these amounts.

Upon review of the supporting information and arguments of counsel, the court makes the
following findings:

1. Plaintiff has provided the court with supporting documentation, ingdiling
records and supporting declarations. The detail provided, however, is in many mstance
incomplete or lacks sufficient detail for the court to determine whethemtleentas reasonable or
whether the work advanced the prosecution optiegailing claim. It is often impossible whether
the time was spent on the claims against the Weber County Defendants or agdaimsaie
Storey. For example, many of the entrees are simply “pc w/ clientRewiew of documents
from defendants.Some entries gear to be time spent on claims agaithe Weber County
Defendantsvithout any effort to reduce or eliminate those hounsgkample, “Review
commissioner minutesleposition transcripts” or “Deposition of Craig Dearddn addition, and
perhaps most gnificantly, Plaintiff fails to reduce any of the trigeparation otrial time to
account for the fact that much of the effort and trial time was directed at the algamst the
Weber County Defendants. Further, Plaintiff does not address whether sommsneaiuttte
claimed fees should be made to accounPtamtiff's failure to prevail on each of the claims
asserted and the work associated with pursuing those claims. Neverthelessrttban adjust
the requested time to account for these deficiencies based upon the informatioif lRAginti
provided and the court’s knowledge of the pretrial and trial proceedings.

2. The court has determined that the holasned by Ms. Hollingswortlon ExAl



(Dkt. No. 4421) must be reduced bgnadditional 32.7 hoursfor time that appears to be

devoted to the claims and discovery against the Weber County Defendants and by 10365 hours
as a 50% reduction for the trial preparation and trial tBased on the court’s familiarity with

the trial, the number afitness called and the complexity of the issues,thiescourt’'sudgment

that both the trial time and the trial preparation time would have been reduced byd@0y!ie

claims against Defendant Storey had been purdiesiimony from the commissioners, the

county attorneythe county’s personnel officers and comptroller would not have been necessary,
or at least significantly reduced, to advance the claims against Defendayt Sscadjusted, Ex

Al supports a total of 655.35 hours. Mallithgsworthclaims an hourly rate of $350 for this

time. The Declaratioof Elizabeth Peckhe provides in support, however, states that Ms.
Hollingsworths billing rate for that period was $300 per hour. Ms. Peck further supports that
$300 per hour, based on Ms. Pecks familiarity with Ms. Hollingsworth’s work, is “realsosrad

in line with her experience and expertise.” (Dkt. No. 442-3.) Ms. Hollingsworth does mot clai
otherwise, but requests the court to award $350 per hour to compensate for the period aver whic
the case has been pending. The court declines this request and finds that anteafr§3G0 for

the time period supported by Ex. Alcsnsistent with fees charged by attorneys with similar

skill, education, and experiencehe court awats $196,605 as an attorney fee for work supported
by Ex. Al.

The court rejects Defendant Storey’s argument that Plaintiff is preclusiadain award of

% Entrees for 6/28/2011 (“Finish discovery requests to County, Storey”) (50%); 10/16/2011
(“prep for depositions, review documents, pleadings”); 10/17/2011 (“Deposition of Craig
Deardon”) 10/19/2011(“Prep for De Depo”) 10/20/2011(“Dee Depo, meeting w/ client”)
10/20/2011 (“Prep for McEwan, Bischoff depos”); 10/21/2011 (“Preparation for, depositions of
McEwan, Bischoff, phone call w/ Client”); 10/24/2011 (“Send notices for ZogaraMtilson
depos; emaiRichan; phone call w/ client re: new info”); 10/28/2011 (“Eisenhour Depo prep,
depos of Zogmaister, Wilson; phone calls w/ client”) (50%); 12/5/2011 (“Review cssiomer
meeting minutes; depositions transcripts”)

* Entrees for 3/21/2015 through 4/9/2q55%).
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fees and costs for the time spent on the appeal. Plaintiff was not entitled tdeelaiand costs
until she was found to be a prevailing party. She was not a prevailing partycahthesion of
her successful appeal, but only had proven her right to a trial on the merits. She #ecame
prevailing party upon entry of judgment in her favor against Defendanty&todehas timely
moved for an award of attorney fees after entry of judgn@ad, e.gBass v. Goodwill356 F.
App’x 110, 117 n.2 (10th Cir. 2009) (unpublished) (denying fees on appeal without prejudice to
refiling after trialand stating[b]ecause Mr. Bass has only prevailed on this interlocutory appeal,
he is not yet a ‘prevailing party’ entitled toatteys fees under [42 U.S.C. § 1988]Brezovski
v. U.S. Postal Serv905 F.2d 334, 337 (10th Cir. 1990) (noting on reversal of dismissal for
failure to timely serve a defendant that “because plaintiff has nestadblished that he is entitled
to relief on the merits of his claims, plaintiff's request for an award of aitsrfees at this
juncture is DENIED”).Moreover, Plaintiff may seek dain costs on appeal in the district court
under Federal Rule of Appellate Procedure 39(e).

3. The court has determined that the 19.9 hours claimed biid/iBigsworthon Ex.
A2, (Dkt. No. 442-1), were reasonably incurred in prosecution of the claianssa@efendant
Storey. MsHollingsworthclaims $350 per hour for this time. She represents that amount is her
current billing rate. Based upon the court’s familiarity with billing sad€other attorneys who
practice in this areahe court finds thatts billing rate is reasonable and consistent with the rates
of other attorneys of similar skill and experience for the period covered B ESee, e.g.
Felders v. Bairett2017 US. Dist. LEXIS 10474, 2017 WL 378467, at *2 (D. Utah Jan. 25,
2017). The court awards $6,965 as an attorney fee for work bidllsngsworthsupported by
Ex. A2.

4, Plaintiff claims a total of $40,691 (approximately 271 hours) for work done by



Ashley Leonard, an associate of Msollingsworth (Ex. B, Dkt. No. 442-1). Thamount claimed
is for work from January 1, 2014rtdugh December 31, 2015. Ms. lrevd’s time was billed at
$150 per hour. The court finds that the billing rate is reasonable and consistentasittheaged
by attorneys in this community with similar Bkind experience. The time is supported by a
detailed billing statement and the court finds it is sufficiently complete andmtascfor the
court to determine that the time was spent advancing Plaintiff's claims. Plaistifbhdowever,
exercised appropriatalling judgment by failing to eliminate time spent pursuing the claims
against the Weber County Defendants. Based on the descriptions provided, the counaieterm
the claimed amount must be adjusted to $27,353 to eliminate time spent gutainrs against
the Weber County Defendantsnd to reduce the trial preparation and trial time by 80%he
court awards $27,353 as an attorney fee for work byllsnardas supported by Ex. B.

5. Plainiff claims a total of $1,462.50 (6.75 hours) at an hourly rate of fft&@ork
done by Matt HarrisorMr. Harrison’s work was all in connection with Plaintiff's appeal to the
Tenth Circuit on which th€ircuit reversed in part a summary judgment granted in favor of all
defendantsk-or the reasons statatiove, the court rejects Defendant Stte@pjection that the
fees cannot be awardedcause they were not requested or awarded by the Court of Appeals. The
court finds that the billing rate is reasonable and consistent for an attornenlaf ekperi@ce
and skills to Mr. Harrison and that the hours were reasonable for his support of thaeppella
argumers. The court awards $1,462.50 as an attorney fee for work by Mr. Harrison as supported

by the Declaration of April Hollingsworti{Dkt. No. 442-1.)

®> Entrees for 10/13/2014 (“Drafted Response to Def MIL7 re County investigation”); 20145/
(“Responded to WC MIL 9”); 10/15/2014 (“Responded to WC MIL 8 and Storey’s
incorporation”); 10/16/2014 (“Responded to WC MIL 10”); 10/16/2014 (“RespotaledC MIL
117); 10/16/2014 (“Responded to WC MIL 4”); 10/17/2014 (“Responded to WC MIL 27); and
10/18/2014 (“Responded to WC MIL 27).

® Entrees for 3/24/2015 through 4/9/2015 (50%).

7



5. Plaintiff claims a total 0$20,100 (approximately 100.5 hours) at an hourly rate of
$200 for work by Brenda Beaton. (Dkt. No. 442429. Beaton initially represented Plaintiff
beginning in August 2008. Most of her early work involved consultatiom Rigintiff,
discussions with the County Attornegfaims made to the Utah Labor Commissiamg time
spent related to the investigation of Defendant Storey by the Judicial Conducti€3oon. Ms.

Beaton has exercised some billing judgment by indicatiogctrarge” forsome othis time. In

January 2010, Ms. Beaton began drafting facts and a draft complaint thatedas filis court on
February 16, 2010. Ms. Hollingsworth appeared as counsel for Plaintiff on June 3, 2010 and Ms.
Beaton withdrew on September 14, 2010. Ms. Beaton has continued to bill time against Blaintiff’
case and seeks attorney fees for time spent through April 12, 2015. Ms. Beaton has provided
billing statements with time entrees. Many of those entrees, however, aréfioraly

descriptive for the court to determine whether the time was spent advandamtgfBlalaims in

this court or spent on related matters for which Plaintiff would not be entitled to réeeseas a
prevailing party in this case. For example, Ms. Beaton seeks $100 for an “Q#it’eo¥

September 12, 2008 and $40 for a “Telephone call to Brad Dee” on September 19, 2008. Nothing
in the description provides the court with a basis to determine the purpose for the abit or c
Similarly, Ms. Beaton seeks $700 for “Judicial Conduct Committee Deposition” on @6tobe

2008. Evidence from the Judicial Conduct Commission investigation was not admisthiide i
caseStarting in March 2009, Ms. Beaton appears to claim the full amount of all timg spe

without explanation of why she no longer chose to exclude some time, even though it is apparent
that the time was not spent on this case, for example, “Telephone Call to Collineatart on

April 27 and June 16, 2009, or “Travel to JCC Hearing, meet with media outlets” on August 4,

20009.



Ms. Beaton'’s failure to exercise appropriate billing judgment would be addupsssfor
the court to deny completely her request for an award of attorney fees. Msstithe court has
determined that it can, from the billing descriptions, determine that some of the tmhéspés.
Beaton did relate to the present case and should be awarded. Time spent draftingtdiatcom
arranging for service and early correspondence about the case appears to havedredaereas
and appropriate to advance Plaingftlaims. The court will award a fee for that timé.also
appears appropriate to allow an award for time spent to coordinate transtegroageé to Ms.
Hollingsworth. It is reasonable to infer thds. Beaton’'sprior fact investigation and knowledge
of the case was helpful and reduced the amount of time Ms. Hollingsworth was regsipedd.
The court will award a fee for that tifieThe court also awards the time Ms. Beaton spent in
preparation of her affidavit for this fee motidrThe court has determined for the reasons stated
that 29.2 hours is allowable at the rate of $200 per hour. The court finds that $200 per hour is a
reasonable rate for an attorney of Ms. Beaton’s experience and skill andissecangith other
fees charged by similar attorneys in the relevant community. Theawartls an attorney fee of
$5,840 for the work by Ms. Beaton in advancing this case as supported by her declaration. (Dkt.

No. 442-2.)

" Entrees from 1/24/2010 through 5/7/2010.
8 Entrees from 5/2010 through 7/29/2010.
° Entrees from 3/30/15 through 4/12/2015.



In summary, the court awards tl@ldwing as attorney fees to Plaintiff:

April Hollingsworth, Ex. A1 (655.35 hours) $ 196,605.00
April Hollingsworth, Ex. A2 (100%) $ 6,965.00
Ashley Leonard, Ex. B (Adjusted) $ 27,353.00
Matt Harrison (100%) $ 1,462.50
Brenda BeatonEx. 2 (Adjusted) $ 5,840.00
Total $ 238,225.50

Request to Tax Costs

Plaintiff filed a Bill of Costs on May 11, 2015 for $10,589.81. (Dkt. No. 325.) Defendant
Storey filed objections on May 26, 2015 and on January 1, 2017. (Dkt. Nos. 328 & 431). Plaintiff
filed a Notice of Renewal of Bill of Costs danuary25, 2017, claiming the same amount. (Dkt.
No. 440.) Plaintiff did not reduce the amount she claims to account for the fact that shgemo lon
has a judgment against the Weber County Defendants or that amount of the judgment agai
Defendant Stary has been reduced to exclude economic danfdgegarty may recover an
awardof costs for necessary litigation expenses under 42 U.S.C. § 1982, 28 U.S.C. § 1920, and
the Equal Access to Justice Act, 28 U.S.C. § 241&@jtion 1920 “enumerates expenses that a
federal court may tax as costsder the discretionary authority found in Rule 54(@yxawford
Fitting Co. V. J.T. Gibbons, Inc482 U.S. 437, 441-42 (198DUCiv R 54-2 provides
additional standards for interpreting the costs allowed by § 1928e} prevailing party bears the
burden of establishing the amount of costs to which it is entitled. Our precedenislestalblthe

amount a prevailing party requests must be reasonablB€é Williams Securities

% The court entered its Memorandum Decision and Order denying economic damagesiter
of law on July 1, 2016. (Dkt. No. 369.)
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Litigation—WCG Subclas$58 F.3d 1144, 1148 (10th Cir. 2009). Under that test, costs for
materials that “merely added to the convenience of counsel or the district coundt are n
recoverableld. at 1147 (quotation omitted). Accordingly, a district court should carefully
scrutinize the items proposey & prevailing party as costsl.

Section 1920 provides that the following costs may, if reasonable, be taxed:

Q) Fees of the clerk and marshal,

(2) Fees for printed aglectronically recorded transcripts necessarily obtained for use

in the case;

3) Fees and disbursements for printing and witnesses;

4) Fees for exemplification and the costs of making copies of any materials thieer

copies are necessarily obtained for use in the case . . .

As support for its bill of costs, the prevailing party must submit a memorandum sf cost
and supporting documentatitimat “(1) clearly and concisely itemize and describe the costs; (ii)
set forth the statutory basis for seeking reimbursement of those costs under 28 U.S.CaBdL920;
(i) reference and include copies of applicable invoices, receipts, and distnsinstruments.
Failure to itemize and verify costs may result in their being disallovi2dCiv R 542(a).

Although the Court has broad discretion in awarding costs, the Supreme Court has
emphasized, that “taxable costs are limited by statute and are modest in scagaliléTcosts
are limited to relatively minor, incidental expenses. [and] are a fraction of the nontaxable
expenses borne by litigants for attorneys, experts, consultants, and investigatorguchi v.
Kan Pac. Saipan, Ltd566 U.S. 560, 132 S. Ct. 1997, 2006 (2012).

In thiscase, Plaintiff has claimed expens@sl costs incurred in prosecuting her claims
against Defendant Storey and against the County Defendants. Upon retrial ointiseagiainst
the County Defendants, the jury found against Plaintiff. Plaintiff has made noieffat Bill of

Costs to reduce or eliminate costs which would not have been incurred had she proceeded only

against Defendant Storey. Because Plaintiff was not the prevailing pamgtta County
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Defendants, she may not recover costs from Defendant Storey that weredintuesing the

claims against the County Defendants. Moreover, Plaintiff bears the burden oigpiteati the

costs were reasonably incurred. In some instaticeRlaintiff’'s Verified Memorandum of Costs

does not contain sufficient detail for the court to determine for which claims ameghich

parties the costs should be allocated. Nevertheless, based upon the court’s knovthezlgasef

and recollection of the trial, the court has made estimates to stlme of those costs using a
percentage. In the abnce of making such an estimate the court would have been required to deny
the costs altogether. Applying these principles, the court finds that the followastgare taxable
against Defendant Storefhe court finds that the allowed costs were readgnaturred and

properly awardable under the relevant statutes and rule.

Item Claimed Amount Claimed | Amount Allowed Explanation

Filing Fees $805.00 $805.00| § 1920

Marcia Eisenhoufranscript $650.45 $650.45| Used at trial

Scott Eisenhour fAnscript $130.00 $0 | Not used

Craig Deardofranscript $287.74 $0 | Witness against County
Defendants

Craig StoreyTranscript $1,000.00 $1,000.00 Used at trial

Jan Zogmaistefranscript $500.00 $0 | Witness against County,
Defendants

Dave WilsonTranscript $500.00 $0 | Witness against County,
Defendants

Alan McEwanTranscript $500.00 $0 | Witness against County,
Defendants

Ken Bischoff Transcript $500.00 $0 | Witness against County,
Defendants

Brad DeeTranscript $500.00 $0 | Witness against County,
Defendants

Summary Judgment $186.15 $186.15| Used on appeal

Transcript

CopyingSummary $84.20 $84.20| Used on appeal

Judgment Record

Trial Exhibits $360.10 $180.05| Used attial (allowed
50%)

Trial Exhibits $79.26 $79.26| Used at trial

Trial Exhibits $60.21 $60.21| Used atrial

AppendixBriefs onAppeal $319.70 $319.70| Used on appeal
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Reply Brief on Apeal $51.51 $51.51| Used on appeal

Trial Subpoenas 2015 $630.00 $0 | Witnesses against
County

Trial Subpoenas 2014 $562.00 $281.00| Witnessesgainst
County (allowedb0%)

Witness Fees Trial $1,020.00 $510.00| Witnessesgainst
County (allowed 50%)

Witness Fes Depositions $164.00 $0 | Witnesses against
County Defendants

Exemplification Costs $1,699.50 $0 | Convenience only

Totals $10,589.82 $4,207.53

The court awards Plaintiff costs in the amount of $4,207.53.

CONCLUSION

For the reasons stated above:

1. Plaintiff's Motions for Attorney Fees (Dkt. Nos. 441 & 44te GRANTEDIn
part and DENIED in part, arlaintiff is awardedb238,225.50 as attorney fees.

2. Plaintiff's Bill of Costs (Dkt. No. 325) and Notice of Renewal of Bill of Costs
(Dkt. No. 440) are GRANTED in part and DENIED in part and Plaintifvisrded costs in the
amount 0f$4,207.53.

DATED this 25th day ofApril, 2017.

BY THE COURT:

Clark Waddoups
United States District Judge
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