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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF UTAH - NORTHERN DIVISION

ANDREW JORGENSEN, MEMORANDUM DECISION AND
ORDER
Plaintiff,
V. CaseNo. 1:11-cv-98-DB-PMW
TREESACQUISITION, INC., aUtah
corporation, District Judge Dee Benson
Defendant. Magistrate Judge Paul M. War ner

This matter was referred to Magistrate Judge Paul M. Warner by Distige Ree
Benson pursuant to 28 U.S.C. § 636(b)())tABefore the court is Trees Acquisition, fisc.
(“Defendant”)second Motion for Sanctions, filed pursuant to rule 37 of the Federal Rules of
Civil Procedure? The court has carefully reviewed the memoranda submitted by the parties.
Pursuant to civil rule 2{f) of the United States District Court for the District of Utah Rules of
Practice, the court elects to determine the motion on the basis of the writtemamdanand
finds that oral argument would not be helpful or seey. SeeDUCIVR 7-1(f).

BACKGROUND

OnDecember 17, 2012, Andrew Jorgeng®Haintiff”) , by and through his coundéed

an initial Motion to Compel Discovery with the Coutingtial Motion”). * On December 31,
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2012, Defendant filed a Memorandum in Opposition tdnitel Motion.* Plaintiff chose not to
file a replyto the Defendant’s opposition memorandusifter the dateo file a reply in spport
of the hitial Motion had passed, the court, as custontaggan a review aheparties’
memoranda in order to make a decision. After a careful review ofi¢h@oranda atharguments
on both sides, the court issued its Memorandum Decision and Order on February 7, 2013
(“Order”).®

The Ordedenied Plaintiff's Initial Motionfor a number ofeasos, among them(1) the
court determined that fact discovery had n@rnreopenedasPlaintiff contendegdand(2), that
Plaintiff had not submitted the motiaa compel “in good faith [after] confer[ing] or
attempt[ing] to confer” wittDefendant. ED. R. Civ. P.37(a)(1).The Plaintiff's Initial Motion
was not “dismissed” as Plaintiff claifisather, the court denied thwitial Motion basedn the
merits of theclaims, the Federal Rules of Civil Procedure, and common-law principles regardi
discovey.

On February 15, 2013, Plaintiff filed a second Motion to Compel DiscoV&egcénd
Motion”) that was sustantially similar to the Initial MotioAi This filing by Plaintiff caused
Defendant to prepare and file anotiemorandunin Oppositionwith the ourt,” specifically to
oppose the Second Motion and to move for an award of sanctions &jainstf. While at

mediation concerning this matti€laintiff became cognizant of the fact that doairt had indeed
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considered the merits of theitial Motion when issuing th©rder,denyingthe same. Upon this
realization, Plaintiff withdrew the Second MotibhThus, Defendant’s motion for sanctions is
all that is before theourt.

ANALYSIS

After careful consideratignhe ®urt conclueés tha sanctions should be imposed upon
Plaintiff's counsel, Lorraine P. Brown (“Ms. Brownt¥hile recognizing that sanctions may not
be availablaunder rule 37 of the Federal Rules of Civil ProcedsgeDataq, Inc. v. Tokheim
Corp, 736 F.2d 601, 605 (10th Cir. 1984}4ding that because the plaintiff voluntarily withdrew
the motion to compel discovery the court neither granted nor denied the motion, and therefore
rule 37 “simply does not provide for an award under such circumstancesputtielects to
impose sanctions on Ms. Brovior negligent actions in representing her client, thus burdening
taxpayersthe court system, and opposing counsel.

In Chambers v. NASCO, In&01 U.S. 32 (1991), the Supreme Court natesiwell
established that courts have inherent powers not “governed . . . by rule or statute but by the
control necessarily vested in courts to manage their own affairs so as to alchiexaetly and
expeditious disposition of case$d: at 43(quotations anditation omitted).The Chambers
Court al® stated that “[a] primary aspect of that discretion is the ability to fashionpaopajate
sanction for conduct which abuses the judicial proceédsdt 4445; see alsdn re Baker, 744
F.2d 1438, 1441 (10th Cir. 1984) (stating that courts have “inherent ’ptmnenanage their

affairs as an independent constitutional branch of governmém3s. Sch. of Law at Andover,
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Inc. v. Am. Bar Ass 1914 F. Supp. 1172, 1179 (E.D. Pa. 1996) (“As part of its inherent power, a
court has widdatitude in fashioning an appropriate remedy.”).

In Baker, the Tenth Circuit noted that lawyers have a “high duty to insure the expeditious
and sound management of the preparation of cases for Baer, 744 F.2d at 1440’ he Baker
court went on to state that:

[W]e are dealing with the matter most criticakhe court itself: management of its

docket anchvoidance of unnecessary burdens on the tax-supported courf§he

primary purpose of sanctions in this context is to insure reasonable management

requirements for case preparation. The secondary purpéscompensate opposing

parties for inconvenience and expense incutyedause of any noncompliance . . . .
Id. at 1441 (emphasis added).

The ourt notesthat in this particular mattethere does not seem to be an aaefiance
or bad faithby Ms. Brown.Raher, by filing the Second Motiomhichwas sultantially similar
to the Initial Motion Ms. Brown’s actions were negligent in light of the Ordiad she carefully
reviewed the Order issued on the Initial Motion, she would have never filed the Secbod. M
Thus,Ms. Brown has unduly burdened opposing counsel, the court, and the taxpayers who
support the court by wasting time and precious resources.

Ms. Brown acknowledges that she is fully responsible for filing the Second Motion, and
that she is solely responsible for her “mistaken assumptiofi$ie ourt is not persuaded by her
explanation as to why she thought the Initial Motion was “dismjssather than deniedn the

merits. The Order was issued in a standard manner. Also, the court is not persuaded by her

arguments that she withdrew the Second Motion as soon as she realized her nmsstaketian
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and therefore no sanctions should be ingex At the pointof Ms. Brown’swithdrawal the
economic impact was already imposed upon Defendant.

The sanctions imposed are to apply only to Ms. Bré&eeFeD. R. Civ. P.37(a)(5)(A)
(providing that “the party or deponent whose conduct necessitated the rtiagipasty or
attorney advising that condyair both to pay the movastireasonable expenses incurred in
making the motion, including attorneyfees” (emphasis added)). In quoting thakerdecision,
the Tenth Circuit stated i.E.N. Co. v. Control Fluidics, Inc834 F.2d 869 (10th Cir. 1987),
that“[w]here sanctions are concerned, however, we have cautionéd thatfault lies with the
attorneys, that is where the impact of the sancthould be lodged.’ld. at 873 (quotindBaker,
744 F.2d at 1442As Ms. Brown herself has noted, she and she alone is responsible for her
actions As such, Ms. Brown is the only person that sanctions are intended for, and she alone
shall be responsible for the payment thereof. She is not to demand, ask for, or accept any a
assistance, or help in making the payment, specifically from her cliens imétter.

In the interest of caution, and to provide Ms. Brown with an opportunity to be heard on
the issue, the cougives the following guidanc®n or before August 16, 201Befendans
counsel shall file with theouirt an affidavit and cost memorandum detailing the reasonable
expenses, including attorney fees, incurred in opposing Plair@#ttend MotionDefendant’s
counsel is not to take into consideration any time or expenses incurred in opposinggihe Init
Motion. After receiving Defendant’s counsel’s affidavit and cost memorantidsnBrown shall
file a written submission dateng her position as to theasonableness of the expenses. The
court does not want further argument on the appropriateness of sanctions, as theadhas alr

been decided. Ms. Brown will file her response with the court on or before August 30, 2013.



After receipt of those filings, theoart will make a final determination concerning the award of
sanctions against Ms. Brown.

CONCLUSION

In summary) T ISHEREBY ORDERED:

1. Defendant’s Motion for Sanctiotiss GRANTED.

2. Defendant’s counse&lill prepareand file an affidavit and cost memorandum
detailing the reasonabéxpensesncluding attorney fees, incurred in opposing
Plaintiff’'s Second MotionDefendant’s counsel’s filing with the court should take place
on or before August 16, 2013.

3. After Defendant’s counsel’s filing, Ms. Brown will then hareopportunity to
respond, thereby informing the Court of her position on the issue of sanctions, as noted
above. Ms. Brown'’s response should be filed with the court on or before August 30,
2013.

IT1SSO ORDERED.

DATED this 30th day of July, 2013.

BY THE COURT:

e / y f
A ”7/,/{// /1 AN I
PAUL M. WARNER

United States Magistrate Judge
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