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IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAH, NORTHERIVISION

DAVID WEBB,
Plaintiff, MEMORANDUM DECISION
V. Case No. 1:11tv-00128DB-DBP
TIMOTHY SCOTT, et al., District Judge Dee Benson
Defendants. Magistrate Judge Dustin B. Pead

l. INTRODUCTION

This civil rights matter was referred to the Court under 28 U.S.C. 8§ 636(b)(1J#Bket
Nos. 74; 78; 89; 93; 95.) Pro se Plaintiff is David Webb. The Court splits Defendants into three
groups. The Ogden City Defendants are the following: (1) Timothy Scottica péficer with
the Ogden City Police Department; (2) K. Murray, a police officer with thee@¢&ity Plice
Department; and (3) Jon J. Greiner, chief of police for the Ogden City Policetidepar

The Weber County Defendants are the following: (1) Terry L. Thompson, the Webey Count
sheriff; (2) Kevin McCleod, the Weber County undersheriff; (3) Kevin Burton, theadns
division chief deputy for Weber County Correctional Facility; (4) R. Westigeeaat at Weber
County Correctional Facility; (5) R. Johnson, a sergeant at Weber County @oakEacility;

and (6) A. Flatt, a correctional officer\&teber County Correctional Facility.
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The third group of Defendants includes R. Gates, a correctional officer at Welnety
Correctional Facility, and three John Doe law enforcement officers.

The Court now consideBlaintiff's five motions to compel. (Dkt. Nos. 74; 78; 89; 93;)95
For the reasons set forth below, the C&ENIES Plaintiff's motions.

. PLAINTIFF'S FIRST MOTION TO COMPEL

Plaintiff filed his first motion to compel against both the Ogden City Defendantthand
Weber County Defendantecause they objected to numerous requests for document production
(“RDPs”). (Dkt. No. 74.) For the reasostatedbelow, the CourDENIES Plaintiff's motion

A. Motion as it Relates to the Ogden City Defendants

i. RDPs Regarding Traffic Stops

Plaintiff servel two RDPs on th©gden City Defendants that afsk all the traffic stops that
Defendant Murray performed three months before Ritsnduly 20, 2011 traffic stophree
months after the stop, and from May 2013 to the present. (Dkt. No. 81 at 2RDHsealso
seekinformation about the “initial determination[s]” for the traffic stops and the ‘@gl ethnic
group of the driver[s] of the vehicles.1d()

Plaintiff argues such information is relevantie 42 U.S.C. § 1988laim that the Ogden
City Defendantsjointly conspired twiolate Plaintiff's civil rights”as well asis 42 U.S.C. §
1986 claim that the Ogden City Defendants neglected to pra¥@t).S.C. § 1985iolation
(Dkt. No. 23 at 35). (Dkt. No. 74 at 1Moreover Plaintiff asserts thaguch information could
show a conspiracy to selectively enforce the law based on considerations sweh 4d.rat 2.)

After reviewing Plaintiff’'s complaintthis Court found only onettual allegatiombout
conspiracy.Plantiff's complaintalleges thaDefendant Murray “conspire[d] to not disclose the

excess force used by” him when he hanéfed Plaintiff too tightly. (Dkt. No. 23 at 22.)
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TheOgden City Defendantste this scant allegation srgue that Defendant Mugra other
traffic stops are irrelevant to Plaintifftonspiracy claims under 42 U.S.C. 88 1985 and 1986.
(Dkt. No. 81 at 6.)Theyasserthe stops “have nothing to do with the alleged use of excessive
force” against Plaintifiduring his arrest.1d.) Therefore;there is nothing about [the other
traffic stops] that would show [Defendant Murray] conspired with another to hid&xcessive
force. (Id.)

The Court agrees with the Ogden City Defendants’ reasoiefgndant Murray’s other
traffic gops bear napparentelevance to Plaintiff €xcessive force basednspiracy clairs.

See Graham v. Conno490 U.S. 386, 396-97 (1989) (notitiiat“[t]he reasonableness of a
particular use of force must be getl from the perspective of a reasonalffieer on the sceng

and elaborating thdthe reasonableness inquiry in an excessive force case is an objective one:
the question is whether the officeegtions are objectively reasonabidight of the facts and
circumstances confronting themithou regard toteir underlying intent or motation”)

(emphasis addedyuotations omitted).

The Court recognizes thBefendant Murray’'®thertraffic stopsmay berelevant toan
allegation about eacially motivatedselective enforcement conspiradyiowever, the Court
cannot infer the existence of such an allegation where Plartdfhplainfails to mention
racially motivated selective enforcememtd indeed failsotidentify any protected class undigr
U.S.C. § 1985.See O’Conner v. St. John'®IC, No. 07-2225, 2008 WL 3825922, at *141 (10th
Cir. Aug. 18, 2008) (unpublished) (“Section 1985(3) conspiracy claims cannot stand on vague
and conclusory allegations; but rather, must be pled with some degree of gpétifici

(quotations omitted)Tilton v. Richardson6 F.3d 683, 686 (10th Cir. 1993) (reiterating that a 42
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U.S.C. § 1985 claim requires “some racial, or perhaps otherwise class-basedughyidi
discriminatory animus” behind the conspiracy) (quotatmmsted)

ii. RDP Regarding Personnel Records

Plaintiff also served aRDPthatasksthe Ogden City Defendants to produce all their
redacted personnel files for the past twelve years. (Dkt. No. 81 &h8.Dgden City
Defendants oppogkis RDPbecausePlaintiff has offered no explanation how, based on the
elements he must establish to prove his claims, this information is reBscalablated to lead
to the discovery of admissible evidenceld. @t 6.) The Court agrees with the Ogden City
Defendantsreasoning andill not speculate atut the personnel records’ relevance where
Plaintiff failed to discuss such relevance.

iii. RDP Regarding 911 Dispatch Communications

Plaintiff servedan RDP that askfie Ogden City Defendasto produceheir 911 dispatch
communications for the time around Plaintiff's July 20, 2011 arrest. (Dkt. No. 81 piThd
Ogden City Defendants oppose this RIFic Young, the Ogden City Police Department
assistant chiesubmitted an affidaviéxplainingthat“Ogden City does not operate 911sor
dispatchsystenti and “does not create ah911 or dispatcltall recordings. (Dkt. No. 81-6f 3
4.) Instead,'Weber Area Dispatch 911 and Emergency Services Distaet™separate entity
... that provides 911 services for entities located within Weber County, including Oggén Ci
(Id. 19 56.)

Based on Young's affidavit, the Court will not compel the Ogden City Defendantsdogar

communications they “do not have possession, custody or control of (Id.  7.)
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B. Motion as it Relates to the WebeCounty Defendants

i. RDP Regarding Prior Representation

Plaintiff moves to compel (Dkt. No. 74 at 2) the Weber Colriendants t@rovide“ALL
prior legal representations of . . . Weber County Correctional Facility . . .Usygspective Law
Firms. ...” (Dkt. No. 83-1 at 3).

The Weber County Defendants oppose this RDP because “Plaintiff has not shown how
knowing whernthe Weber]County Defendants’ counsel has represented them in the past has any
relevance to this case(Dkt. No. 83 at 3.) The Court agrees with the Weber County
Defendantsopposition. The Court will not compel the Weber County Defendants to produce
this information because the Court cannot determine its relevance.

ii. RDP Regarding Jail Surveillance Videos

Plaintiff previously requested that the Weber County Defendants provide hirtheith
surveillance videos from his July 2011 confinemegritveber County Correctional Facility
(Dkt. No. 83-1at 2) TheWeber County Defendanitsformed Plaintiffthatthe “videos no
longer exidted].” (I1d.)

Due to the Weber County Defendants’ failure to preserve these videos, Plaintifioves
to sanction them. (Dkt. No. 74 at ZJowever,in a previous Report and Recommendation, the
Court concluded that the Weber County Defendants had no duty to preserve the videos prior to
their automatic overwrite(Dkt. No. 117 at 4-§ Therefore, the Court refuses to sanction the
Weber County Defendants for failing to preserve the videos.

1. PLAINTIFF'S SECOND MOTION TO COMPEL

Plaintiff moves to compel additional documents from the Weber County Defendants. (Dkt.

No. 78.) For the reasons discussed below, the QaMIES this motion.
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A. Request for August 17, 2011 Letter

Plaintiff preMously senta records request the following nonpartieq1) Dee W.Smith, the
Attorney for Weber County, Utali2) Christopher F. Allred, the Deputy Attorney for Weber
County, Utah; an@3) Rebecca Flinta legal receptionist with the Weber County Attorney’s
Office. (Dkt. No. 881.) Plaintiff requesteé copy of an Augst 17, 2011 letter that he allegedly
wrote to Smith and to Defendant Thompsolal.) (

Plaintiff now moves to compel the Weber County Defendants to produce this letter. (Dkt.
No. 78.) The Weber County Defendants oppose Plaintétisiest. They corrdgtnotethat
Plaintiff “cannot compel” them to produce “documents of pandes in this matter.(Dkt. No.

88 at 3.) Seefed. R. Civ. P. 34(a) (“Adarty may serveon any other partya request . . . to
produce . . . designated documents . . . .”) (emphasis added).

Evenif Plaintiff directed his original discovery request to Weber County Defendants,
theypersuasively argue theyould not be compelled to producketter thattheynever
received (Dkt. No. 88 at 3.)Indeed in its previous Report and Recommendation, the Court
concluded that Plaintifiadfailed to showthatthe Weber County Defendantsceived this
letter. (Dkt. No. 117 at 5-6.)

B. Requess for Information about Government Fundsand Personnel Files

Plaintiff moves to compel the Weber County Defendantidclose “the exact amount of
money per day” they received from “the State of Utath[#ime] Federal Government per
[i] nmate housed at the Weber County Coroaell Facility during July 2011[.]” (Dkt. No. 88-3.)
Plaintiff alsomoves to compel theedactedpersonnel files for the Weber County Defendants for

the past twlve years. (Dkt. No. 88:p
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The Weber County Defendants provided Plaintiff their “avail#iali@ing records” for the
past five years to satisfy Plaintiff's request for personnel. files) However, he Weber
County Defendants oppo#ige remainder dPlaintiff's requestdecausdie failed to show how
therequested information is relevant to any of his clairfi3kt. No. 88 at 4-5.)

The Court agrees with the Weber County Defendants’ position. Other than making a
sweepingeference to his 42 U.S.C. 88 1985 and 1986 claims (Dkt. No. 78 at 2), Plaintiff fails to
describe how the aforemention@dlarmation bears any relevance to proving such claims.

C. Attorney’s Fees

The Weber County Defendants seek attorney’s fees for having to defend agamtist$la
second motion to compel. (Dkt. No. 88 at 5.) The Court concludesotiatr ‘circumstances
make an awardf expensesinjust’where it appeargro se Raintiff broughtthis motionin a
good faithattempt to gather informatiaather than to harassiwyone. Fed. R. Civ. P.
37(a)(5)(B)

V. PLAINTIFF'S THIRD MOTION TO COMPEL

Plaintiff moves to compel the Ogden City Defendantsrtwide responses to two
interrogatorieghat theypreviously objected to. (Dkt. No. 89Blaintiff's first interrogatory
relates to the time peridusetweenJuly 20, 201landDecember 9, 2013.Id., Ex. A.) The
interrogatory seeks “the complete list of SUSPECTS (Inclusive of Nages Ethnic Group,
and Alleged Charges for Arrest)” that Defendant Murray “transported to theMZounty
Correctional Facility” and requested a strip search fiat.) (

Plaintiff's secondnterrogatoryrelatesto a list that the Ogden City Defendaptgviously
gave to Plaintiff (Dkt. No. 89, Ex. B.) The listlentifiesOgden City Corporation’s fortfeur

legal representations over the past ten yedds) Plaintiff now moves to compel the Ogden
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City Defendants to break down this listd.J More specifically, Plaintiff wants the Ogden City
Defendants to identify those representations that relate to civil rights suitglimgcny suits
against Ogden City personnel, Ogden City Police Department personnel, and ¢aeQgaen
City Defendants. 1d.)

Identical to his first motion to compel, Plaintiff argues aéifi@rementionedterrogatories are
relevant to proving his 42 U.S.C. 88 1985 and 1€86ns. (Dkt. No. 89 at 2-3.)

The Ogden City Defendants oppose Plaintiff's third motion to compel for the sasoasea
they opposed Plaintiff's first motion to compel. (Dkt. No. 9That is, they claim that Plaintiff
failed to demonstrate how the aforementioned interrogatories are relevéantdft single
conspiracy allegation stemming frddefendant Murray’sise of excessive force. Because the
Court agrees with the Ogden City Defendants’ reasosgggupraPartll.A.i, the Court
DENIES Plaintiff's motion to compel. (Dkt. No. 89.)

V. PLAINTIFF'S FOURTH MOTION TO COMPEL

Plaintiff moves to compel further discovery responses from the Ogden Citgyd2etfts.

(Dkt. No. 93.) For the reasons set forth below, the OHNIES the motion.

A. Request forAffidavits

Plaintiff previously requested Defendant Scott’s dash camera recording®faintiff's July
20, 2011 arrest. (Dkt. No. 96 at 3.) The Ogden City Defendants responded that Defendant Scott
did not have a video camera in his vehicle at the time of the inciddrjt. (

Plaintiff nowmoves to compdbefendant Scott and an Ogden City Police Department
property officer to submit affidavits confirming that Defendant Scott had rrocdasera video

recording equipment in his patrol car on July 20, 2011. (Dkt. No. 93 at 1.)
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The Ogden City Defendants oppose Plaintiff’'s motion. (Dkt. No. 96.) They é&imgre is
nothing to compel” because they already responded to Plaintiff's discogemgste [d. at 5.)

They claim Plaintiff's subsequentéquestor an affidavit is not a proper discovery request as it
does not ask a question of a party or request documeids.” (

The Court agrees with the Ogden City Defendants’ opposifidre Ogden City Defendants
sufficiently responded to Plaintiff's original discovery request bgriming him no dash camera
recording existed for Defendant Scott. The Court sees no reason why the Ogden City
Defendants must also submit affidavits confirmiihg recording’s nonexistence.

B. Request for 911 Dispatch Communication Logs

Plaintiff againmoves to compel the 911 dispatch communication logs between Defendant
Scott, Defendant Murray, and Officer Copiiem Plaintiff's July 20, 201%rrest (Dkt. Nos. 93
at 2 96 at 2-3)

Plaintiff claimshe spoke witlTina Scarlet, the Director for Weber Area 911 Dispatoth
Emergency Services Distri¢WWeber Dispatch”) (Dkt. No. 93at 2.) She allegedlpld
Plaintiff that the dispatclogs legally belonged tthe Ogden City Police Departmentd.f
However, when Plaintiff submitted a records request for the logs to the Ogdd?olicey
Department, the Department denied the request by claiffmjmyrecord exist[efiwithin Ogden
City files.” (Id., Ex. H.)

The Ogden City Defendants oppose Plaintiff's matidiey reiterate thdtOgden City does
not operate 911 or dispatch and does not create any 911 or dispatch recordings.” (Dkt. No. 96 at
6.) Theyagainclaimthey “do not have possession, custody or control of any recordings made

by Weber Area Dispatchiecause Weber Area Dispatthits own separate entity . . . .’1d()

Paged of 14



The Ogden City Defendants also clarify Plaintiff's assertions aboutseqgge¢he
communication logs. Kim Gibson, the shift supervisoMtaber Area Dispatclsubmitted an
affidavit. In December 2013he received a recordsquest from Plaintiffor the logs. (Dkt.

No. 968  3) However, Weber Area Dispattbnly keeds] dispatch communications for
approximately 12 montkisand“no longer had the recordings” Plaintiff requesteld.. { 4.)

Angela Turner, the records supervisor with the Ogden City Police Departmentttediani
affidavit stating she is in charge i@cordsrequestsentto the police department. (Dkt. No. 96-
10 1 1.) Turner confirms that Gibson forwarded Piffimtrecordsrequest to her(ld. § 3.)
Turner then informed Plaintithat the Ogden City Police Department thdt have possession,
custody or control dfthe] dispatch communications.Id|  7.) Because the Ogden City Police
Department did not @ the aspatch communications, Turner denied Plaintif@sords request
(Id. 1 8.)

To help Plaintiff out, Gibson printed oafficer CAD logs thatlog [] an officer’s status as
he or she is dispatched on different calls.” (Dkt. No89@F 89.) The CAD logs are not
considered dispatch communicationkl. {f 10) However, Gibsomacked authority to release
the CAD logs and informed Plaintiff to direct a request for the CAD logs to gderOCity
Police Department.Id. { 11.) Subsequentlhyhe¢ Oglen City DefendantgrovidedPlaintiff with
the CAD logs

Based on the aforementioned affidavits, this Court concludes that the Oigglen
Defendants have neitheustody nor control over the 911 dispatch communication logs that

Plaintiff moves to comgl.
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VI. PLAINTIFF'S FIFTH MOTION TO COMPEL

Plaintiff moves to compel the Weber County Defendants to supplement responses to
discovery requestheypreviouslyobjectedto. (Dkt. No. 95.) For the reasons stated below, the
CourtDENIES the motion.

A. Unspecified Request for Supplemental Discovery

Plaintiff previously requested the following information from the Weber County Defendants:

Weber County Correctional Facility PBooking Information Sheet under
Charge; Class; Warrant/Comm#; Statute; Bail Amount; etcfor the duplicate
pages from the Weber County Correctional Facility . . . Policies & Procedures
manual on the training provided to each Correctional Officer (Sheriff Depirties
ensuring the Probable Cause Affidavit concerning the arrest and cahtinue
detention of Plaintiff and/or any detainee and the Weber County Corred®imal
Booking Information Sheets are the current Utah Statutes for chargtaghBes?
(Dkt. No. 95. Ex. A.)

The Weber County Defendants objected to Plaintiff's request bet¢auas funclear what
exactly Plaintiff [was] asking.” 1.) Notwithstanding their objection, the Weber County
Defendants provided Plaintiff with the Weber County Correctional FaEibticies relating to
inmate admission and releag@kt. No. 97-1.)

Plaintiff now moves the Weber County Defendants to supplement their respims&Veber
County Defendants oppose Plaintiffesquest (Dkt. No. 97.) After reviewing the record, the
Court will not compel the Weber County Defendants to supplement their resgdresealready
“attempted to cooperate with Plaintiff by responding to his discovery requésktat 3.)

However, they are understandablynsure of what Plaintiff is attempting tompet! because

Plaintiff completely failed to identify the pplemental discovery he seek@d.)
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B. Request for Prior Grievances

Plaintiff also moves to compel the Weber County Defendants to produce a lisbef We
County citizens and detainees who, since July 2011, filagecivil rights grievances through the
Weber County Jail grievance process and Wwee filed civil rights lawsuits. (Dkt. No. 95, Ex.
B.) Plaintiff claims such information is relevant to his 42 U.S.C. 88 1985 and 1986 conspiracy
claims. (Dkt. No. 95 at 1-2.)

The Weber County Defendants oppose this recqagestrelevant” because it “does not
directly involve any of the events of Plaintiff's incarceration.” (Dkt. No. 9%.)atThe Court
agrees with the Weber County Defendants. Plaintiff's complaint brings 42.18$1985 and
1986 conpiracyclaims against th@gden City Defendants rather thidwe Weber County
Defendants. (Dkt. No. 23 at 35.) Therefore, information about other grievances and suits
brought against the Weber County Defendants bears no apparent relevance to $laintiff’
conspiracy claims against the Ogden City Defendants.

C. Request to Correct Bates No. 249

The Weber County Defendants previously supplemented their discovery responses by
providing Plaintiff with Bates No. 249. (Dkt. No. 95, Ex. C.) Bates No. 249 appears to be a
booking sheethatreflectsthe cells Plaintiff was placed in during his July 2@bnfinement at
Weber County Correctional Facilityld()

Plaintiff now moves the Weber County Defendants to “cure their Bates No. 248f|dct
the true nature of Plaintiff's confinement within the Weber County Correctioiditifa
between July 20, 2011 and July 21, 2011. (Dkt. No. 95 at 2.) Plaintiff claims Bates No. 249
intentionally omits the fact that Plaintiff was placed in Booking Area Cell([B&t. No. 102 at

3.)
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The Weler County Defendants oppose Plaintiff's request because they “avanenaf any
documentation that shows Plaintiff spent time in any cell other than B13 during his time
booking.” (Dkt. No. 97 at 5.)Thereforethey “cannot produce what Plaintiff is requesting
because it does not exist.ld() The Weber County Defendardiso state that they do not plan
“to question whether Plaintiff spent time in any other cell within the booking af&h)”

Rather, they only plan to use Bates No. 249 “to demonstrate what time Plaintiédesutek |eft
the booking area . . . ."Id.)

Given the circumstances described by the Weber County Defendi@n@ourt will not
compel them to correct Bates No. 249.

D. Attorney’s Fees

The Weber County Defendants request their attorney’s fees for having to dgéamst a
Plaintiff's motion. Dkt. No. 97 at 4-5.)The Court concludes that other circumstances make an
award unjust where it appears pro se Plaintiff brought this motion in good $a&thked. R. Civ.
P. 37(a)(5)(B.

However, the Court warns Plainttfiat it will consider grantig Defendants attorney’s fees
in the future if Plaintiff continues bringing similarly confusing motions to comphkls Tourt
has struggled to make sense of Plaintiff's motions where they fail to cidanify the
discovery requests at issue and faisét forth precise reasons why such discovery is relevant.
SeeDUCIVR 371(b) (“Motions to compel discovery . . . must be accompanied by a copy of the
discovery request, the response to the request to which objection is made, and a succinct
statement, gErately for each objection, summarizing why the response received was
inadequate.”) In fact, this Court has had to rely almost exclusively on Defendgptsitions

to understand Plaintiff's arguments.
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VIl. ORDERS
For the reasons set forth above, the CBENIES Plaintiff's motions to compel (Dkt. Nos.
74; 78; 89; 93; 95.)

Dated this 1% day of April, 2014. By th

Dustin/B. Pea
United States Magistrate Judge
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