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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

MEMORANDUM DECISION AND
ORDERGRANTING IN PART AND
DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

CHRISTINE SCHOFIELD
Plaintiff,
V.

MAVERIK COUNTRY STORE

Defendant. Case N01:12CV-114TS

District Judge Ted Stewart

This matter is before the Court on Defendant Maverik Country Store, Inelas/€rik”)
Motion for Summary Judgment.For the reasons set forth below, the Cauilitgrant in part
anddenyin part Defendant’s Motion.

|. FACTUAL BACKGROUND

The following facts are either uncontroverted or are viewed in the lightfenastible to
Plaintiff as the nommoving party. Plaintiff Christine Schofield (“Schofield”) was hired by
Maverik in August 2006 to be an adventure guide, which is essentially a cashienpdStie
left the position after a short time but returned to the position at a different Mawegk st
approximatelyoneyear later. Schofield worked pditne at the Maverik #349 store, typically
working weekends, until she was terminated from the position in April 2010.

Schofield reported to both Rick Coleman (“Coleman”), the store director, and Antony
Fisco (“Fix0”), the operations managerhe store director is ultimately responsible for the store

and typically is responsible for hiring, firing, and scheduling. However, theditetor often
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works closely with the operations manager and many store diréleiegate some of these
duties to the operations manager. Coleman was out on vacation for over a week 20 Xpril
although the exact dates he was gone are disputed. When Coleman was gongdHisco w
charge of the store. In any case, Schofield maiatshe worked directly with Fisao April
2010to request time off because she believed Coleman was out of town at thél&iter
Fisco nor Schofieldvasaware of the Familgnd Medical Leave Ac{‘FMLA”) .
A. CLIMATE

Schofield maintains thahé work environment at Maverik Store #349 was hostile.
Schofieldtestifiedthat Coleman told her “to move [her] fat ass” and called her white trash. She
also attest that Coleman often made inappropriate comments about women to which Fisco
would join in or laugh. Coleman was knownmt@akederogatory statements to women
including calling one employee an “old hag” and telling her to get on her broostiig
another female employee that she was old and wore diapdinsganother employee‘slut,”
and makingeference to it smelling like fislvhile he was nearf@male employee. Coleman
also maé comments about preferring to hire all men because women have too much drama and
because men were more focused on their work than what was going on at home.

Fisco admits he witnessed Coleman make derogatory comments to and about his
employees, including referring to them“#at ass), “bitch,” “ho,” “ kitchen bitches,and *“idiot
white trash’ Fisco also admits that he witnessed Coleman show employees @apimoggmails
and text messageand jokes that degraded women. Schotiedtifiedthat she was not aware of

these text messages or emails.

2 Docket No. 34 Ex 4, at 107.



While Schofield indicates that she was uncomfortable with some of the improper
comments, she never asked Coleman or Fisco to stop. Schofield admits that she understood the
process to report these incidents but indicates that she did not complain about thesesbehavi
herself because she was afraid she would lose her job.

B. TARDINESS

In August 2006 and again in November 2007 Schofield signed an acknowledgement that
a hiring manager reviewed a personnel policy manual witA Hére attendance policy, which is
part of the personnel policy manual, noted that employees were expected to repdktdan wor
time and that excessive tardiness or absences could result in immediate dfsmissal.

Defendant also enforced a coaching and corrective action policy that contained a
progressive discipline system wherein the usual practice was to give festbahck, avritten
warning, and a final written warning before terminating the empldy@efendant’s coaching
and corrective action policy states that if a problem persists after a wvdtaing, then the
employee should be placed on a final written warning, at which point “any additionatiorisa
will result in [the employee’s] terminatiorf. The policy also states that disciplinary action
should take place as soon as possible after the problem occurs and that “[fadligpline in
a timely manner maynlicate to the employee that the behavior is condoheHe policy

clearly states that it is not an employment contract and that an employee can hetéerati any
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time “when an employee has engaged in a serious performance deficiencynhatemba
serious infraction of policy, engaged in personal conduct that may adverselyta#
Company’s reputation, or is otherwise deemed to be performing in a cleacbeptable
manner . . . ¥ It also states that “the company reserves the right to terminate an employee at
any time when, in the opinion of company management, a termination is in the Compahy'’s be
interest.”

Despite the attendance policy, Coleman described Schofield as being “at leasttEs m
late[to] 80% of her scheduled shifts ssher hire date’® Fisco similarly described Schofield
as “a very, very good worker” who was “regularly” late to wbrkBecause Schofield was a
good worker while at work, management routinely disregarded Schofield'sesstfi Even so,
Schofield was grbally counseled on multiple occasions that she should be on time. In October
2009, Coleman wrote a letter to all store employees indicating that he had bigeanotcing
policies but that he intended to be stricter going forward. Still, Schofield rdpatéeto work
without consequence. In February 2010, Schofield received her first writtemgéoni
tardiness. Despite the written warning, Plaintiff continued to report lateroyet suffered no

additional writeups in February or March 2010.

81d.
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C. ASSAULT

On April 8, 2010, Schofield was sexually and physically assaulted by her exehdyfr
Schofield’s sister, Shelly Web€Weber”), notified the authorities of the assault and took
Schofield to the hospital. Weber also called Maverik and informed Fisco of the assaun
that Schofield would not be in for her scheduled shifts that weekend. Fisco told Weber “Don’t
worry, tell Christine whershe’s ready [to return to work to] let me knot.’Schofieldherself
came into the store abe point after the assault and told Fisco she was not sure when she
would be able to come back to wdfk Fisco then informed Coleman of Schofislihjuries and
indicated that “she wgin pretty bad shape . . .. He beat the hell out of her and sexually
assaulted her'® Schofieldreceived sick leave for the shifts she missed on Apfiti$® It is
not clear how, why, or by whom, but Schofield was placed on the schedule to work April 16-18,
2010.

Fisco maintains that he notified Coleman that Schofield erroneously scheduled to
work April 16-18. Fisco testified that Coleman responded:

It's not our problem. We have a business to run and it's not our problem. And

you have other things to attend to other than trying to cover [Schofield’s] shifts

She can either come to work or she can find some place else to work. If she
doesn’t want to work, I'll find somebody who do¥s.

131d. Ex. 2, at 99.

%1d. at 110.
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Thereafter Fisco notified Schofield that she needed to work her scheduled shifts on April 16-18,
at which time Schofield ackmdedged that while she was still imip, she would work the

scheduled shifts®

D. TERMINATION

Schofield does not recall whether she reported late for her shifts on April 16—18 but
admits that she may have. Defendant has introduced evidence that Schofield reported
significantly late for at least two and possibly all three of her shifts oit 26#18*°

Schofield came into Maverik on April 22, 2010, to reiterate her desire for additimeal t
off, but before she could do so, Fisco informed hertieaemployment was being terminated
for excessive tardinessd multiple written warning®,

Coleman maintains that he was out of town when Schofield was terminated and that
Fisco made the decision to terminate Schofield. Schofield and tesdoedthat Coleman had
returned from his out of town vacation and that Coleman made tistoteto terminate
Plaintiff.

Plaintiff produced evidence that she hraad receive multiple written warnings for
tardiness Sheclaims sheeceived only one written warning for tardiness, which was from
February 2010. Fisdestified hat he was instructed after Schofield’s termination to create a
final written warning, which Schofield did not see or sign, in order to post hoc pregter

documentation in Schofield’s file to justify her termination.

181d. at 113, 115.
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After her termination, Plaintiff filed a charge withe Utah AntiBiscrimination and
Labor Division (“UALD”) and was issued a Notice of Right to Sue in February 2012. Sdhofie
filed thissuit on May 25, 2012.

IIl. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate “if the movant shows that there is no gersjgntedi
as to any material fact and the movant is entitled to judgment as a matter 6F law.”
considering whether geine issues of material fact exist, the Court determines whether a
reasonable jury could return a verdict for the nonmoving party in the face of all theaevide
presented” The Court is required to construe all facts and reasonable inferences in the light
most favorable to the nonmoving pafty.

lll. DISCUSSION

Plaintiff's Amended Complaint states three causes of action against Dafeta
violation of theFMLA in the form of interference, (2) violation of the FMLA in the form of
retaliation, and (Bviolations of Title VII. The Court will address the substance of the FMLA
claims before turning to the statute of limitations argument and the Title VII claim.
A. FMLA INTERFERENCE

Plaintiff's first claim is for interference with her FMLA rights. Plaintiff claimsattishe
notified Defendant that she needed medical leave due to injuries sustained afksault by her

ex-boyfriend yet Defendant failed to notify Plaintiff of her rights and responsibilitie®utice

?LFed. R. Civ. P. 56(a).

?2See Anderson v. Liberty Lobby, €77 U.S. 242, 249 (19863ifton v. Craig, 924
F.2d 182, 183 (10th €i1991).

23 See Matsushita Elec. Indus. Co. v. Zenith Radio Cdits U.S. 574, 587 (1986);
Wright v. Sw. Bell Tel. Cp925 F.2d 1288, 1292 (10th Cir. 1991).



FMLA and failed to provide her with sufficient leave. Further, Plaintiff argna@sDefendant
fired her because she requested leave after the assault. Finally, Plaog# tdrat Maverik
forged her attendance warning records in order to justify her termination.

“The FMLA makes it mlawful for any covered employer to ‘interfere with, restrain, or
deny the exercise of or the attempt to exercise, any right provided in thisptésctf* “To
make out a prima facie claim for FMLA interference, a plaintiff must establ)shdi [s]hewas
entitled to FMLA leave, (2) that some adverse action by the employer ieteitth h[er] right
to take FMLA leave, and (3) that the employer’s action was related to the exareitempted
exercise of h[er] FMLA rights?®

For purposes of summary judgment, Maverik concedes all three elements afide pri
facie case, but argues that the claim fails because Schofield suffered wlacprbegcause of
Maverik’s purported FMLA interferenc®. Defendant argues that there is no prejudice because
it would have terminated Plaintiff for tardiness regardless of her requesaie. |

Defendant has provided undisputed evidence that Schofield had a long history of
tardiness in violation of Maverik’'s attendance policy and that she was vecbaligeled on
multiple occasions to try to be on time. It is also undisputed that Schofield ceetieast one
written warning for her tardiness. Plaintiff, however, provided evidence thatrild&new
about and had acquiesced in her tardin@4aintiff alsopresented evidence that, under

Maverik’s coaching and corrective actipalicy, an employee would typically receive at least

24 Jones v. Denver Pub. Sch427 F.3d 1315, 1318 (10th Cir. 2005) (quoting 29 U.S.C. §
2615(a)(1)).

251d. at 13109.
26 Docket No. 26, at 39.



two written warnings before being terminated for tardiness. She also pceseiskence that
Fisco and Coleman bHobelieved that three written warnings were required in order to terminate
Schofield?” Finally, Plaintiff presented evidence tHaiscq at Coleman’s request, forged a
written tardiness warning aft&chofieldwas terminated. From these facts, a juyldo
reasonably infer that, had Schofield not requested time off, Maverik would have pehmeitt®
continue at her job while continuing to be tardy.

Moreover, if Plaintiff were entitled to FMLA and indeed sought FMLA time-effhich
are factual issudkat are in dispute—she would not have returned to work the week following
her assault. Because she would not have been at work, she would not have been terminated for
being tardy for her shifts the weekend of April 16—-18, 2010. The Court finds tresstdficient
evidence ofprejudiceand therefore cannot grant summary judgment on Plaintiff’s interference
claim.
B. FMLA RETALIATION

Plaintiff next alleges FMLA retaliation. Defendant argues that summary judgsne
appropriate on this claim becausehofield cannot establish that Maverik's reason for
termination was pretext for retaliatory motive.

FMLA retaliation claims are subject to the burdsmfting analysis oMcDonnell
Douglas Corp. v. Greeff To establish a prima facie case of retaliatioder the FMLA,
Schofield must establish that she (1) engaged in a protected activity, ()bjet 0 an

adverse employment action, and (3) a causal connection exists between thedaatdaty and

2" Docket No 27 Ex. V, at 4: Docket No. 34 Ex. 2, at 134.
28411 U.S. 792 (1973).



the adverse actiofi. After the plaintiff has madthe requisite showing, the burden shifts to the
defendant to articulate a legitimate, nondiscriminatory reason for its atti¢tigshe defendant
proffers such a reason, the burden then shifts back to the plaintiff to show that thant&end
stated reasons are merely ‘pretextudl.’Plaintiff can show pretext by showing that Defendant’s
“proffered explanation is unworthy of credentedr by showing “such weaknesses,
implausibilities, inconsistencies, incoherencies, or contradictions in thieysrip poffered
legitimate reasons for its action that a reasonable factfinder could Hgtiomaéthem unworthy
of credence®

For purposes of this Motion, Defendant does not dispute that Plaintiff has made out a
prima facie claim of retaliation. The burdérerefore shifts to Maverik to articulate a
nondiscriminatory reason for firing Schofield. Defendant has satisfieduhien by presenting
evidence that Schofield was terminated for excessive tardiness.

The burden therefore reverts to Plaintiff to show that Defendant’s purpoatszhrior
firing Schofield is pretextual. The Court finds that Schofield has met this burdesh. tikere is
the question of why Plaintiff was put on the schedule in the first place and winashe
threatened to be fired she did not work her shifts. Second, in almost three years of working at
Maverik, Schofield only received oneitten warningfor tardiness, despite the parties’

acknowledgment that she was late to about 80% of her scheduled shifts from the tregashe

29 Garrett v. HewlettPackard Co.305 F.3d 1210, 1220 (10th Cir. 2002).
30 McDonnell Douglas411 U.S. at 804—05.
3LEEOCVv. C.R. England, Inc644 F.3d 1028, 1038 (10th Cir. 2011).

32 Carter v. Pathfinder Energy Servs., In662 F.3d 1134, 1149 (10th Cir. 2011) (citation
and internal quotation marks omitted).

33 Campbell v. Gambro Healthcare, Ind78 F.3d 1282, 1290 (10th Cir. 2007).
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working there. Third, Maverik’s own coaching and corrective action policy suppaitgif’s
position that her tardiness was condoned because of the lack of corrective astighdht
Plaintiff's tenure at Maverik. Fourth, the same policy descrbisal written warning as an
opportunity for the employee and the employer to meet and discuss the seriousimess of
problem such that “[i]f the behavior continues, the employee will be termin#te@laintiff
claims that she did not receive a finalttemn warning but, even under Defendant’s version of
events, Schofield would have received the final written warning along witin&tion
paperwork, leaving her with no opportunity to correct her behavior moving forward.
Defendant cite®eterson vExide Technologi€s for its position that no procedural
irregularities could justify a finding of pretext where defendant’s disapy policy is
discretionary, not mandatofy. Petersoris distinguishable. IRetersonthe plaintiff was
terminated whileon FMLA leave for injuries he suffered during a forklift accid&nhe
accident investigation revealed that Plaintiff was travelling at an unssée¥pThe gaintiff's
personnel file contained three written warnings for careless material handiughorized use
of machinery, and a health and safety violaftbri:he gaintiff had previously driven a forklift
into a stationary pol& Indeed, a month before his terminatithre plaintiff had received a

performance expectations memo noting he “[mjaow all safety rules at all times” and

3% Docket No. 27 Ex. O, at 5.

%5477 F. App’x 474 (10th Cir. 2012) (unpublished)
%|d. at 478.

371d. at 475.

#1d.

4.

0d.
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“Im]ust drive under control at all times, including maintaining a safe sp&eHis file also
contained a note from his supervisor who completed the performance expectations memo
explaining thathe plaintiff had moved to a different department but had he stayed, the
supervisor would have disqualifi¢ie plaintiff from material handling for failing to follow
safety rules and failing to maintain a safe spéed.

In Petersonthe defendant’s disciplinary policy m&ined that “all disciplinary actions
remain a permanent part of your file” even though the warning systetedstaer each year.
The policy also maintained that “[n]Jothing in this policy shall be deemed to limit theofigfe
company to terminateneemployee at any time for any reas8fh.While the plaintiff was able to
establish a close temporal proximity between taking FMLA and being teedirta could not
“establish pretext without circumstantial evidence or retaliatory mofite.”

Here Plaintiff is not only able to establish close temporal proximity but has also provided
the circumstantial evidence of pretext outlined above. Atissue is not whetheikvaed
have terminated Plaintiff for excessive tardiness, but whether Maverik thdtdo so for that
reason. While Maverik’s policy magiso bediscretionary, Plaintiff provided evidence that she
had a pattern of being tardy that was often talked about but for which she wasitiaty-wy
once. Additionally, regardless of whether tmaching and corrective actigrolicy was

discretionary, both Fisco and Coleman believed Plaintiff needed three wratamgs before

“1d.
“21d. at 476.
4.
*|d. at 479.
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she could be terminatéd. Plaintiff alsopresented evidence that Fisco, at Coleman’s direction,
forged Schofield’s finalritten warning after she was terminated because a Maverik
representativeisited the store seeking Schofield’s personnel #ecording to Plaintiff,
Coleman, believinghree writeups were required, tolgiscoto create and bae#fateafinal

written waning to April 19, 2010.

The evidence thddefendant did not follow its usual process, alariily Fisco and
Coleman’sacquiescence to Plaintiff's tardiness in the pastipledwith the evidence about a
possible forged final written warning, and thesa@roximity between seeking leave and being
terminated provides enough circumstantial evidence for a reasonable jury to find that tardines
was not the true reason for Schofield’s firing. Therefore, a genuine iSswarial fact exists
as to whether Defendasiproffered reasons for its decision to end Plaintiff's employmeme
pretext for retaliation.

C. TIME BAR

Defendantrgues that Plaintiff's FMLA claims fail because they are time barred. AML
claims generally must be brought “not later than 2 years after the datelagttbeent
constituting the alleged violation for which the action is brought” unless the (laitif
establish a “willful”violation of FMLA, in which case the statute of limitations is three yé&&rs.
In order for the thregear limitations period to apply, a plaintiff must demonstrate that his

employer “knew or showed reckless disregard” for whether its conduct was @dtobithe

45 Docket No. 27 Ex. V, at 4; Docket No. 34 Ex. 2, at 134.
%029 U.S.C. § 2617(c).
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FMLA.*" Willful “is generally understood to refer to conduct thaids merely negligerit*® If
an employer acts reasonably or even “unreasonably, but not recklesslygrimidetg its
obligations under the FMLA, its conduct is not willfif”

Defendant cite&cCully v. American Airline® for the premise that Defendant’s conduct
cannot constitute a willful violation of the FMLA when Defendant worked witmE&fato take
non+FMLA time off after the assaultMcCully is distinguishable for at least two reasons. First,
in McCully the employer undisputedly gave the employee all the medical time off she
requested” In the case at hand, Plaintiff represents that she sought time off and was told to
contact Defendant when she was ready to return to workyagesubsequently placed on the
schedule and told that she would have to work her shifts or be terminated. Setoadase at
hand, Schofield reported to two different supervisors, Fisco and Coleman. Fisco, who was not
trained in FMLA told Schofield to take as much time off as needed. However, Coleman, who
was trained in FMLAefused Schofield leave beyond the first weekend after the assault.

Under the FMLA, once an employee provides notgéffcient to make the employer
aware that the employee needs FMg#alifying leave’ the “burden shifts to the employer to
‘inquire further of the employee if it is necessary to have more information athethher FMLA

leave is being sought by the employee, and obtain thessegatetails of the leave to be

“"Bass v. Potter522 F.3d 1098, 1104 (10th Cir. 2008).

“8|d. at 1103 (quoting/claughlin v. Richland Shoe Geal86 U.S. 128, 133 (1988)).
“9|d. at 1105 (quoting/cLaughlin 486 U.S. at 135 n.13).

0695 F. Supp. 2d 1225 (N.D. Okla. 2010).

*11d. at 1233-34.
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taken.”? Where, as here, the leave is unforeseeable, once the employee notifies therasfiploye
the need for leavaet triggers an employer'sbligation “to obtain any additional required
information through informal means® “Thus, once the circumstances suggest that FMLA

leave may be involved, the employer has an obligation to inquire further in order taiasher
specific facts.?

Fisco did not inquire further of Schofield when she requested leave. The reggedtsu
thatSchofield and Fiso were both unfamiliar witkMLA and did not know about the rights and
obligations under FMLA. However, Fisco informed Coleman of Schofield’s assalilt a
Coleman was trained in the FMLA. Once informed, Colemias required to inquire further to
determine whether Schofield was eligible for FMLA leave. Coleman did notréenfyuther.

Whether Schofield’s condition was FMLA-qualifying and whether Schofielofwersation with
Fisco fulfilled her notice obligatits under the FMLA are disputed issues of fact.

As for the retaliation claim, Defendant dismisses the unsigned final writtenngaas
irrelevant because it argues that its coaching and corrective action poliagésediahary one.

While it is truethat the policy may be a discretionary one, both Fisco and Coleman believed they
were required to obtain multiple written warnings before terminating an gagfor
tardiness”> The same evidence detailed above that supports the possibility of pretext als

supports the possibility of willfulness.

®2 Goodwin-Haulmark v. Menninger Clinic, In@6 F. Supp. 2d 1235, 1241-42 (D. Kan.
1999) (quoting 29 C.F.R. § 825.302(ajetailingemployee notice requirements foreseeable
FMLA leave)

*329 C.F.R. § 825.303(b).
> Williams v. Shenango, In®©86 F. Supp. 309, 320 (W.D. Penn. 1997).
> Docket No 27 Ex. V, at 4; Docket No 34 Ex 2, at 134.
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If the jury finds this evidence to be credible, the jury could believe that Defekikew
or showed reckless disregard for whether its conduct was prohibited by the Fhilight lof
this evidence, whether Manik’s actions were willful is a factual question that is not properly
reached at summary judgméftAccordingly, Plaintiff’'s FMLA claims cannot be dismissed at
this point as being timbarred.
D. TITLE VII CLAIM

Plaintiff's third cause of action is fatiolations of Title VII. However, the Complaint
does not make clear under what theories of liability Plaintiff endeavorsvailprén her
Complaint, Plaintiff alleges that she “was subject to harassment based batseag severe and
pervasive.®” Plaintiff also alleges that she “was subject to this hostile environment based on he
gender.®® She further alleges that she was “deprived of a workplace free of a sexsilly ho
environment, subjected to sexual harassment, and deprived of tangiblgrasmgibenefits,
including her termination® The parties agree that Plaintiff pleaded a hostile work environment
claim. Plaintiff claims, and Defendant disputes, that she has also pleaded enséattion

claim.”®®

*®Ricco v. Potter377 F.3d 599, 602—03 (6th Cir. 2004) (“An employer commitvillful
violation of the FMLA when it acts with knowledge that its conduct is prohibited biyNHeA
or with reckless disregard of the FMLA's requirements; therefore, the desgion of
willfulness involves a factual question.”).

" Docket No. 3, at 9.

8.

*91d.

% Docket No. 33, at 43-53.
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1. Hostile Work Environment

In evaluating a hostile work environment claim, the Court considers the work atmosphere
both objectively and subjectivéfywhile keeping in mind that Title VII is not “a general civility
code for the American workplacé® To that end, “run-of-thenill boorish, juvenile, or
annoying behavior that is not uncommon in American workplaces is not the stuff of ¥ITitle
hostile work environment clainf® The United States Supreme Court “ha[s] made it clear that
conduct must be extreme to amount to a change in the terms and conditions of empl8yment.”
These standards are “sufficiently demanding” to ensure that they “filter outaiatsmttacking
the ordinary tribulations of the workplace, such as the sporadic use of abusive éampunalpr-
related jokes, and oasional teasing®

For Plaintiff's hostile work environmetrclaim to survive summarnydgmentthe plaintiff
must(1) be a member of a protected gro(®) be subject to severe apdrvasive unwelcome
harassment, (3) that is based on sex, andli@)s the conditions of her employm&htThe
harassment’s severity and pervasiveness are “evaluated according to the fdatadity o

circumstances, considering such factors as the frequency of the discrignowatduct; its

®Lpenry v. Fed. Home Loan Bank of Topels5 F.3d 1257, 1261 (10th Cir. 1998).
%2 Oncale v. Sundowner Offshore Servs.,, 123 U.S. 75, 80 (1998).
®3 Morris v. City of Colorado Spring$66 F.3d 654, 664 (10th Cir. 2012).

® Faragher v. City of Boca Ratph24 U.S. 775, 787 (1998itation and internal
guotation marks omitted).

65
Id.
® Harsco Corp. v. Renngd75 F.3d 1179, 1186 (10th Cir. 2007).
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severity; whether it is physically threatening or humiliating, or a mere offenterance; and
whether it unreasonably interferes with an employee’s work performéhce.”

A review of the record in this case demonstrétes there isome evidence to suggest
thatColeman receivedornographic emails or text messages while at worklzatdColeman
instructed Fisco to make certain marks on job applications that were from womemarnities.
However, there is no evidence to suggest that Plawdi$ aware of such practices.

Additionally, on one occasion, Coleman referred to Schofield as “white trash” and, on another
occasion, he told her to move her “fat as§tie comments directed at Schofield are not facially
sexbased. In addition, Schofield heard Coleman refer to &hesleemployes as a “hag,” and

a “slut.”®® Once,Schofield heard Coleman say “it smells like fish” when he had to get down on
the floor next to demale employeé&® Finally, Schofield in a declaration attested that she also
heard Coleman use the terms "&itchen bitches’ and “lesbq” although she cannot

remember the exact times or to whom the comments werelsardvas Schofield able to recall
these incidents during her deposition.

There is no dispute that Plaintiff is a member of a protected gmahat Plaintiff found
the harassment she faced to be unwelcokhany of the derogatory comments Schofield
describes are not facially séased Even if the Court accepts the comments made to Plaastiff

sexbased when considering the totality of tirewmstances? Plaintiff's hostile work

®” Chavez v. New Mexic897 F.3d 826, 832 (10th Cir. 2005) (citations and internal
guotation marks omitted).

%8 Docket No. 34 Ex. 4, at 97.
4.

O Chavez 397 F.3d at 833 (finding that facially neutral abusive conduct can support a
finding of gender animus when considering the totality of the circumstances).
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environment claim still fails becaudaken as a whole, the commeats not sufficiently severe
and pervasivéo support a Title VII claim

Courts routinely decline to find a hostile work environment basdthassmenfar more
frequent and more hostile than the incidents 8ettofield faced’ The isolated incidents that
Plaintiff describes do not give rise to a workplace that was “permeatedigdtiminatory
intimidation, ridicule, and insult™ Nor didPlaintiff face a physially threatening environment.
Finally, thee is no evidence that thesHensive utterances unreasonably interfered with
Plaintiff's work performance.

In short, while he Court does not condortlee sophomoric language in which [éman
engagedthe conduct at issue is not actionable under Title'¥/Therefore, the Court finds that
Plaintiff's hostile work environment claim fails as a matter of law.

2. Discrimination

Finally, Plaintiff claims to have pleaded an “adverseoactiaim,” which the Court
construes as a gender discrimination clabefendant disputes such a claim is adequately

pleaced

"L See, e.gVasquez v. Trinity Mission HeaJtB013 WL 4095157, at *4—D. Utah Aug.
13, 2013) (granting summary judgment on hostile work environment claim on evidence that the
supervisor made sexual comments in meetings, talked down to female departmeatsyana
rolled his eyes when female managers spoke, told the plaintiff that if she couldamaelaer
work and home life she should be a séayrome man, and threatened to fire her if her children
continued to gesick);, Ebert v. Lamar Truck Plaz&15 F. Supp. 1496, 1499 (D. Colo. 1987),
aff'd, 878 F.2d 338 (10th Cir. 1989) (affirming grant of summary judgment despite evidence that
employee was exposed to vulgarities, offensive gesturing and touching, amtisictterged).

"2Kline v. Utah Antidiscrimination & Labor Diy418 F. App’x 774, 781 (10th Cir.
2011) (unpublisheditation omitted).

3 See Penry155 F.3d at 1261 (holding that “[w]hile we obviously do not condone such
activity, two inappropriate jokes and a few overheard comments which contaxoed se
innuendo are not severe or pervasive enough to create a hostile work environment.”).
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The purposes of the modern complaint is twofold, “to give opposing parties fair notice of
the basis of the claim against them so that they may respond to the complaint andedhegppris
court of sufficient allegations to allow it to conclude, if the allegations aneedr that the
claimant has a legal right to relief” With these purposes in mind and upon a close inspection
of the pleadings, the Court finds that Plaintiff has neagéd such a claim.

Under her Title VII cause of actidPlaintiff alleges only that she “was subject to
harassment based on sex that was severe and pervasives subject to this hostile
environment based on her gend&tdnd was “deprived of a worlgze free of a sexually hostile
environment, subjected to sexual harassment, and deprived of tangible employraéts ben
including her termination’”” The Court finds the facts alleged in Plaintiff's Complaint do not
suggest a separate Title VII claiRlaintiff pleadedher FMLA claims under two separate
headings entitled FMLA interference and FMLA retaliation. Yet Plaind#sinot separate out
the Title VII claim. Based on these allegations, Defendant cannot be said to ¢yaeermtice
of anything but a hostile work environment claim.

Nor is this a case in which Federal Rule of Civil Procedure 15(b) would apply. Rule
15(b) provides that “[w]hen an issue not raised in the pleadings is tried by the' pagress or
implied consent, it must bestated in all respects as if raised in the pleadings.” Defendant has

not consented to the claim. Indeed, Defendant did not even raise the issue in its summary

4 perington Wholesale, Inc. v. Burger King Cor31 F.2d 1369, 1371 (10th Cir. 1979).
> Docket No. 3, at 9.

®1d.

d.
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judgment motion. The evidence at hand does not support amending the pleadings to plead a
herebfore unpleaded cause of action.

The failure to plead a Title VII gender discriminatidaim appears to be an oversidiyt
Plaintiff's counsel. The Court notdsat Plaintiff's charge of discrimination filed with the Utah
Antidiscrimination & Labor Divisiorstates, “I believe that | was . . . terminated because of my
gender in violation of Title VII of the Civil Rights Act of 1964% ThereforePlaintiff’s counsel
should have been on notice of a potential Title VII termination claim.

Alone, this may not be significant, but the Court also notes that the parties enteiged int
tolling agreement where Maverik agreed that it would not assert statute of linstdéfanses to
claims brought by May 20, 2012. Plaintiff, however, did not file this lawsuit until May 25,
2012, allowing Maverik to assdtte statute of limitabns defenses discussed above. As a result
of the late filing, Plaintiff must now establish a willful violation of the FMLBoth of these
failures appear to be the result of an oversight by Plaintiff's counsel.

IV. CONCLUSION

Based on the foregoini,is hereby

ORDERED that Defendant’s Motion for Summary Judgment (Docket No. 26) is
GRANTED IN PART AND DENIED IN PART.

Under separate order, the abarditled matter will be referred to a Magistratelde to

conduct a settlement conference purst@amUCIivR 16-3(b).

® Docket No. 27 Ex. P, at 1.
1d. Ex. R, at 1.
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DATED this 18h day of June, 2014.

BY THE COURT:

/T ed Stewart
ifed States District Judge

22



