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IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAH, NORTHERIVISION

KELATRON,
Plaintiff, MEMORANDUM DECISION
V. Case No01:12cv-00124DB-DBP
MARLYN NUTRACEUTICALS, District JudgeDee Benson
Defendant. Magistrate Judge Dustin B. Pead

l. INTRODUCTION

This matter was referred to the Court under 28 U.S.C. 8§ 636(b)(1)(A). (Docket Nos. 26; 41.)
On August 21, 2013, this Court granted in part Plaintiff’'s motion to compel discovery from
Defendcant. (Dkt. No. 40.) Under Fed. R. Civ. P. 37(a)(5)(A), the Courtaaisoded Plaintiff
thereasonable expenses, includattprney’s feegt incurredby filing the motion. (Dkt. No. 40
at 910.)*

To aid the Court in determining the proper award amount, the Court ordered Plaintiff to

submit a memorandum of costs by September 4, 20d3at(10.) On that date, Plaintiff filed a

! Defendant never objected to this Court's August 21, 2013 decision, and the time toago so
expired. SeefFed. R. Civ. P. 72(a) (“A party may serve and file objections . . . within 14 days
after being served with a copy [of the magistrate judge’s de¢iio
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motion for $16,724.50 in attorney’s fees. (Dkt. No. 4P)aintiff seeks these fees from
Defendant itself, rather #im Defendant'sounsel. Id. at 1.) For the reasons discussed below,
the CourtGRANTS in part the motion.

. STATEMENT OF LAW ON ATTORNEY’S FEES

With exceptions not applicable herfea court grants a party’s mot to compel, the court
“must . . . require the party . . . whose conduct necessitated the motion, the party oy attorne
advising that conduct, or both to pay the movarg&asonableexpenses incurred in making the
motion, including attorney'tees.” Fed. R. Civ. P. 37(a)(5)(Aemplasis added).

The fee applicartbears tle burden to demonstrate that it submitted a reasoatblaey’s
fees request.Seekllis v. Univ. of Kan. Med. Ctr163 F.3d 1186, 1203 (10th Cir. 1998)
determinghe reasonablenessaich a requesthe district court shouldalculate the “lodestar”
fee amount.Robinson v. City of Edmondi60 F.3d 1275, 1281 (10th Cir. 19989he lodestar
feeamounts the hours reasonably expendled litigationmultiplied by a reasonable rate.
Cooper v. State dfitah, 894 F.2d 1169, 1171 (10th Cir. 1990).

“A reasonable rate is the prevailing markagerin the relevant communityGuides, Ltd. v.
Yarmouth Grp. Prop. Mgmt., In295 F.3d 1065, 1078 (10th Cir. 2002) (citation omitted). To
ascertairthereasonabléoursexpendedthe court should consider the following factdfs:the
taskscounsel would normbl bill to a paying client(2) thenumber of hours spent on edalied

task; (3) he case’s complexity4) the numberfareasonable strategies pursugs);the

% The Court instructed Defendant to filparmissiveresponse t®laintiff's memorandum of
costs by September 18, 2013. (Dkt. No. 40 at 10.) Defendant never responded to Plaintiff's
motionfor attorney’s fegsand thdime to do sahasexpired.

3 “Billing judgment consists of winnowing the howastually expended down to the hours
reasonablyexpended.”Case v. Unified Sch. Dist. No. 233, Johnson Cnty., K&7. F.3d 1243,
1250 (10th Cir. 1998) (emphasis added).
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responses necessitatedthg other side’s maneuverirand (6)the potential duplication of
servicedy multiple attorneysRamos v. Lamn7,13 F.2d 546, 553-54 (10th Cir. 1983),
overruledon other grounds bipa. v. DelValley Citizens’ Council for Clean Aid83 U.S. 711,
725 (1987).

1. ANALYSIS

Plaintiff's lead counseBentleyJ. Tolk attached a declaration to Plaintiff’'s motion for
attorney’s fees. (Dkt. No. 41-2The declaration reflects thabunsel Tolk, counsé&odger
Moore Burge, andounsel Jeffer A. Balls spent a combined 61.7 hours on the motion to
compel. [d. at 24.) Tolk charged a $310.00 hourly rate, Burge charged a $280.00 hourly rate,
and Balls charged a $2.08 hourly rate. I¢l.)

A. ReasonableRate

Tolk declares théourly ratexharged aréreasonable in comparison to [| market rates” for
the “Wasatch Front area of Utah.” (Dkt. No. 41-2 atBased on Tolk’s declaraticandabsent
a challenge by Defendarihe Court concludes the hourly mtharged arszasonable.

B. Reasonable Hours

The Court excludes numerous hours spent on the motion to compel as unreasonable.
Initially, the Courexcludes thd..4 hoursBurgeandTolk spentreviewing Defendant’s
discovery responsés Similarly, the Court excludes the 0.6 hours Tolk spent analyzing
Defendant’s motion to amend its admissidnBresumably, Plaintiff's counsel would have

performed these taskeven in the absence of a discovery disput&tone v. Deag|eCivil

* Burgerevieweddiscovery for 0.3 hours on February 26, 2013, and Tolk reviewed disdovery
1.1 hours on April 15, 2013. (Dkt. No. 41-2 at 3.)

® Tolk performed this task on April 15, 2013d.J

Page3 of 7



Action No. 05ev-01438RPM-CBS,2007 WL 4150298, at *3 (D. Colo. Nov. 19, 2007)
(unpublished).

i. Reasonable Time Spent on Motion to Compel

Concerning the main to compel itself,ite Court excludethe 0.6 hours Burge spent
planning the motioras well aghe 0.6 hows he spent preparing correspondete®efendant
about the motiofi. Thesehoursappearedundant of the 7.5 houBsirgelaterspentdraftingthe
motionand corresponding with DefenddhSee Hensley v. Eckerhadi61 U.S. 424, 434 (1983)
(instructing feeapplicants to “make a good faith effort to exclude from a fee request hours that
are excessive, redundant, or otherwise unnecessaty.

The Court also excludes the 2.0 hours Burge spent preparing the motion to @gaphg
requests for adissions (RFAs)® The Courtrefrained from grantin@laintiff's motionto
compel RFAs because the Cogranted Defendant’s motion to amend its admissions. (Dkt. No.
40at 1Q) See Gonzales v. City of Albuquergie. CIV 09-0520 JB/RLP, 2010 WL 553308t
*12 (D.N.M. Feb. 9, 2010) (unpublished) (“[B]ecause the Plaintiffs did not prevail on all aspects
of the motion to compel, the Court will not shift all the Plaintiffs’ attorney’s fees to the

Defendants.”).

® Burge conducted these tasks on February 12, 2013, dfebomary 8, 2013. (Dkt. No. 41-2
at 2.)

" Burge prepared the motion and drafted a letter to Defendant on February 18,18013. (

8 Burge conducted this task for 1.0 hour on February 22, 20130ahd hour on February 26,
2013. (d.at 23.)
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Setting aside these excludeours,Burge spent4.2 hourspreparing ad revising the fifteen
page motion to compel (Dkt. No. 25)Tolk spent an additional 5.3 hoyneparingand revising
motions that arse from discovery® Ballsalsospent 6.7 hours drafting and revising the motion
to compel*! TheCourt excludes the hours Tolk and Balls spent drafting the motion to compel
because¢heyunnecessarilguplicated Burge'efforts SeeRamos713 F.2d at 55§'[I]f the
same task is performed bbyore than one lawyer, multipt®mpensation should be denigd

ii. Reasonable Time Spent Reviewing Defendant’s Opposition

Balls spen®.2hours reviewing Defendant’s eightige oppositioto Plaintiff's motion to
compe) which includedhe cases cited thereth. The Court finds this time excessive where the
“argument” portion of Defendant’s opposition only spanned four anchaliggags, and
Defendant only cited thremases. $eeDkt. No. 30 at 3-7.) Accordingly, the Court reduces
Ball's time for these effostto 1.0 hour.See Fox v. Vigel31 S. Ct. 2205, 2216 (201])T] rial

courts . . may use estimates in calculating and allocating an attorney's tinié&) Court also

® Burgeworked on the motion to compel for 7.5 hours on February 18, 2013, for 3.1 hours on
February 22, 2013, for 1.9 hours on February 25, 2013, for 1.0 hour on February 26, 2013, and
for 0.7 hours on March 1, 2013. (Dkt. No. 25t 23.)

19 Setting aside theeasonable time Tolk spent conferencing with opposing counsel and drafting
his declaration, Tolk worked on the motion to compel for 0.1 hours on February 25, 2013, for 4.1
hours on February 28, 2013, for 0.2 hours on March 15, 2013, and for 0.9 hours on March 20,
2013. (d.at 3.)

1 Balls worked on the motion to compel for 3.9 hours on March 18, 2013, for 1.8 hours on
March 20, 2013, and for 1.0 hour on March 21, 2018.) (

12 Balls performed these tasfa 0.9 hours on April 8, 2013, and for 1.3 hours on April 9, 2013.
(1d.)
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excludes th®.9 hours Tolk spent analyzing Defendant’s oppositecausehis time
unnecessarilgduplicatedBalls’s effort™?

iii. Reasonable Time Spent Drafting Reply to Defendant’'s Opposition

To prepare Plaintiff's reply to Defendant’s oppositiBajls spenD.7 hourgesearching case
law on Fed. R. Civ. P. 33(d}f. The Court excludes this tings redundant wheBurge
presumablyesearchethis case law when drafting thenderlyingmotion to compel.(SeeDkt.
No. 25 at 5-11) (discussing Fed. R. Civ. P. 33(d).)

Redundantesearch asigd@®alls spenB.0 hourgesearchin@nd draftinghe nine-pageeply
to Defendant’s oppositiolt. Thereafter;Tolk spent 7.8 hounzvising thereply.*® The Court
finds Tolk’s revisions excessive where the reply itself talokostthe same time to draft
Accordingly, the Court reduces Tolk’s revisitime t02.0 hours.SeeMcCargo v. Tex.
Roadhouse, IncCivil Action No. 09¢v-02889WYD-KMT, 2010 WL 5129531, at *2 (D. Colo.
Dec. 10, 2010) (unpublished) (reducing as excessive the time a senior attorneg\gpeaimig
and rewriting a motion to compel).

Additionally, the Court excludes as duplicative the 2.1 hours Balls dpafting and

revisingthe replyin between Tolk’s initial and final revisiort4 See Clarky. Penn Square Mall

13 Tolk performed this task on April 15, 2013. (Dkt. No. 41-2 at 3.)
14 Balls conducted this research on April 25, 2018.) (

15 Balls drafted the replfor 5.5 hours on April 19, 2013, and for 1.7 hours on April 22, 2013.
(Id.) He researched attorney’s fees for 0.8 hours on April 25, 20d.3. (

' Tolk revised the reply for 0.2 hours on April 23, 2013, for 6.4 hours on April 24, 2013, and for
1.2 hours on April 25, 2013. (Dkt. No. 41aR34.)

17 After Tolk’s initial revisions Balls continued to draft the reply for 0.4 hours on April 24,

2013. (d.at 3.) Ballsthen revised the reply for 1.7 hours on April 25, 2018.) (Later on
April 25, 2013, Tolk finakedhis revisions. I¢. at 4.)
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Ltd. P’ship No.CIV-10-29-C, 2011 WL 1990144, at *1 (W.D. OkMay 23,2011)
(unpublished) (reducing as duplicative the hours multiple attorneysrgwesing the same
motion to compgél

V. CONCLUSION

For the reasons set forth above, the CRIRANTS in part Plaintiff's maion for atorney’s
fees. (Dkt. No. 41.) Under Fed. R. Civ. P. 37(a)(5)@efendanmust payPlaintiff $9,197.00
for reasonablattorney’s feeshat Plaintiff incurred in filing its motion to compebDefendant
must pay this amount to Plaintiff i3ecenber 2, 2013

Dated this 8" day of October, 2013. By the Court;

Dustin B.fPead
United Sfates Mggistrate Judge
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