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IN THEUNITED STATESDISTRICTCOURT

FORTHE DISTRICT OF UTAH, NORTHERN DIVISION

CHRISTOPHER JOSEPH TUVELL,
SHERRY LYNN TUVELL, individually and
as heirs of David Christopher Tuvell, and TH IJ:VIE'VIOR’A"\]DUNI DECISION
ESTATE OF DAVID CHRISTOPHER Case No. 1:12v-00128DB-DBP

TUVELL

District Judge Dee Benson
Plaintiffs,

Magistrate Judge Dustin B. Pead
V.

PROFESSIONAL ASSOCIATION OF DIVE
INSTRUCTORS (PADI”), BLUE WATER
SCUBA, LOWELL HUBER, CORBETT
DOUGLAS,

Defendans.

This matter was referred to the Court under 28 U.S.C. 8§ 636(b)(1)(A). (Dkt.T248.)
lawsuitarises from a July 2011 scuba diving accident that resulted in the death of David
Christopher Tuvell. Defendants Blue Water Scuba, Lowell Huber and Corbett Bougla
(collectively “Blue Water”)bring the present motion to obtain leave to substitute an expert and
to modify the scheduling order. (Dkt. 217.)

l. Analysis

Blue Water seek® substitute Thomas Powell, Ph. D., for their previously-disclosed expert,
Capt. Gilliam, who stopped providing his services for reasons related to his congre(B#k.

217.)Capt. Gilliam withdrew fronthe case only days beforesdscheduled depositioBlue
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Water argues that any prejudicaused by the proposed substitution and schedulodification
will be minimal andcanbeadequately cuck

Plaintiffs oppose the moticarguing thaBlue Water’s injury is self inflictedecause they
failed to pay their expert arntthatthe expert discovery deadline has paséield Additionally,
Plaintiffs point out that Blue Water itself claims tinabst of the testimony expected from Capt.
Gilliam can be provided bBlue Water’'sother expertDr. David Sawatzky Finaly, Plaintiffs
pointto severacommunications from Blue Water’s counsel in which he refused to stipulate to
scheduling modifications arekpressed a desire to “get the show on the rb&oikt. 221.)

Defendant Professional Association of Dive Instructors (“PADI”) also aggibe motion
asserting that Blue Water was stricken with “buyer’s remorse” after Savisatigqyosition and
simply seeks a new expert to provide an opinion more to Blue Water’s liking. (Dkt. 223.) PADI
also asserts that it will be prejudiced becatsdrial schedule will be altered while the new
expert is deposed, counter experts are identified, and new moédings setPADI
additionally points to the time and resources expended to prepare for Capt. Gitlegposition,
which was cancelled only days before it was scheduled to d€ically, PADI asserts that Blue
Water and its counsel’s own actions created their problem and they should havetohacce

consequences of those actions.

! Plaintiffs point toBlue Watets counsels earlierrefusal to stipulate techedulingchangesit is
somewhat ironic in thalaintiffsdo so in the same breath that they oppose the present motion
for modification of the discovergcheduleAll parties are admonished to comply with their
professional duties regarding scheduling accommodations and adjusteeeits). Civ. R.

83.1-10).
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The Court mayin its discretionmodify a scheduling order for good cause. Fed. R. Civ. P.
16(b); Rimbert v. Eli Lilly & Co., 647 F.3d 1247, 1254 (10th Cir. 2011). The Tenth Circuit
examines four factors to evaluake Court’suse ofits discretion?

(1) the prejudice or surprise in fact of the party against whom the excluded
witnesses would have testified, (2) the abilityhat party to cure the prejudice,
(3) the extent to which waiver of the rule against calling unlisted witnesadd w

disrupt the orderly and efficient trial of the case or of other cases in court, and (4)
bad faith or willfulness in failing to comply with the court's order.

Id. (citing Summersv. Missouri Pac. RR. Sys., 132 F.3d 599 (10th Cir. 1997)

a. Rimbert factors

As to the irst and second factgrithe Court finds that there m® prejudice as that term is
used inRimbert because the problems created are monetary in néitigérue that aly days
before Capt. Gilliam’s scheduled deposition, Blue Water disclose@€#mt Gilliam had
withdrawn fromthe casdor problems related to payment of his invoices. ABn,Powell’s
identity was revealedn March 13, 2015, three days before the close of expert discovery. This
creates a scramble for allvolved to modify scheduling orders and adjust to these changed
circumstancesNonethelessmodification of the schedulingrder alonedoes not constitutine
type of prejudice with whickve arenowconcerned

Next, Plaintiffs and PADI credibly assert thaig changeesulted in wasted resources
preparing for Capt. Gilliare depositionWhile this may present a type of prejudicesainh be
remedi@l. See Rimbert at 1255;Sthon Mar. Co. v. Holiday Mansion, No. CIV. A. 96-2262=EO,
1998 WL 433931, at *1 (D. Kan. July 30, 1998). In the eBne Water introduces a new

expert, it mustemedy this prejudice hyaying for the reasortae costs andttorneyfees

2While the parties and even some cases refer to thesgsas the standard by which good
cause is measuteRimbert speaks otherwise. Rather than setting for an estivauist of factors
for determining “good cause” tiRmbert court was merely recounting factare Tenth Circuit
considers for abuse of discretidd. at 1254.
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incurred byPlaintiffs and PADI toprepare for Capt. Gilliara depositionlf the parties are able
to determine a appropriate amount on their own, theu@ will accept their arrangement a
dispute arises, the Court will review the purported charges and determine raagpvapk

Secondwhile Plaintiffs and PADI suggéghattrial may be delayed by modification of the
scheduling order, the relevant inquiry is how much time the opposing party has to foefizee
witnessbefore trial The Summers court reversed a trial court’s denial of a motion to substitute
an expert filed only eighty days before trial, and also noted cases involviogter simeframe.
Summers at 605. The present motion was made over six months before trial. Accordingly, this
factor tips in favor of Blue Water. Although trial could conceivably be delayedutbstitution
will not disrupt theorderlytrial of the casgwhich isnearly six months away.

As to the fourtHfactor, the Court does not find that Blue Water acted willfully or in bad faith.
While its opponents have suggesBide Wateris merely seeking second b of the expert
apple, none of Blue Water’s actions rise to the level of willful disregardhéoscheduling order.

b. Good cause

PADI and Plaintiffs suggest that no gbcause exists hebecausdlue Waters improperly
attemptingto substitte expertdased omlissatishctionwith Dr. Sawatzkis deposition
testimony This is not supported by the facts héBkie Waterhas been attempting teeplace
Capt. Gilliam since he withdrew from the cakee to a payment dispuf@ADI attempts to
ascribe the actions of Blue Watemsurer to Blue Watatself to demonstratéhat Blue Water
created the payment dispu(Bkt. 223.)PADI does not acknowledge that Blue Wa@ounsel
offered to guarantee Capt. Gilliam’s féBkt. 217 at 5.) It would be unfair to attributes
insurers failure to timely pay a fee to Blue Water, whdknying them the benefit of their

counsel’s offer to guarantee payment. Thusptngneant dispute does not appear toBlae
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Waters attempt to switch experts last minute becaagen with the offer of a payment
guarantee, Capt. Gilliam elected to withdrstwortly before his deposition.

Nonethelessthe Courfiinds that good cause feubstituton and modification only exis
with respect tdahe purportedssues witHin the PADIDSD program and standards .”. (Dkt.
217.)Capt. Gilliamopined on whethePADI’s standards conform to industry standafis.
Sawatzky did not testify about these standards lyuBlire Wateis own concession, Dr.
Sawatzkycan already provide 90% of the evidence they need. Thus, Blue Water has only shown
good cause teubstitutean expert on the issue of the quality of PADI’'s standards. They have
identified no other evidentiageficieng creded by Capt. Gilliaris departure

[. Order

For the reasons set forth above, the Court:

GRANT S Blue Wate’'s motion to substitute expert and amend the scheduling order on the
condition that Blue Water pay Plaintiflsnd PADI's reasonable costnd attorney fees incurred
in prepaationfor Capt. Gillianmis depositions. (Dkt. 217.)
Additionally, Blue Water musprovide its new expert report by close of business on April 29,
2015.That report must be limited fmurportedssues witHin the PADIDSD program and
standards . . . Blue Water shall make their new expert available for deposition no later than
May 15, 2015. Consequently, the deadline for dispositive motions and motions to disqualify
experts is suspended.

After Blue Watets new experi$ deposition, the parties shall submit a proposed schedule for
the remainder of the case. If the parties are unable to agree to a schedulaltipeyiton the

Court for a status conference to discusanlagter.
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IT IS SO ORDERED.

Dated this 5" day of April, 2015. By the Court:

DuSinB. Péad
United Stgtes Magigtrate Judge
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