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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,CENTRAL DIVISION

CASPERS ICE CREAM, INC., a Utah MEMORANDUM DECISION
Corporation AND ORDER

Plaintiff,
Case No. 1:12-CV-133
V.
Judge Clark Waddoups
THE FATBOY COOKIE COMPANY, INC.,
a New Jersey Corporation,

Defendant.

INTRODUCTION

Caspers Ice Cream, Inc. (“Caspers”) britigs action against Defendant The Fatboy
Cookie Company, Inc. (“Faby Cookie”) claiming trademhrinfringement and unfair
competition. Plaintiff asserts that Defendant’s use of its alleged mark is likely to cause confusion
as to the origin of its products. Fatboy Cookieves to dismiss on the baghat the court lacks
personal jurisdiction. Caspers opposes the motidmaoves to strike the Declaration of Joel
Ansh, President of Fatboy Cookie, offered in support of Fatboy Caakietion to dismiss.

The court held a hearing on the motiondvay 15, 2013 at which attorney Brett Davis
represented Caspers and atéysiMichael Friscia and Diskn Burton represented Fatboy
Cookie. At the hearing, the court DENIED Caspers’ motion to strike and Caspers made a request
for further limited discovery on the issuejofisdiction which the court also DENIES.

The court finds that Plaintiff Caspers has met its burden to show that Fatboy Cookie

had either substantial and cantous contacts or such minimumwntacts with Utah to exercise
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general or specific personal junistion and, therefore, the court BRTS the motion to dismiss.
The court also explains its denial of Caspearetion to strike and Caspers’ request for limited
discovery.

FACTUAL BACKGROUND

Caspers is a Utah-based business whichisellsream nut sundaes on a stick, ice cream
sandwiches, and a wide varietyather products. Caspers uses the mark “FAT BOY” to market
its products. Fatboy Cookie is a small one-employé¢ew Jersey company that began operating
in or around 2004 and offers cookie dough and aigtifior sale through online and retail outlets
using the names “The Fatboy Cookie Comgaand “Fatboy’s Outrageous Cookie Doudh.”

A. Fatboy Cookie’s Motion to Dismiss

In its complaint, Caspers alleges only tti$ court has persongirisdiction over Fatboy
Cookie “by virtue of its transaicly and doing business in this gtatonducting infringing activity
in this state, and causing othertius injury in this state* No additional judictional facts are
pled. At oral argument, counsel for Caspersiaekedged that the allegation is conclusory and
must be disregarded by the court.

In support of the motion to dismiss, FatboydRie offers the declaration of Joel Ansh,
who states that Fatboy Cookie el almost no contact with the state of Utah, that it is not
located or registered to do business in Utahs ahm sell products in stores in Utah, has no
property, bank accounts or other asse Utah, has no employees, agents or representatives in
Utah, and does not have any custosrithat are Utah residents. Caspers offers no evidence to

contradict this testimony.

! Seee.g.,Complaint at 2-3, 11 1, 7-8 [DNo. 2]; Declaratin of Joel Ansh at 1, § 2 [Dkt No.

12].
2Sedd. at 2, 4, 172, 15
Id.at 2, 1 5.



Mr. Ansh states further that Fatboy Cookie’sesmontact with the state of Utah was one
order sent to Park City placed by an existingtomer, a Pennsylvania resident, who was on a ski
vacation in Utalf. Mr. Ansh also states that, other thhis contact, Fatboy Cookie has shipped
no products to Utah, has not bil any customers and has rexteived any inquiries or other
contacts from customers in Utah through its website, or by phone, fax, or -l Ansh
states that Fatboy Cookie does dioéct any advertising or prortional efforts to Utah, does not
mail any materials to Utah residents, does na&tatliany discounts, coupors,other special deals
to Utah residents, or direct any otlaetivities to Utah residents in any wlyHe further states
that shipping the frozen cookie dough by air, whauld be required in ordeo ship to Utah, is
prohibitively expensivé.

Caspers opposes Fatboy Cookie’s MotioDtemiss and offers in support the
Declarations of Bliss Stinsdha Utah resident, and Paul Merrill, Caspers’ CE@aspers
asserts that Fatboy Cookie has “sold angpd multiple products to a Utah residefit.”
Notwithstanding this broad astien by Caspers, Ms. Stinson fifistd that she placed a single
online order in October 2010 from Utédr six boxes of frozen cookie dough. Stinson further
testified that Fatboy Cookie shipped hed@rto her home address in Sandy, UfahFatboy
Cookie responded with evidence tiMg. Stinson is a legal assistant who works for the lawyers
representing Caspers. The order was placed as part of the preparation of the complaint. At oral

argument, Caspers’ counsel acknowledged thaede ind stated that Caspers does not rely upon

* Sedd. at 2, 1 4.

®> See id.

®Seeidat3,16

" See idat 2-3, 1 5.

8 [Dkt No. 14].

° [Dkt No. 15].

10 Caspers Opp. Memo., at 4 [Dkt No. 13].

1 SeeDeclaration of Bliss Stinson at 1-2, 1 2 [Dkt No. 14].



the order placed by Ms. Stinson as a basiguftsdiction, but only as a challenge to the
credibility of the Ansh Declaration.

Caspers argues that Fatboy Cookie isexttiip both general and specific personal
jurisdiction in this court because its activitiaslude operating an online website on which it uses
the disputed mark and that it promotesitsducts to consumers Wtah through the most
popular social media websites including YouTube, Twitter, and Facebook. Caspers posits that
Fatboy Cookie’s online activities cause injury to Caspers’ righttsarState of Utah and thus
personal jurisdiction exists ovEatboy Cookie in Utah and the court should deny its motion to
dismiss.

In response to the Stinson Declaratiortbbg Cookie submitted a second declaration by
Joel Ansh® in which he explains th&tatboy Cookie has no electrom@cords of orders, that he
keeps all orders in boxes, that he had forgdtterorder to Ms. Stinson but has reviewed paper
copies of all orders back to 2004 and, other thanStinson order and the orders placed by the
Pennsylvania resident, no orders have been dhifgpgtah. Mr. Ansh further explains that he
did not intentionally conceal any informationtirs first declaration, but simply inadvertently
failed to include one order for $83.70 that was shigpddtah in 2010. He states that the cost of
shipping that order was $80.90. He further brokerdtive percentage of orders shipped in 2012,
noting that 67.5% were shipped to East Coadest 6.7% were shippsal states bordering the
East Coast states and 25.8%evshipped to other stat&s. He expressly denies any other orders

to Utah®®

12 Sedd. at 2, 11 3-5.

¥ Ansh Second Decl., [Dkt No. 19].
“ Seeidat 3-4, 1 11.

> Seeid. at 3,1 9.



ANALYSIS

l. STANDARD FOR MOTION TO DISMISS

When contested, the plaintiff hagthurden of proving jurisdiction exists. Where there
has been no evidentiary hearing and the counsiders the motion to dismiss on the basis of
affidavits and other written materials, the pldfritas the light burden of needing only to make a
prima facie showing’ In determining whether such a shiogexists, the court is to accept the
allegations in the complaint as true and resal\l factual disputes in the plaintiff's favit.
Nevertheless, only the well pled facts of ptdfis complaint, as distinguished from mere
conclusory allegations, rstibe accepted as trlie. Conclusory allegations are to be disregarded.
The plaintiff has the duty taupport jurisdictional allegations in a complaint by competent proof
of the supporting facts if jurisdictional ajjations are challengday appropriate opposing
evidence?

I. MOTION TO DISMISS FOR LACK OF PERSONAL JURISDICTION

A. General Personal Jurisdiction

“General personal jurisdiction permits a ddorexercise power over a defendant without
regard to the subject of the claim asserted. skoh jurisdiction to exist, the defendant must be
conducting substantial amdntinuous local activityn the forum state® When determining
whether a defendant’s contacts with a forum state are sufficient to confer general jurisdiction, the
Tenth Circuit considers four famtss: “(1) whether the corporati solicits business in the state

through a local office or agen{&) whether the corporation seratgents into the state on a

6 See Far West Capital, Inc. v. Towd®& F.3d 1071, 1075 (10th Cir. 1995).

' See Wenz v. Memery Crystab F.3d 1503, 1505 (10th Cir. 1995).

8 See Rambo v. American Southern Ins, 889 F.2d 1415, 1417 (10th Cir. 1988).
1 See Wens5 F.3d at 1505.

% See idat 1508-1509.

L jAccess, Inc. v. WEBcard Techs., |i@2 F. Supp. 2d 1183, 1186 (D. Utah 2002).



regular basis to solicit business; (3) the extenthich the corporatioholds itself out as doing
business in the forum state, through advertisésndiatings, or bank accounts; and (4) the volume
of business conducted in the state by the corporatfon.”

Here, the uncontradictedidence is that Fatboy Cookiediaad only two contacts with
the State of Utah since 2004 when it began opeyats a business. One of those contacts came
through two mail deliveries to a Paytvania resident visiting Utah on a ski vacation. The other
was an order made at the requfsCaspers’ Utah attorney.

It is well accepted that “courts determmg whether general jurisdiction exists have
required much more than a single contact in the forum stat&he delivery of an order to the
Pennsylvania resident on vacation cannot be charasdesis a solicitation of business in the state,
regularly sending agents into the state, or conducting business in the state. Even if each of those
factors weighed in favor of jurisdiction, whi¢hey do not, the volume of business is so
insignificant that it weighs strohgagainst a finding of jurisdton. The only other order made
and shipped to Utah was the order requested bpa&Za’ attorney throudBliss Stinson. Caspers
concedes appropriately that tleisntact is not sufficient testablish jurisdiction in Utah.

Caspers asserts, however, that Fatboy @bkiperating a websita Twitter account, a
Facebook page and a YouTube account are suffimemeate jurisdiction in Utah. Caspers
argues that these online operations allovb&gatCookie to conduct busss over the Internet
within Utah and that this is sufficient contactcionfer general jurisdiction over Fatboy Cookie in
this court. Fatboy Cookie, however, does natdtiits ads at Utahor does it reach out and

purposefully direct its activiteeor products to Utah. Althoudbtah residents can access its

22 Grynberg v. lvanhoe Energy, In@012 U.S. App. LEXIS 14254 at *22 (10th Cir. July 12,
2012).

% D.J.'s Rock Creek Marina v. Impal Foam and Insulation Mfg. Cp2003 U.S. Dist. LEXIS
1686 at *9 (D. Kan. Jan. 29, 2003) (finding general jurisdiction did nst exer third party



website and Fatboy Cookie statewiil ship products anywhere, those facts are not sufficient to
confer general jurisdiction. Theebsite is not directed specidilly at Utah residents and the
website does not qualify as substantial contact Wtdh. There is nothing on the site to suggest
or induce purchases tatgd to Utah residents and, in fact, Mr. Ansh testifies without
contradiction that it is commeally prohibitive for Fatboy Cookito ship orders to Utah
residents. The dough is frozen, reong it to be packed in ic@nd airfreight shipping costs are
prohibitive. Caspers offers no evidence thatfatboy Cookie website other online media

have generated any business in Utah or @venest by Utah redents in Fatboy Cookie

products.

Considering the four factors requiredetealuate whether Fatboy Cookie conducts
substantial and continuous lbdeativity in Utah, Caspers doest offer facts to support the
allegation that general persopaisdiction exists in Utah ovd=atboy Cookie. The Defendant
does not solicit business in the state through a Idieé@r agents as its onbffice is in Fair
Lawn, New Jersey. It does not send agentsthecstate on a regulardia to solicit business as
its only employee is Joel Ansh who resides and works in New Jersey.

The extent to which it could be said thatdalds itself out as doing buness in the state is
insignificant even taking into account its websiteit does not have adtisements or listings
directed at Utah and has nanBaaccounts here. The volume of business conducted in the state
by Fatboy Cookie is also insigraint. The facts that Caspers pleads in its complaint are
conclusory allegations unsuppattby facts and the court is receidl to completely ignore these
allegations. On the face of the facts offere@aspers’ complaint and declarations, there is no

support for general persdnarisdiction in Utah.

defendant in forum state whe defendant had only one customer in the state).



Caspers relies afippo Manufacturing Co. v. Zippo DOT Com, fido support its claim
to jurisdiction. Zippoaddressed specific jurisdiction, butdpars relies on it primarily to argue
for general jurisdiction. Caspers faitsmeet the requirements under eith&ippois often cited
as a test to determine whether a website’s levigitefactivity is sufficiento create jurisdiction.
TheZippoanalysis balances the nature and qualitpommercial actity conducted over the
Internet®® “Although helpful, this ditrict has found that th&ippoanalysis, by itself, is
incomplete.®® In outlining its preferred atysis, the court has stated:

Personal jurisdiction can easily be foundenda defendant clearly does business

over the Internet such as entering intmtracts which require the knowing and

repeated transfer of files over the Internédn the other hand, a “passive” website

that does nothing more than make infotiora available cannot, by itself, form the

basis of jurisdiction. In the middle ground lie “interactive” websites, where a user

can exchange information with the host computer . . . The courts that have

evaluated these middle-ground cases tyfyid@ok for “something more” than a

website’s existence to find specific personal jurisdicfion.

Fatboy Cookie’s website falls in this middjeound and Caspers fails to offer evidence of
facts that would meet the requirement for “sdmmed more.” The website may be evidence of a
willingness by Fatboy Cookie to conduct business withof-state residents, but there is nothing
to show that Fatboy Cookie intended to spealfy attract businessdm Utah or that it
intentionally and specifically directed its activities to Utah. There is not sufficient evidence to
show the anticipation of an imypfrom Fatboy Cookie’s contactath Utah that would make it
reasonable for Fatboy Cookie to expect to Hechento court in Utah based on its nearly

non-existent contacts with this state. Plaindifontentions are notably weak as they are based

on the interactive capaltyl of Fatboy Cookie’s website, whicllowed one order to be made

2 Zippo Mfg. Co. v. Zippo DOT Com, In852. F. Supp. 1119 (W.D. Pa. 1997).

* See idat 1124.

% Robbins v. Flightstar, Inc2011 U.S. Dist. LEXIS 1839 at *9 (D. Utah Jan. 6, 2011) (internal
citations omitted).

2" Sys. Designs, Inc. v. New CustomWare 248, F. Supp. 2d 1093, 1100 (D. Utah 2003)



from Utah by the Plaintiff's attorney. Withoutishone order by the PIdiff's attorney, and even
with it, the fact thaFatboy Cookie’s website alls for interactive orders to be made is not
enough to provide Utah jurisdiction over Fatlidyokie in this casedrause Fatboy Cookie did
not direct its activitiesoward Utah in any way.

Fatboy Cookie’s connection with Utahavis website, along with the one order by
Caspers’ attorney, is random, fortuitous aridratated and, the purchase, even if considered by
the court, would be the result of Caspers’ @ffdo try to manufactunerisdiction over Fatboy
Cookie in this forum. Fatboy Cookie’s websitgiteractive capability isot sufficient contact
with Utah to create general jurisdiction.

B. Specific Personal Jurisdiction

“In contrast [to general fisdiction], specific personal jisdiction gives a court power
over a defendant only with respect to claimsiag out of the partigdar activities of the
defendant in the forum state. Specific persquradiction exists when a non-resident defendant
purposefully establiees minimum contacts with the forum stathe cause of action arises out of
those contacts, and jurisdiction is constitutionally reasonable.”

The court’s determination of specific juristion involves a thregart inquiry: “(1)
defendant’s acts or contacts mumplicate Utah under the Utdbng-arm statute; (2) a nexus
must exist between the plaintiff's claims aheé defendant’s acts or contacts; and (3) the
application of the Utah long-arstatute must satisfy the requitents of federal due processg.”

“Utah’'s long-arm statute provides, in pertinpart, as follows: ‘Any person . . . who in

person or through an agent does any of the following enumerated acts, submits himself . . . to the

(internal citations anduotation marks omitted).

# jAccess, Incat 182 F. Supp. 2d at 1186 (internal citations omitted).

% SIBU, LLC v. Bubbles, Inc2012 U.S. Dist. LEXIS 106834 at *5 (D. Utah July 30, 2012)
(internal citations omitted).



jurisdiction of the courts of this state asatoy claim arising out of or related to: (1) the
transaction of any business withims state; (2) contracting toigply services or goods in this
state; (3) the causing of any injury within tetate whether tortious &y breach of warranty 3

The only Fatboy Cookie Utah orders Caspessldeen able to identify do not meet the
requirements necessary to show Fatboy Cosliensacting business in Utah. Minimum
contacts are establishedly if the defendant has “purposdfutlirected” its activities at the
forum state and the litigation ressifrom alleged injuries that “arise out of or relate to” those
activities®® Caspers does not allege any specificriapiarising out of these orders and the
evidence does not support that Fatboy Cookipgaefully availed itselbf this jurisdiction’s
benefits. Therefore, specifpersonal jurisdiction does notiskover Fatboy Cookie in Utah.

1. MOTION TO STRIKE

“An affidavit or declaration used to supportoppose a motion must be made on personal
knowledge, set out facts that wdude admissible in evidence, and show that the affiant or
declarant is competent tostéfy on the matters stated?”While this is true, it is also true that the
Tenth Circuit has noted that the Federal RuleSiwifl Procedure only contemplate “motions to
strike unsigned papers under Rule 11, thirdypelgims under Rule 14(a), and certain matters in
pleadings under Rule 12(ff* Courts have repeatedly helat the Federal Rules of Civil
Procedure do not contemplate motions to strike affidaVitsInder that rule, it is proper to deny

Caspers’ motion to strike.

% |d. at *5-6 (citing Utah Code Ann. § 78-27-24).

% See idat *7.

% Fed. R. Civ. P. 56(c)(4).

% Searcy v. Social Sec. Admih992 U.S. App. LEXIS 3805 at *5 (10th Cir. Mar. 2, 1992).

% See, e.g., Dawson v. City of Ke®B2 F. Supp. 920, 922 (N.D. Ohio 1988) (refusing to strike
affidavit because no applicable mechanismrmiiotion to strike under Federal Rules of Civil
Procedure)EEOC v. Admiral Maintenance Serv., L,.P74 F.R.D. 643, 645-46 (N.D. Ill. 1997)
(finding motion to strike applgonly to pleadings and denyingption to strike affidavit).

10



Nevertheless, the court determines thatrtiotion should be treated as an evidentiary
objection® The objection, however, must be overdul&he only basis Caspers asserts for the
objection is Federal Rules of Evidence 401, 402408] which require that evidence be relevant.
Caspers acknowledges the Ansh statements akantl® the issue of jurisdiction, but argues
they should be stricken because they are fatsemisleading. Mr. Ansh, however, submitted his
second declaration to correct and explaimhisstatements in his first declaration. His
explanation appears reasonabléhiat he made the first daration upon his memory and
personal knowledge and, when he was made aware of the unintentional misstatement, he
corrected it.

Caspers argues that the court should notitathen Ansh declarations because they contain
false statements. Caspers’ argument, ratherlibaog an objection to admissibility, really goes
to credibility. Evidence is admissible if relevantahen it is judged whieér it is true or false
and credible. Citing to the Beral Rules of Evidence on relexa does not support a conclusion
that an incorrect statement is inadmissibleis itoteworthy that Caspgrcounsel does not cite
any authority to support its positionA similar objection was raised Bara Lee Corp. v.
Sycamore Family Bakery, Inavhere the defendants soughpteclude plaintiff from offering
evidence that one of defendant’s employees io&tdiother employees to steal plaintiff's bread
racks. Defendants argued that the testimonyeciom a disgruntled ex-employee and that it
should be considered unreliable and not permiftedheSara Leecourt rejected the argument,
recognizing that the defendant'ggaments attacked the credibyjlinot the admissibility of the

evidence. Caspers’ objection fails for the same reason here.

% Cf. Fed. R. Civ. P. 56(c)(2) and Advisory Note, 2010 Amendments.
% SeeSara Lee Corp. v. Sycamore Family Bakery, 12011 U.S. Dist. LEXIS 86966 at *14-15
(Dist. Utah Aug. 4, 2011).

11



Moreover, Stinson’s declaration, which Caspeffers for the limited purpose of rebutting
Ansh’s declaration, is itself misleading. MsinSbn omits that she ordered the cookie dough at
the direction of her boss, Caspers’ attorney,@my for the purpose of preparing the complaint
in this action. Although Mr. Ansh was mistaken when he said he had never received an order
from Utah, there is no evidence that he willfudiyempted to mislead the court. Mr. Ansh fully
explains the mistake in his second declarataiaing credibility to Fatboy Cookie’s position,
while Caspers loses credibility by not fully dissilag the facts surroundirigs. Stinson’s order.

Considering that motions to strike have been disfavored by ¢dutat Caspers’
argument affects the credibility and not the adrhisi of the declaration, and that motions to
strike declarations have been denied wher@duotarants submitted new declarations to correct
and clarify factual error® as Mr. Ansh has done here, trwurt overrules Casps’ objection,
allows the Ansh declarations, and DENIES the motion to strike.

REQUEST FOR LIMITED DISCOVERY

At oral argument, Caspers requestedpportunity for further limited discovery on the
issue of personal jurigttion. Specifically, Caspers requeasiebe allowed to investigate the
particular statement made by Joel Anshigisecond declarationah“67.5% of [Fatboy
Cookie’s] Internet orders weshipped to states along the East Coast [naming 14 East Coast
states], 6.7% of [Fatboy Cookie’s] Internet orders were shipped to states bordering the East Coast

[naming three states], and 25.8%re shipped to other states.” Caspers seeks discovery on

% SeeStanbury Law Firm, P.A. v. IR821 F.3d 1059, 1063 (8&ir. 2000) (“[S]triking a party’s
pleadings is an extreme measure, and, as a result, we have previously held that motions to strike
under Fed. R. Civ. P. 12(f) are viewed with disfiaand are infrequently granted.”) (internal

citations and quotation marks omitted).

% See Rexroat v. Ariz. Dep't of Edu2012 U.S. Dist. LEXIS 168415 at *10 (D. Ariz. Nov. 26,

2012) (Ruling that it was unnecessary to stthieedeclarations when party submitted new
declarations to correetnd clarify issues).

% Ansh Second Decl. at 3-4, 1 11 [Dkt No. 19].

12



which specific states are includiedthe 25.8% shipped to “othelagts.” Caspers argues that
because Fatboy Cookie left out the specific statgladed in the 25.8%, it is reasonable to
believe Utah is one of them.

“[A] complaint must contain sufficient factualatter, accepted as true, to state a claim to
relief that is plausible on its face. A claim Hasial plausibility when the plaintiff pleads factual
content that allows the court to draw the reabtmiference that the defendant is liable for the
misconduct alleged . . . [T]he tenet that a court raasept as true all of the allegations contained
in a complaint is inapplicable to legal conclusioffs.’A complaint does not suffice if it “tenders
naked assertions devoid oftiuer factual enhancemerit:” The doors of discovery are not
unlocked for a plaintiff “armed withothing more than conclusion&.” The same principle
dictates that a party seeking adauhal discovery in a challenge jurisdiction must come forward
with more than conclusory statements and speculation to sulgempplosing party to the
expense of discovery.

Caspers has failed to plead or otherwise idthe court with sufficient facts to subject
Fatboy Cookie to further discovery. If Caspleasl facts to support a claim for jurisdiction, it
should have pled those additional facts in its dampor at least provided them in opposition to
the motion to dismiss. Additionally, Ansh’sacifying second declaration contains specific
denials that, other than the twaders shipped to the Pennsyhaanesident on vacation in Park
City and the one shipped to Caspers’ attgymene of the 25.8% of Fatboy Cookie’s orders
shipped to “other states” weshipped to Utah. Ansh statidt he and his wife manually
reviewed in detail all of Faby Cookie’s records, fike electronic entries and relevant e-mails

dating back to 2004 and “[t]here meno other orders from Utah except for the order by [Caspers

“© Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (internal tivéas and quotation marks omitted).
“d.
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attorney].”?

Thus, the court must conclude tiattsh’s statement that 25.8% of Fatboy

Cookie’s orders were shipped to “other state€sdoot include Utah. Caspers has not presented
the specific facts required undde principle articulated ilgbal to overcome these specific
denials or to support its allegations which, withthe requisite speaififacts, are merely
inadequate and conclusory allegas. Therefore, the court DEINS Caspers’ request for further

limited discovery.

CONCLUSION

The Supreme Court has stated tilé quality and nature @ interstate transaction may
sometimes be so random, fortuitous, or attenuatgdttbhannot fairly be sd that the potential
defendant should reasonably anticipatebéialed into court ianother jurisdiction® This
describes Fatboy Cookie’s association with Utah. Through its website, Fatboy Cookie’s
advertisement of its productsascessible in every state and ingnoountries in the world. The
fact that the website is ag=ble in Utah is not a suffient contact for Fatboy Cookie to
anticipate it would be subgt to suit in Utah.

Plaintiff has failed to show that Fatboyp@kie has substantial asdntinuous contacts
with Utah or has made such minimum contadth Wtah in order to satisfy the court of its
general or specific personatigdiction. Defendant FatboyoBkie’'s Motion to Dismiss is
GRANTED. Additionally, Plaintiff Caspers’ Mn to Strike is DENIED because Ansh
clarified and corrected any miagtments. Caspers’ requéstlimited discovery is also

DENIED because Caspers has failedneet the required pleading threshold.

“2|d. at 678-79.

* Second Declaration of Joel slmat 3, § 7 [Dkt No. 19].

“ Burger King Corp. v. Rudzewic471 U.S. 462, 486 (1985) (inteal citations and quotation
marks omitted).
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DATED this 29th day of May, 2013.

BY THE COURT:

(st P

ClarkWaddoups
UnitedStateDistrict CourtJudge
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