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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,CENTRAL DIVISION

CAROLYN CLARK, on behalf of the MEMORANDUM DECISION

ESTATE OF TROY BURKINSHAW and onn  AND ORDER DENYING DEFENDANT

behalf of the HEIRS OF TROY AUSTIN BOWCUTT'S MOTION FOR

BURKINSHAW SUMMARY JUDGMENT
Plaintiffs,

Case No. 1:13-cv-00079-CW
V.

Judge Clark Waddoups
BOX ELDER COUNTY, BOX ELDER
COUNTY SHERIFF'S DEPARTMENT, J.
LYNN YEATES, and AUSTIN BOWCUTT,

Defendants.

INTRODUCTION
Before the court is Defendant AusBowcutt’s (“Bowcutt”) Motion for Summary
Judgment. (Dkt. No. 70). Specifically, the motialdeesses claims four, five, and nine, with all
other claims having previously &e dismissed by this court. (DRtio. 68). The court held oral
argument on the motion on November 12, 2014 and took the matter under advisement. After
carefully reviewing the parties’ filings andegant legal authorities, the court DENIES
Defendants’ Motion for Sumary Judgment for theasons stated below.
BACKGROUND
On October 26, 2012 at approximatélg0 p.m. Deputy Bowcutt observed Troy
Burkinshaw (“Burkinshaw”) urinating on the sound side of State Road 13 (“SR-13") just

outside Corinne, Utah. Bowcutt was travelgagstbound on SR-13 and, by the time he turned
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around, Burkinshaw had already gotten back intavélscle, a Volkswagen Jetta, and driven off.
Bowecutt proceeded to initiate a traffic stop ampproached to speak with Burkinshaw when he
pulled over. Burkinshaw was unable to preseatdfiicer with a drivers license and gave the
officer a name, which turned out to be false.aWiBowcutt returned to his police truck to check
on the information given to him, Burkinshawosie away even though the traffic stop had not
terminated. Bowcutt notified pale dispatch that he was inttizg a pursuit and began following
the Jetta, which continued traveling westboun@®B®al3. Burkinshaw’s speed did not exceed 50
mph and the officer did not report swervingotiner driving patternthat would indicate
recklessness or drivingnder the influence.

Burkinshaw eventually turned into a residahérea traveling at speeds that are disputed,
but agreed to be between 15 and 40 napl, after going around the neighborhood, including
driving around one block several &3 made a left turn into a dead-end road. Bowcutt moved his
vehicle so as to block Burkinshaw froealing, exited his truck, and began shouting at
Burkinshaw to get out of the car. As Burkinshaananeuvered his car onto the dirt and grass area
on the south of the driveway in an attempt to drive around the police truck, Bowcutt stepped in
front of the Jetta with his service weapoawln and pointed at theindshield, repeating
commands to stop the car. Plaintiff's expedtimate Burkinshaw was then moving toward
Bocutt at a speed of approximately 2.0 toragh. When Burkinshaw refused to stop and
continued driving, Bowcutt fired three shots itite car and moved out of the way, with the Jetta
ultimately crashing into some trees. Two d thullets struck Burkinshaw, who was pronounced
dead at the scene. Bowcultt testified that heiwéear for his life and fired to stop Burkinshaw’s

car.



ANALYSIS

Summary Judgment Standard

Summary judgment is approped'if the movant shows that there is no genuine dispute as
to any material fact and the movant isiged to judgment as a matter of law &b R.Civ. P.
56(a). “A ‘material fact’ is one which could haae impact on the outcome of the lawsuit, while a
‘genuine issue’ of such a material fact exigss rational jury cou find in favor of the
non-moving party based on the evidence presen@@steen v. UNISA JECS Corp., 216 F.3d
1212, 1216 (10th Cir. 2000). “Only ghstes over facts that mightfect the outcome of the suit
under the governing law will properly preclude drgry of summary judgment. Factual disputes
that are irrelevant or unnecessary will not be countabférson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986).
Il. Section 1983 Claim

Plaintiff's Ninth Cause oAction asserts a claim under 423.)C. § 1983 against Bowcultt,
who contends that he istdled to summary judgment undgualified immunity. “When a
defendant asserts qualified imnityrat summary judgment, the burdshifts to the plaintiff to
show that: (1) the defendant violated a cibagonal right and (2) the constitutional right was
clearly established Martinez v. Beggs, 563 F.3d 1082, 1088 (10th Cir. 2009). However, “[i]n
determining whether the plaintiff has met its burdé establishing a constitutional violation that
was clearly established, . . . [the court] will [stdfnstrue the facts in the light most favorable to
the plaintiff as the nonmoving partylhomson v. Salt Lake County, 584 F.3d 1304, 1312 (10th
Cir. 2009).
A. ExcessiveForce

Plaintiff argues that Bowcutt’'s use of deafitlyce constituted an unreasonable seizure in



violation of the Fourth Amendment. A claim treataw enforcement official used excessive force
in the course of making an arrest or seizujadged pursuant to asbjective reasonableness
standardGrahamv. Connor, 490 U.S. 386, 388 (1989). Thus, “the question is whether the
officers’ actions are ‘objectively reasonablelight of the facts and circumstances confronting
them, without regard to their underlying intentootivation,” recognizing that they are “often
forced to make split-second judgments--in cirstances that are tensacertain, and rapidly
evolving--about the amount of force thahiscessary in a particular situatiohd” at 397.This
analysis requires the court to balance “the matind quality of the tnusion on the individual’s
Fourth Amendment interests’ against the ceurdiling governmental interests at stake” by
looking at the facts of the parti@arlcase, “including [1] the severity of the crime at issue, [2]
whether the suspect poses an immediate threhetsafety of the offers or others, and [3]
whether the suspect is actively resisting aroestttempting to evade arrest by flightd at 396.
The use of “deadly force [is] justifieunder the Fourth Amendment if a reasonable
officer in Defendants’ position witdd have had probable cause tdidoe that there was a threat
of serious physical harm to themselves or to others.” In other words, ‘an officer’s use of deadly
force in self-defense is nobnstitutionally unreasonable Jiron v. City of Lakewood, 392 F.3d
410, 415 (10th Cir. 2004) (citations omitted). “lssassing the degree of threat facing officers,
then, we consider a number of non-exclusive factors,” including “(1) whether the officers ordered
the suspect to drop his weapon, and the suspamtipliance with poie commands; (2) whether
any hostile motions were made with the weatfmwards the officers; {3he distance separating
the officers and the suspect; and (4)ranifest intentions of the suspedtstate of Larsen v.
Murr, 511 F.3d 1255, 1260 (10th Cir. 2008). “In adutitio considering whether the officers

reasonably believed they were imdar at the time they used force, we have considered whether



[the officers’] own reckless afeliberate conduct during theiagre unreasonably created the
need to use such forceMedinav. Cram, 252 F.3d 1124, 1132 (10th Cir. 2001) (internal
guotation marks omitted). In the end, howevdre“inquiry is always whether, from the
perspective of a reasonable officerthe scene, the totality ofeltircumstances justified the use
of force.” Estate of Larsen, 511 F.3d at 1260

Looking at the firstGraham factor—the severity of the crienat issue—the initial stop in
this case was based on the offense of pubimation, which is classified as a class C
misdemeanor. thH CODE ANN. 8 76-9-702.3(2) (2014). The vadlon is listed under “Offences
Against Public Order and Decency” and congtigua relatively minor offence, posing no actual
risk of harm to otherdd. In fact, Bowcutt stated that heddnot intend to issue Burkinshaw a
citation. (Bowcutt Dep. p. 12:20-21) KD No. 70-2). The act of fleeing from a lawful traffic stop,
however, is a felony. thH CODEANN. 8§ 41-6a-210(1)(b)(i). Neverthalg, mere flight by itself is
insufficient to justify the use of deadly forceennesseev. Garner, 471 U.S. 1, 10-11 (1985).
And while Bowcutt stated he could smell alcofrom the Jetta and observed a brown paper sack
that appeared to be from a liquor store, he didcadatinister a field sobrig or breathalyzer test
to see if Burkinshaw was over thegal limit, but left him in his car while he proceeded to run the
name he had been given through the compmytstiem. (Bowcutt Dep. p. 13:23-15:14) (Dkt. No.
70-2). Subsequent findings that Burkinshaw’sobl@alcohol content wag2 and that there was a
bottle of alcohol inside the paper sack cannatdresidered in this angdis because they do not
fall under the knowledge of the officat the time of the incident.

ThesecondGraham factor, which is ultimately the “most importanMattos v. Agarano,
661 F.3d 433, 441 (9th Cir. 2011), requires the courbtwider the threat posed by Burkinshaw

to the public at large and whether there wasraninent risk of harm to Deputy Bowcutt. The



facts upon which these issues turn are highly deshuBowcutt contends that the pursuit posed a
high risk to the public because it took placairesidential area with pedestrians, including
children, and three other vehicles; that Burkawhincreased his spead the pursuit continued

up to 40 mph; and that Burkinshaw was drivinghie center or left sidef the road. (Reply pp.
24-25) (Dkt. No. 82). By contrast, Plaintiff cends that there wamsly one vehicle and no
pedestrians, that Burkinshayperated the Jetta at speeds of 15 to 30 mph, slowing down at
intersections and using turn signals at times,cndd have stopped safely if others had crossed
paths with the pursuit. (Opp. pp. 13, 17, 35) (Na@. 77). Ultimately, these factual disputes
become relevant in addressing the question @lt\alreasonable officerould have concluded
were the risks to the public if Burkinshaw Hagen allowed simply to leave from the dead-end
road and Bowcutt had awaited backup.

The facts of whether Bowcutt was reasonabtyrig.imminent risk of harm to himself are
also hotly disputed. The manifest intention oflBaoshaw was to escape; he did not comply with
commands to stop and proceeded to drive tha tattards Bowcutt after the dead-end road had
been blocked. Nevertheless, while the distantwden Bowcutt and the Jetta was not large, the
parties dispute how close the Jetta actually cantewhether Bowcutt reasonably had the ability
to move out of the way.While Bowcutt argues that the carsvaumping up against his legs, that
he was backing up a fast as he could, andhatould have been hit had he slowed down to
move left or right, Plaintiff comnds that Bowcutt paused sevéiales as he stood in front of the
vehicle and could have movedt of the way at any timéReply pp. 21, 26—-27) (Dkt. No. 82).

Plaintiff further argues that Bowitt’s ability to get out of the wais evident from the fact that

! The argument that the dash cam video speaks for itself is unavailing because the camera did not capture the whole
incident, and does not include the moment when Bowcutt stepped in front of the fltaciual shooting, both of

which took place outside the camera’s field of view. Moreowtether Bowcutt could havaeoved out of the Jetta’s

way prior to shooting is not resolved by the video and is the subject of competing expert testimony.
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after he shot Burkinshaw he was able to jusapof the way even though the car kept moving
towards him and eventually crashed into sdraee several yards away. (Opp. p. 14) (Dkt. No.
77). If Bowcutt could have reasonably moved outhefway, his decision to step in front of the
car and remain there when it became appd@arkinshaw was not going to stop may be found by
a jury to have been reckless and to have unsadscreated the need to use deadly fogee.
Sevier v. City of Lawrence, 60 F.3d 695, 699, 701 n.10 (10th Cir. 1995).

As for the thirdGraham factor—whether the suspewsts fleeing or resisting
arrest—Burkinshaw clearly fled prior to the terntioa of the traffic stop@d then resisted arrest
by refusing to stop despite repeated commands 0. The facts are undisputed on this issue.
Balancing the three factors armbking at the facts in the lightost favorable to the nonmoving
party, the evidence presented by Plaintiff is sigfit for a reasonable jury to conclude that
Burkinshaw posed no immediate threat to Bottor the public at lge and that Bowcutt
unnecessarily created a circumstance in whplaced himself in danger and then acted
unreasonably and unnecessarily to shoot Burkwdbecause he ignored his command to stop.
From the facts proffered by Plaintiff, a jury yneeasonably find that Bowcutt’s use of deadly
force was excessive and in violationBafrkinshaw’s Fourth Amendment rights.

B. Clearly Established Constitutional Right

“Ordinarily, in order for the law to be cldgp established, there rstibe a Supreme Court
or Tenth Circuit decision on poirdr the clearly established weighftauthority from other courts
must have found the law to las the plaintiff maintains Medina v. City and County of Denver,

960 F.2d 1493, 1498 (10th Cir. 1992). “Because the existef excessive force is a fact-specific
inquiry, however, ‘there will almost never be @&yipusly published opinion involving exactly the

same circumstancesMorrisv. Noe, 672 F.3d 1185, 1196 (10th Cir. 2012) (citidasey v. City



of Fed. Heights, 509 F.3d 1278, 1284 (10th Cir. 2007)). Thilne Tenth Circuit has adopted a
sliding scale: “The more obviously egregious ttonduct in light of @vailing constitutional
principles, the less specificity is required frpnor case law to clearlgstablish the violation.”
Piercev. Gilchrist, 359 F.3d 1279, 1298 (10th Cir. 200orris, 672 F.3d at 1196. In fact, the
Tenth Circuit law does not always require a speaéise on point. “[W]hen an officer’s violation
of the Fourth Amendment articularly clear frontsrahamitself, we do not require a second
decision with greater specificity to clearly establish the |&vasey, 509 F.3d at 1284.

At the outset, “[t]here iao question that the general miple governing the use of force
is clearly established: deadly force is justifiedyahl reasonable officer in the officer’s position
would have had probable cause to believe that there was adhseaibus physical harm to
himself or others.Cordova v. Aragon, 569 F.3d 1183, 1208-1192 (10th Cir. 2009).

Cordova puts officers on notice that they cannst deadly force when responding to
threats that are not imminent eviéthe suspect refuses to stapd is fleeing. In that case, the
fleeing suspecittempted to ram police cars multiple times, had driven off the road twice to avoid
spike strips, and was goingsgieeds between 30 and 50 mighat 1186. When the suspect
crossed over to the wrong side of the highv@fficer Aragon exited his police car and attempted
to deploy stop sticksd. at 1187. As the vehicle continued ta@dim, the officer claimed it was
too close for him to get out of the way and whsu to run him over, so he fired four or five
shots, hitting the suspecttine back and killing himd. The Tenth Circuit held that where the
level of force used by the officer was suféiot to cause death, but the suspect posed no
immediate danger to the officessfety (the district court'sonclusion to this effect was not
challenged on appeal), and the risk to thirdipamwas substantial but not imminent, the facts in

the record could constitugeconstitutional violatiord. at 1189-90, 1192. It thezbncluded that



Officer Aragon was entitled to qualified immunitgcause it was not clearly established at that
time that a potential risk to unknown third partress not sufficient to justify the use of force
nearly certain to cause dealtl. at 1193 Cordova plainly states thagoing forward officers
should be on notice that it mw clearly establishetthat qualified immuity would not protect
them if they use deadly force in circumstane®ere neither they noréhpublic are in imminent
risk of serious harm. Potential risk of harnma sufficient to justify the use of deadly force.
Here Bowcutt’'s actions created a risk eath to Burkinshaw that was nearly certain.
Bowecutt shot directly through the windshield a tiriver of a slowly moving oncoming vehicle.
That action was almost guaranteed to kill the motdnstesolving all factual disputes in favor of
Plaintiff, as the court is requuleéo do at the summary judgmestage, a jury could reasonably
find that there was little ris&f danger to the puie by allowing Burkinshaw to escape based on
the pattern of his driving behavior before Bowaitempted to block himma the fact that the car
chase had taken place in large parural and residential areastivfew, if any, other motorists
or pedestrians. Moreover, a jury could reasonéibt that Bowcutt was not in imminent danger
because he could have avoided the dangertuatisn by allowing Burkinshaw to proceed past
him and his police truck and stompkim when backup arrived. Further, a jury could reasonably
find that Bowcutt unnecessarily placed himselfha path of the oncoming car and that in any
event, he could have moved out of the way. Thysry could reasonabljonclude that Bowcutt
was not facing a threat of serious and immirgytsical harm and his use of deadly force was
excessive. On the other hand, a jury may uiesvevidence as supporting Bowcutt’'s argument
that he was in fear for his liend that he acted ampriately to protect himself and the public.
The evidence presented by the Plaintiff and thiBeants creates a clear case of disputed issues

of fact which must be letb the jury to resolve.



“When the record shows an unresolved disputasibrical fact relevant to this immunity
analysis, a motion for summajiydgment based on qualifiechmunity should be ‘properly
denied.” Olsen v. Layton Hills Mall, 312 F.3d 1304, 1312 (10th Cir. 2002). “[SJummary
judgment motions may not be granted on any &sige force claims under 8§ 1983 for which any
genuine issue of materitdct remains--regardless of whettiee potential grant would arise from
qualified immunity or from a showing that tb&icer merely had not committed a constitutional
violation.” Id. Because resolution of the disputed issudaafmust be left to the jury, summary
judgment is not appropriate this situation.

. Willful Misconduct and Wrongful Death Claims

Plaintiff's Fourth Causef Action alleges willful misconduct by Bowcutt pursuant to
UTAH CODEANN. 863G-7-102(10) (2014Y.0 state a cause of action endhat statig, Plaintiff
must show “the intentional doing of a wrongful,amt the wrongful failure to act, without just
cause or excuse, where the actor is aware thaictb€s conduct will probably result in injury.”
Id. Plaintiff's Fifth Cause of Ation for wrongful death requires that the death of the person be
“caused by the wrongful act or neglect of anothemAMJCoDE ANN. § 78B-3-106 (2014). To
recover under Utah’s wrongful déadtatute, Plaintiffnust first establish a cause of action for
willful misconduct. Unlike the excessive force analysis ur@aham, which applies an objective
standard, willful misconduct requires that theagful act be “intentional.” Thus, in order to
establish a claim under this cause of actiairfé@ff must show thaBowcutt subjectively
intended to commit the alleged wrongful act.

The parties dispute whether Bowcutt's dem to shoot was made in self-defense,
responding to an unavoidable threawvards his life, or a delibeethoice made to avoid having

to move out of the way of the oncoming vehiclewBatt testified that he was not in fear of his
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life when he stepped in front of the Jetta and figabnly decided to shoafter hearing the car’'s
engine rev. (Bowcutt Dep. p. 34:13-17, 42:2(Et. No. 70-2). Plaintiff's expert Durand
Begault testified, however, that his analysishaf audio portion of #hpolice dash cam data
reveals that the engine did not rev until aBekvcutt fired his weapon. (Begault Dep. p. 34:3-4)
(Dkt. No. 82-10). While Bowcutt concedes thatrag can be heard in¢haudio, he disputes
Begault's conclusion, noting thae only examined the sounithst the dash cam’s microphone
picked up, and could not say what sounds oeclthat were not picked up by the microphone.

Plaintiff's expert Gregory Du Val also téstd that based upon pEeption/reaction time
Bowcutt had already made the decision to shoot poithe car leaving thigeld of view of the
dash cam because there were only .2 secondeéetiuat point and the firing of the shots. (Du
Val Dep. p. 61:24-62:5) (Dkt. No. 82-1). But Bowicargues that the deston to shoot was based
on his belief that he was going to be run oved, that if he had slowed down to move left or
right, he would have been hit. Because the qoiestf intent is a required element and the facts
are in dispute, the resolution of the issue mugdefi¢o the jury. Summary judgment thus must be
denied on these two claims.

CONCLUSION

For the foregoing reasons, the court DENIES Defendant Austin Bowcutt’s Motion for

Summary Judgment, (Dkt. No. 70).
SO ORDERED this 3rd day of December, 2014.

BY THE COURT:

ClarkWaddoups
UnitedState<District CourtJudge
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