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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, NORTHERM®IVISION

KRISHNA L. SALMON, MEMORANDUM DECISION AND
ORDER GRANTING MOTION FOR
Plaintiff, SUMMARY JUDGMENT
V.

Case Ndl:13<v-00109DN
APPLEGATE HOMECARE & HOSPICE,
LLC, District JudgeDavid Nuffer

Defendant.

Defendant Applegate Homecare & Hospice, LLC (“Defendant”) filed a mdion
summary judgment(“Motion”) requesting dismissal afll of Plaintiff Krishna L. Salmon’s
(“Ms. Salmon”) claims.Ms. Salmon’s Complaifalleges three claim§1) gender
discrimination in violation of Title VII of the Civil Rights Act of 1964 (“TetVII”), as amended
by the Pregnancy Discrimination Ach& “PDA”");® (2) gender discrimination in violation of the
Utah Antidiscrimination Act (“UADA")# and (3) interference with rights created by the Family
and Medical Leave Act of 1993 (“FMLA’S. In opposition, Ms. Salmon contends teammary
judgment is iappropriate because “there are genuine issues of material fact and that Defendant

has misstated the law governing Salmon’s causes of aétidiftér a careful review of the

! Defendant Applegate Homecare & Hospice, LLC’s Motion for Summary Jutigmith Supporting Points and
Authorities (“Motion”), docket no. 3pfiled December 15, 2015.

2 Complaint,docket no. 2filed August 6, 2013.
¥ See42 U.S.C. § 2000e(k)

* SeeUtah Code Ann. 34/5-101et seq.
®>See29 U.S.C. § 260&t seq.

® Plaintiff’'s Memorandum in Opposition to Defendant’s Motion for Summadgthent and Request for Hearing at
2 (“Oppositbn”), docket no. 3/filed April 24, 2015.
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written memoranda submitted by the parties, oral argument is unnecessatfisikbotion may
be readily decided on the written submissibns.
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UNDISPUTED FACTS

The following facts are taken largely frdbefendant’s Motion. Thedacts are
undisputed based on Ms. Salmomxeressadmisson of Defendans proposed undisputed facts,
or becauseMs. Salmonhas not actually denigtie fact and has not offered any evidence to
disputeDefendaris properly supported undisputed fattsVhere facts offered by Defendant
were properly disputed iNs. Salmon’s response, those disputes have been removed by editing
and the undisputed portions remain.

1. Applegate’s job description for its CNA position (the “Job Description”) states

that the CNA position “[r]lequires full range of body motion,” that thggical demands and

" SeeDUCIVR 7-1(f).

8 SeeFed. R. Civ. P. 56(e)()If a party . . . fails to propdy address another party’s assertion of fact as required by
Rule 56(c), the court may . . . consider the fact undisputed for purposesnodtion[.]”).



https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

working conditions of the job require the “handling and lifting of clients,” and th&tAa C
“[o]ccasionally lifts and carries items weighing up to 50 pounds or grehter.”

2. The duties listed in the Job Description include assisting withugation,
providing physical support, moving patients to and from their bed or a chair, chantgmg pa
positions, correcting body alignment, making occupied beds, helping with bathing sodgber
hygiene procedures, assisting patients to the toilet and in the use of the toilehearsgices.

A CNA is required to do these duties and handle the physical demands of the job.

3. Salmon performed these duties at Applegate. Salmon testified that part of her job
duties included assisting patients in and out of the shower and stabilizing theginghan
bedding, taking patients to the bathroom and helping them on and off the toilet, ambulation,
helping patients transfer in and out of chairs and in and out of bed, and other tasks as'8irected.

4. Applegate deemedll of these duties to be essential functions of tNé bb.*?

5. In December 2011, Salmon informed her supervisor that she was pregnant. . . .
Salmon continued working as a CNA for the company after Applegate knew thatshe wa
pregnant?

6. In January 2012, Salmon’s doctor restricted her from lifting 25 pounds or more.
Salmon notified her supervisor of the lifting restriction and gave her supervisor theésinote

setting forth the lifting restrictioft’

° Motion at vi, T 1; Opposition at 3 (undisputed).
12 Motion at vi, T 2; Opposition at 3 (undispued
™ Motion at vi, 1 3; Opposition at 3 (undisputed).

2 Motion at vii,{ 4; Opposition at 3 (Ms. Salmon attempts to dispute this fact lygstaust because Defendant
deems the ability to lift at least 50 pounds an essential job function of iBaljolo, does not make it so.” Her
response does not controvert the fact that Applegate deemed all of theishatiti [ 3 to be essential functions of
the CNA job. Therefore, this fact is taken as undisputed for purposesnofary judgment.).

13 Motion atvii, § 6; Opposition at 3 (Per Ms. Salmon’s request, the phrase “[bJesppsegate does not prohibit
pregnant CNAs from working” has been removed).



7. Upon learning of the lifting restriction, Salmon’s supervisor, Kim Olsen, told
Salmon that the restriction made it impossible for her to perform her job, and thatukhe c
either take FMLA leave or be terminatedt the time, there were no light duty positions
available at Applegat®.

8. Salmon elected to takeMLA leave. Her physician submitted documentation
confirming the lifting restriction and certifying that Salmon was unable to perferjob
functions®®

9. Salmon claims that the patients she saw on a regular basis in January 2012 did not
normally require her to lift over 25 pounds. She admits, however, that she could not anticipate
every situation or if or when her work environment might chdnge.

10.  Salmon’s application for FMLA was approved for 12 weeks. Salmon’s FMLA
leave began February 15, 2012 and was scheduled to end May $%2012.

11. The Designation Notice approving the leave stated that Salmon would need to
present a fithesfor-duty certificate to be restored to employméht.

12.  On or about April 30, 2012, as Salmon’s FMLA leave was coming to an end,
Olsencontacted Salmon and asked about her status and her plans for returning to work, and if

anything had changed with respect to her lifting restriction.

14 Motion at vii, T 7; Opposition at 3 (undisputed).

15 Motion at vii, T 8; Opposition at 3 (undisputed as to the first sentence. MmrSdlsputes the second sentence:
“At the time, there were no light duty positions available at Applegate.'Sdllsnon states that “based on the facts
stated below, Salmon disagrees with the last sentence.” Ms. Salmon toks twowhat facts she is referring to,
nor was the Court able to find a fact that creates a dispute. Withoutthisriact is undisputecéeeDUCIVR 56
1(c)(2)(B) (“If a fact is disputed, so state and concisely describe and thitpavticularity the evidence on which
the nonmoving party relies to dispute that fact (without legal argument).”)).

'8 Motion at vii,  9; Opposition at 3 (undisputed).
Y Motion at viii,  11; Opposition at 4 (undispujed
18 Motion at viii, 1 13; Opposition at 4 (undisputed).
9 Motion at viii, 1 14; Opposition at 4 (undisputed).



13.  Because the lifting restriction [with some modification] was to continue in effect
after her FMLA leaveended, which would prevent Salmon from performing some essential job
functions, Applegate determined that Salmon could not return to 3vork.

14.  Applegate did not have any light duty positions available at thatime.

15.  Applegate notified Salmon that, at the eridhe FMLA leave, her employment
would be terminated®

16.  Salmon’s erployment was terminated effectidday 11, 2012

17. Applegate’s stated reason for terminating Salmon’s employment was that the
lifting restriction imposed by her doctor made her unable toparthe essential duties of her
job and because Applegate did not have a light duty position avé&fable.

18.  Stephanie Bonin (“Bonin”), a biomechanical engineer at MEA Forensic Engineer
and Scientists who is serving as Applegate’s expert in this case, tifeedtésat “patient
handling tasks described in the Job Description for Salmon’s CNA position and in Salmon’s

deposition require lifting loads significantly greater than 25 pouffds.”

20 Motion at viii, 1 15; Opposition at 4 (undisputed).

% Motion at ix, { 16; Opposition at 4 (Ms. Salmon agrees with this factdolst“¢hat the lifting restriction had been
modified and that Defendant did not believe that the modification maddiference.” The fact has been edited to
include this additional information).

2 Motion at ix, § 17; Opposition at 4 (Ms. Salmon attempts to dispute this fatatiryg that: “Defendansic] was
told that other options were not available because Defendant was afiialgility Ishould Salmon miscarry.” Her
respamse does not controvert the fact that Applegate did not have any lighiakitions available at the time
Ms. Salmon’s FMLA leave was about to end. Therefore, this fact is taken aputedl for purposes of summary
judgment.).

% Motion at ix, { 18; Opposition at 4 (undisputed).
24 Motion at ix, 1 19; Opposition at 4 (undisputed).

% Motion at ix, § 21; Opposition at 5 (Ms. Salmon attempts to dispute this fatatiyg: “Dispute this statement
for the reasons stated above.” Such a blanket assertioouvinore is insufficient to create a dispute of f8ee
DUCIVR 56-1(c)(2)(B) (“If a fact is disputed, so state and concisely describe andittitpanrticularity the evidence
on which the normoving party relies to dispute that fact (without legal argain”)).

% Motion at x, { 23; Opposition at 5 (Ms. Salmon agrees that this is Ms. Bdeiaaration).



19.  As Bonin testified, even when using assistive devices, like walking telt
patient handling slings, a single caregiver transferring a patientée@vwwheelchair and a bed
or between a wheelchair and a shower chair can experience loads over 40 pounds. lmmads dur
a patient repositioning task can exceed 80 pounds. Darwgperson transfer out of bed,
lifting loads can be over 30 pounds per caregiverd if a patient lacks the strength to
independently transfer, such as lifting himself off of the toilet, a singéginaar can potentially
lift as much as half the patit's body weight while assistind.oads experienced by a caregiver
can become higher with unexpected movements such as loss of balance or stimbling.

20. Bonin also testified that Salmon would most likely experience lifting loads greate
than 25 pounds while conducting the patient handling tasks described in her depositionyestimon
and listed in the job descriptidh.

21. On August 20, 2012, Salmon filed a charge of discrimination against Applegate
with the[Utah Anti-discrimination and Labor Division JALD")] .%°

22.  On March 26, 2013, Salmon filed a Withdrawal of the Charge of Discrimination
and Request for Notice of Right to Sue, requesting a termination of the adriuggiracess®

23.  Pursuant to that request, Salmon’s administrative case was closed on March 28,
2013, and on May 8, 2013, the EEOC sent Salmon a Notice of Right f Sue.

24.  Salmon commenced this case on August 5, 2013, alleging a violation of Title VII

based on the same acts upon which she brought her UADA Haim.

" Motion at x, 1 24; Opposition at 5 (Ms. Salmon agrees that this is Ms. Bdeiearation).

% Motion at xi, { 25; Opposition at 5 (Ms. Salmagrees that this is Ms. Bonia’s declaration).
29 Motion at xi, 1 28; Opposition at 5 (undisputed).

39 Motion at xii, 1 29; Opposition at 5 (undisputed).

31 Motion at xii,  30; Opposition at 5 (undisputed).

32 Motion at xii,  31; Opposition at 5 (undispdy.



25.  Applegate deemed the duties listed ia #ob Description and the duties listed by
Salmon in her deposition to be essential functions of the CNAZjob.

26. Applegate’s expert witness has explained that some tasks involve lifting loads of
over 25 pounds, and Salmon concedes that some tasks may require lifting over 25pounds.

27. If Salmon had not taken FMLA leave, she would have been terminated by
Applegate in February 2012 due to Applegate’s belief that she could not do Rer job.

28.  Salmon has not alleged that Applegate fired her because she took FMLA%eave

SUMMARY JUDGMENT STANDARD

“The court shall grant summary judgment if the movant shows that there is noggenuin
dispute as to any material fact and the movant is entitled to judgment as a mattetr*6f law
When analyzing a motion for summary judgment, the court must “view the evidenceaand dr
all reasonable inferences therefrom in the light most favorable to theopaxdging summary
judgment.®® However, “the nonmoving party must present more than a scintilla of evidence in
favor of his position.® A dispute is genuine only “if the evidence is such that a reasonable jury

could return a verdict for the nonmoving parfy.”

33 Motion at xiii, 1 33; Opposition at 6 (undisputed).
34 Motion at xiii, 1 34; Opposition at 6 (undisputed).
35 Motion at xiii, 1 35; Opposition at 6 (undisputed).
3 Motion at xiii, 1 36; Opposition at 6 (undisputed).
3"Fed. R. Civ. P. 56(a)

3 Mathews v. Denver Newspapkgency LLP649 F.3d 1199, 1204 (10th Cir. 20tjtation and internal
guotations omitted).

% Ford v. Pryor,552 F.3d 1174, 1178 (10th Cir. 20(8itations omitted).

40 Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (198&e= alsoKerber v. Qwest Group Life Ins. Pla®47
F.3d 950, 959 (10th Cir. 2011)
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DISCUSSION
A. Ms. Salmon’sGender BasedDiscrimination Claim Fails

Ms. Salmon’s gender based discrimination claim is brought pursuant to Title t# of
Civil Rights Act of 1964, as amended by the Pregnancy Discrimination Act (“PDAtlg VII
prohibits, among other things, unlawful discrimination “against any individual wigecgso . .
. terms, conditions, or privileges of employment, because of such individual’s . .** dax.”
1978, Congress passed the PDA, which added section (k) to Title VII's definitionstgafise

The term “because of sex” or “on the basisex” include, but are not limited to,

because of or on the basis of pregnancy, childbirth, or related medical conditions;

and women affected by pregnancy, childbirth, or related medical conditions shall

be treated the same for all employmeziaited puposes, including receipt of

benefits under fringe benefit programs, or other persons not so affected but

similar in their ability or inability to work . . #2

The amendmemnwas added “to prevent thiferential treatment of women in all aspects
of employment based on the condition of pregnartéyThe amendmenequires‘[a]n
employer . . . to treat an employee temporarily unable to perform the functiongab because
of her pregnancyelated condition in the same manner as it treats other tempalisabled
employees . . . %

In this case, Ms. Salmon claims she was discharged because of her pregvariation

of Title VII. “Claims brought under the PDA are analyzed in the same way as other Title VI

*142 U.S.C. § 20008(a)(1)
%242 U.S.C. § 2000e(kkeeE.E.O.C. v. Horizon/CMS Healthcare Corp20 F.3d 1184, 11991 (10th Cir.2000Q)

*3E.E.O.C. v. Ackerman, Hood & McQueen, 1856 F.2d 944, 947 (10th Cir. 199®)ternal quotation marks and
citation omitted).

* See29 C.F.R. § 1604, Appendix to Part 160@uestions and Answers on the Pregnancy Discrimination Act,
Public Law 950555, 92 Stat. 2076 (1978).
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claims of disparate treatmett “To prevail under Title VII, a plaintiff must show, through
either direct or indirect evidence, that the discrimination complained of wasdnirit'®

1. Direct Evidenceof Discrimination

“Direct evidence is ‘[e]vidence, which if believed, proves [the] existence oa¢ajri
issue without inference or presumptiofi””Ms. Salmorcontends that direct evidence of
intentional discrimination exisfS. Specifically, Ms. Salmowlaims that she was told that the
reason she could not continue to work “was because Defendant was afraid of sabilikl
Salmon have a miscarriage of her pregnarityThis statement (“Liability Statement”) is
disputed’

According to Ms. Salmorthis discriminatory statement was madter she notified her
supervisor, Kim Olsen, of héifting restriction Ms. Olsen told her that the restriction made it
impossible for her to perform her job, and gave her the option of either taling Feave or
being terminated* Ms. Salmon states thshe “told Kim that all . . . [her] current patients did
not require any meaningful lifting and, should any future patients require liftimgacy to the
restrictions of . . [her] doctor, . . . [she] could switch patients with ofBRA employees or
have someone assist. [her] in lifting.”>* Ms. Salmon asserts that fesponse, Ms. Olsen told

her “that such a proposal was not an option because there would be too much liability on

> Horizon/CMS Healthcare Corp220 F.3d at 119{citing Ackerman, Hood & McQueen, In@56 F2d at 947.
46
Id.

" Shorter v. ICG Holdings,ric.,188 F.3d 1204, 1207 (10th Cir.199@)otingBlack's Law Dictionaryt60 (6th
ed.1990))pverruled in part on other grounds Besert Palace, Inc. v. Costa39 U.S. 90 (2003)

“8 Oppasition at 2.
*91d. at 6, 1 1 (citinghe Declaration of Krishna L. Salmon at2, 1 9 (“Salmon’s Declaration”)).

* Opposition at 6, T 1; Reply Memorandum in Support of Applegate Homecare & Hdspiie Motion for
Summary Judgment (“Reply"dlocket no. 41filed May 21, 2015 (disputed as a sham fact).

*l Undisputed Facts { 27.

2 Salmon’s Declaration at 2, q 8.
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Defendant should [Ms. Salmon] have a misege” >® This is the critical disputed statement
which Ms.Salmon claims islirect evidence of intentional discrimination.

Defendant argues that thébility Statement should be disregarded becauisart
attempt to create ‘ssham fact issue>

The Tenth Circuit has held “that there are situations where a district couldana
justified in disregarding certain contradictory testimony, noting that tsoutl disregard a
contradictory affidavit when they conclude that it constitutes an attempt te esdam fact
issue” > The rational for such a holding is the “conclusieat the utility of summary judgment
as a procedure for screening out sham fact issues would be greatly underminety i€aLiér
create an issue of fact merely by submitting an affidavit contradiktsngwn prior
testimony.®®

When evaluating an affidavitnder this rule, three factors must be considered, whether:
“(1) the affiant was crosexamined duringher] earlier testimony; (2) the affiant had access to
the pertinent evidence at the tim¢g[loér] earlier testimony or whether the affidavit weesed on
newly discovered evidence; and (3) the earlier testimony reflects confusiom tive affidavit
attempts to explain® Ms. Salmoris deposition was taken on June 6, 2014. Salmon

testified:

Q. Do you have any direct evidence that Applegate discriminated against you
because you were pregnant?

Mr. Olson: Objection. Calls for a legal conclusion.

#1d. at 23, 1 9.

' Reply at 45.

5 Ralston v. Smith & Nephew Richards, |r&75 F.3d 965, 973 (10th Cir. 2001)

* Franks v. Nimmo796 F.2d 1230, 1237 (10th Cir. 19g6jtation omitted).

" Ralston 275 F.3d at 978&juotingRios v. Bigler,67 F.3d 15431551 (10th Cir. 1995)

10
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Q. You can still answer.
A. Will you rephrase it?

Q. Sure. Do you have any direct evidence that Applegate discriminated against
you intentionally because you were pregnant?

A. I'm having a hard time figuring out how to answer that. | guess I'm not
understanding. You mean

Q. Sure. So do you have any evidence that they fired you for any other reason
than because of the lifting restriction?

A. No.

Q. Do you have any direct evidence, whatever that mightdmmeone saying
something derogatory against you because you’re pregnant, saying things about
pregnant women shouldn’t work in this business, anything like that? Direct
evidence about that?

A. No.>8

Ms. Salmon’s deposition testimony is inconsistent with her averment atgainagne of

her declaration-that Ms. Salmon could not continue working “because there would be too much

liability on Defendant should . . . [Ms. Salmon] have a miscarridyeit her depositionshe

made no such statement. And her employarimsel directly asked her whether there aag

reason given for her termination other than her lifting restrictidéer. answer was an

unequivocal no.Her employer'ssounsel furtherx@anded on the question by providing

Ms. Salmon examples of what might be considered direct evidence of discriminatitmidare

pregnancy. Do you have any direct evidence, whatever that might f@meone saying

something derogatory against you because you’re pregnant, saying things agoanpwomen

8 Krishna L. Salmon’s Deposition at 48-49-17 (“Salmon’s Deposition”)docket no. 371, filed April 24, 2015.

¥ Salmon’s Declaration at-3, { 9.

11
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shouldn’t work in this business, anything like th&dect evidence about thaf? Again, Ms.
Salmon answered that there was no other direct evidence.
Prior toher deposition testimony, Ms. Salmonsaaso asketh interrogatories to
“[s]tate the factual basis upon which you rely in making the allegatiorythatvere
discriminated against on the basis of your gender/pregnancy in connechdhemMiérmination
of your employment with Applegate, in violation of Title VII . . ®.”In response, Ms. Salmon
stated: “I was forced to take leave and terminated because of lifting ressjathich were a
direct resulting $ic] of my pregnancy® Again, there was no mention of the Liability
Statement that Ms. Salmoow relies onin her opposition memorandum to Summary Judgment.
Under the three factors mentioned abdvis, Salmon’s declaration is an attempt to
create a “sham” issue of fadkirst, it is undisputed that Ms. Salmon was cregsiminedy her
counsel during her depositiéh.Ms. Salmors counsel weréree to further develop the record
during crosseexaminatiorhad they chosen to do so. Second, the declaration is not based on
newly discovered evidence, but instead is based on Ms. Salmon’s memory of the evém& tha
place in February 2012Ms. Salmon had access to this information at the time of her earlier
testimony, and one would expect her memory to be better during her deposition in June 2014
than her declaration almost a year later in April 2015. Finally, Ms. S&rdenlaration does
not attempt to explaiany confusion that may have existed when she was deposed. To the
contrary, Ms. Salmon did not hesitate, during her depositiaaskdor clarification of the

guestion posed before she gave her ansiasr.Salmon is attempting to create a sham issue of

¢ salmon’s Depsition at 49:1416.

® plaintiffs Responses to Defendant’s First Set of Discovery to Plantif3-11 (“First Set of Discovery”)docket
no. 371, filed April 24, 2015.

2d.
%3 salmon’s Deposition at 50:61:17.
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fact by changing her deposition testimony through a declaration attachedstorimary
judgment oppositionThe Liability Statemet in Ms.Salmon’s declaration is disregardaad
therefore, no direct evidence of discrimination exists.
2. Indirect Evidence of Discrimination
Absent direct evidence of discrimination, the shifting burden of proof anatytsadly
articulated inVicDonnell Douglas Corp. v. Greg¢fi must be applied. Undéne McDonnell
Douglasanalysis:
[A plaintiff] must first meet her initial burden of establishing a prima facie chse o
discrimination. Once the plaintiff establishes a prima facie case, the bslués
to the defendant to articulate a legitimate, nondiscriminatory reason for the
adverse employment decisith “At the summary judgment stage, it then
becomes the plaintiff's burden to show that there is a genuine dispute of material
fact as to whether the employer’s proffered reason for the challenged action is
pretextuaii.e. unworthy of belief.*® If the plaintiff succeeds both in making out
a prima facie case of discriminatiand in showing that defendasteasons are
pretextual, plaintiff's claim will withstand summary judgméht.
In order to make out a prima facie case of a pregnancy discrimination discleinf®
under Title VII, Ms. Salmon must demonstrétg that she was a member of a protected class;

(2) that she was qualified and performing her job satisfactorily; and {3tbavas discharged

under circumstances that give rise to an inference of discrimin&fiods. Salmon may satisfy

%4411 U.S. 792 (1973)

®51d. at802..

 Randle v. City of Auror&§9 F.3d 441, 451 (10th Cir. 1995)

®”Dodd v. Riverside Health Sys., Iné6 F.3d 392 (10th Cir. 199@iting Randle 69 F.3dat 45).

%8 SeePlotke v. White405 F.3d 1092, 1099 (10th Cir. 20q8)T]he articulation of a plaintiff's priméacie case may
well vary, depending on the context of the claim and the nature of the adwvgiegment action alleged.”).

% pierson v. Mrs. Fields Cookie857 F. Supp. 867, 871 (D. Utah 1994)
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the third element of her prima facie burden by presenting evidence that sheates lgss
favorably than others “similar in their ability or inability to work®

It is undisputed that Ms. Salmon was a member of a protected dhssaas pregnant at
the time of her terminationThe parties, however, dispute the second and third elements of
Ms. Salman’s prima facie caseBecause Ms. Salmon cannot establish that Defendant’s reason
for terminating her employment was pretextual, it will be assumed, without dediung,

Ms. Salmon has established a prima facie case of discrimination.

Having foundthat a prima facie case has been established, the burden of production shifts
to Defendant to provide a nafiscriminatory reason for terminating Ms. Salmon’s employment.
“[T]he defendant does not at this stage of the proceedings need to litigate the miegits of t
reasoning, nor does it need to prove that the reason relied upon was bona fide, nor does it need to
prove that the reasoning was applied in a nondiscriminatory fasfidbefendant is required
only to “explain its actions against the plaintiff in terms that are not facially pretiiby Title
VII.” "? Defendant has presented evidence that it believedtthaBalmon’s lifting restriction
prevented her from performing the essential functions of her po$itisimd, Defendant did not
have any lightuty positions available that Ms. Salmon could perf6trBecause Defendant has
articulated a nowliscriminatory reason for its actions, and its articulated reasonstdifacially

prohibited by Title VII,” Defendant hasatisfiedits burden.

042 U.S.C § 2000e(kyee generallorbo v. United Parcel Serv32 F.3d 1169, 1173 (10th Cir. 200E)E.O.C.
v. Horizon/CMS Healthcare Cor220 F.3d 1184, 1192, 1194 (10th Cir. 20@@eker v. Gill Studios, Inc21 F.
Supp. 2d 1267, 1272 (D. Kan. 1998ple v. Ruidoso Mun. Sci43 F.3d 1373, 1380 (10th Cir.1994)

"E.E.O.C. v. Flasher Co986 F.2d 1312, 1317 (10th Cir. 1992)
21d.

3 Motion at 6.

“1d.
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The burden now shifts to Ms. Salmon “to show that there is a genuine dispute of material

fact as to whether the employer’s proffered reason for the challenged agiieteiduat—i.e.

75

unworthy of belief.”® “A plaintiff can show pretext by revealing ‘sualeaknesses

implausibilities inconsistencigsncoherenciesor contradictionsn the employer'groffered

legitimate reasons for its action that a reasonable factfinder could Hgtiométhem unworthy

146

of credence.”” “[A]s a general rule, an employee must proffer evidence that shows each of the

employer's justifications are pretextudl.”

A plaintiff typically makes a showing of pretext in one of three ways: (th) w

evidence that the defendant's stated reason for the adverse employment action was
false. . . ; (2) with evidence that the defendant acted contrary to a written

company policy prescribing the action to be taken by the defendant under the
circumstances. . ; or (3) with evidence that the defendant acted contrary to an
unwritten policy or catrary to company practice when making the adverse
employment decision affecting the plaintifA plaintiff who wishes to show that

the company acted contrary to an unwritten policy or to company practice often
does so by providing evidence that he waattd differently from other similady
situated employees. . @

Ms. Salmon makes two arguments in support of her claim that Defendant’s atistific
for her discharge is pretextual. First, she argues that the reason frmmeatior—that her
lifting restriction madéner unqualified to perform her job—is false. And second, she was treated
differently from other similarhysituated employees.

(@) Ms. Salmon has failed to show that there is a genuine dispute of material fact regarding
the falsity ofDefendant’s reason for the adverse employment action

Defendant contends Ms. Salmon’s lifting restriction made her unqualified f@Nw

position. According to Defendant, “a CNA at Applegate must be able to perform the afutie

" Randle 69 F.3d at 451

8 Green v. New Mexigat20 F.3d 1189, 11923 (10th Cir. 2005]quotingMorgan v. Hilti, Inc.,108 F.3d 1319,
1323 (10th Cir. 1997)

""E.E.O.C. v. Profl Bureau of Collections of Maryland, |86 F. Supp. 2d 1151, 1158 (D. Colo. 20(tjoting
Tyler v. RE/MAX Mountain States, In232 F.3d 808, 814 (10th Cir. 2000)

"8 Kendick v. Penske Transp. Servs., [220 F.3d 1220, 1230 (10th Cir. 2000)

15


https://www.westlaw.com/Document/I0649d2b091c011d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_451
https://www.westlaw.com/Document/Id51121b119ac11da8cc9b4c14e983401/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1192
https://www.westlaw.com/Document/Ia27d8767941511d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1323
https://www.westlaw.com/Document/Ia27d8767941511d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1323
https://www.westlaw.com/Document/Ia68ac52e216511df9988d233d23fe599/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4637_1158
https://www.westlaw.com/Document/I94da5e87799411d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_814
https://www.westlaw.com/Document/I6cc65d0d798911d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1230

her job, which include assisting patients as they get in and out of the shower or bathtub, on and
off the toilet, and in and out of bed or a chair, when changing patient positions andrgrrecti

body alignment, and when making occupied beds, as well as otheftd3&fendant states that

in order “[tJo perform these duties, a CNA needs to be able to lift more than 25 p8finds.”

Ms. Salmon argues that whether she remained qualified for her position is a dispugeof is

fact because the lifting requirement “is not an essentidujottion, it is only a marginal

function of her job[.]® Ms. Salmon asserts that she “has presented evidence that almost none of
her time was spent lifting more than 25 pounds; that often assistance was ataiiélieore

than 25 pounds; and that her experience on the job was that the necessity to lift more than 25
pounds, unassisted, was rafe.”

The Tenth Circuit has consistently recognized that courts “must ‘look atdiseafathey
appear to the person making the decision to terminate [the enjptd{etMoreover, ‘[i]t is the
managers perceptiornof the employees performancehat is relevant, not plainti§ subjective
evaluation of his own relative performanc&?™[T] he relevant inquiry is not whether [the
employer’s] proffered reasons wewmese, fair[,] or correct, but whether [the employer] honestly
believed those reasons and acted in good faith upon those beffevise’court should not

“second guess an employer’s business judgnfént.”

¥ Motion at 2.

d.

8. Opposition at 1413.
1d. at 13.

8 Guyton v. Ottawa Truck Div., Kalmar Indus. U.S.A., Ia6. F. App'x 571, 577 (10th Cir. 200(tjuoting
Kendrick,220 F.3d at 1231

8 Classe v. Whirlpool Corp35 F. App'x 792, 794 (10th Cir. 200@juotingFurr v. Seagate Tech., In&2 F.3d
980, 988 (10th Cir. 1998)

8 Stover v. MartineZ382 F.3d 1064, 1076 (10th Cir. 20@4ijtation and internal quotation marks omitted).
86
Id.
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Because the employerperception of the factt thetime of the decision to terminate
controls, Ms. Salmon’s argumenthkat the lifting requirement is not an essential job funetion
fails to establish pretextThe undisputed facts show that (1) Ms. Salmon’s job description stated
that CNAs need to occasidhalift and carry items weighing up to 50 pounds or gre¥té)
although Ms. Salmon contends that the patients she saw on a regular basis in January 2012 did
not normally require her to lift over 25 pounds. She admits, however, that she could not
antidpate every situation or if or when her work environment might ch&h@:Defendant
deemed the duties listed in the Job Description and the duties liskésl Balmon in her
deposition to be essential functions of the CNAJdandDefendant’s expert wiess has
explained that some tasks involve lifting loads of over 25 poundsylan8almon concedes that
some tasks may require lifting over 25 pouritis.

Even ifit is assumed that the lifting requiremenn an essential job functi@mdis
only a marginal function as Ms. Salmon contends, Ms. Salmon cannot sh@etéatiant’s
legitimate, nondiscriminatory reason for terminating her employment is “unyvofth
credence[.]** “Under McDonnell Douglas|the court’s role] . . . isn't to ask whether the
employer's decision was “wise, fair or correct, but whether [it] hgnbstieved [the legitimate,
nondiscriminatory] reasons [it gave for its conduct] and acted in good faith on thiess.'3él

To support an inference of pretext, to suggest that something more nefarious

might be at play, a plaintiff must produce evidence that the employer did more
than get it wrong. He or she must come forward witidence that the employer

87 Undisputed Facts 1 1.
#1d.19.

#1d. 11 4, 25.

“d. 1 26.

I Morgan,108 F.3d at 1323

92 Johnson v. Weld Cty., Col®&94 F.3d 1202, 1211 (10th Cir. 20Xguoing Rivera v. City & County of Denver,
365 F.3d 912, 925 (10th Cir. 2004)
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didn’t really believe its mffered reasons for action and thus may have been
pursuing a hidden discriminatory agerda.

Ms. Salmon has failed to produce any evidence to show that Defendant did not honestly
believe the reasorgivenfor terminatingMs. Salmon’s employment. The ordyidence that
Ms. Salmon advances is her subjective opinion and belief that she remained qualifexd for
position because she rarely lifted more than 25 pouBden if lifting more than 25 pounds was
rare in Ms. Salmon’s position, it is undisputed ihi nevertheless still a possibility.
Ms. Salmon’s argument is insufficient to support an inference of pretext. Had Mworgal
presented evidence thather CNAs with lifting restrictions were allowed to continue working in
their position, then there would be reason to ittiat Defendant “didn’t really believe its
proffered reason]] for action and thus may have been pursuing a hidden discriminatory
agenda.”®> However, the only conclusion permitted based oretiigence presented and the
undisputeddcts is that Defendant honestly believed that Ms. Salmon'’s lifting restrictiom mad
her unqualified for her CNA position and Defendant acted in good faith upon this belief.

(b) Ms. Salmon has failed to show that there is a genuine dispute of material fact that
Defendant acted contrary to an unwritten policy or contrary to a company practice.

Ms. Salmon argues that “[t]here is evidence that Defendant would provide light duty
work to those employees who had medical restrictions because ofta@job-injury.”®® The
evidence thaMs. Salmon is referring tare twostatemerd in her Declaration, where Ms.

Salmon states:

% d.

% Undisputed Facts 1 9.

% Weld Cty., Colq.594 F.3d at 1211
% Opposition at 11.
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It was common knowledge to many of the employees of Defendant that should
you be injured on the job, the Defendant would provide you with light duty work
while you recovered’

| know of one employee who was a CNA (the same job | had), who was injured
on the job by hurting her knee so she could not lift or bend. She was given the
light duty work, by theDefendantof using the computers and manning the
phones, while her more difficult patients were seen by Defendant’'s CNA
scheduler®

As further evidence of her contention, Ms. Salmon also cites to her response to agatagrro
guestion:

INTERROGATORY NO. 6State with particularity the factual $ia for the
statement makesic] in paragraph 18 of the Complaint that you were treated
differently than other employees because of your pregnancy status; identify
other Applegate employee with a lifting restriction due to a temporary injury and
how the employee was treated.

RESPONSE: | was required to go on leave and terminated because of lifting

restrictions directly resulting from my pregnancy where other employeges

allowed to continue to work. When the Bountiful office was moved up to the

Ogdenoffice, there was a CNA who was working at the computer because she

had hurt her knee and could not lift or bend so she took over the phones and the

CNA scheduler would go and see her more difficult patients; | was not given any

accommodations’

Even tking as true Ms. Salmon’s assertion that it was common knowledge that if an
employee was injured on the job Defendant would provide the injured employee with light dut
work, Ms. Salmon has failed to meet her burden of showing that Defendant’s proffered
nondiscriminatory reascea-that there were no light duty positions available at the-thnse
pretextual. It is an undisputed fact that there were no light duty positions available before or
after Ms. Salmon took her FMLA leav® Ms. Salmon’s assertion that she knew of a CNA who

was injured and was given light duty work does not by itself create an inferepestext

" salmon’s Declaration at 2, 6.
®1d.17.

% First Set of Discovarat 10.

19 yndisputed Facts 1 6, 12.
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because there is no evidence that the other CNA was accommodated regardlessadabiéyav
of light duty work!®* Defendant’s Motion is GRANTE as to Ms. Salmon'’s Title VII cause of
action.

B. Ms. Salmon’s FMLA Claim Fails

Although Ms. Salmon does not cite to any particular section of the FMLA statutesfor t
basis of her claim, her FMLA cause of action is titled “Violation of FMtkterference with
FMLA Rights.”% Based on this title and the allegations in support ofdluse of action, it
appears MsSalmon is pleading an FMLiterference claim arising fro29 U.S.C. §

2615(a)(1).

“To establish a claim for FMLA interferenceder 8 2615(a)(1), an employee must show
‘(1) that she was entitled to FMLA leave, (2) that some adverse action by thegemplerfered
with her right to take FMLA leave, and (3) that the emplayaction was related to the exercise
or attempted exercise of her FMLA righits®® “In order to satisfy the second element of an
interference claim, the employee must show that she was prévemtetaking the full 12
weeksof leave guaranteed by the FMLA, denied reinstatement following leave, od dieitizd
permission to take leavé® “If the employee can demonstrate that the first two elements of
interference are satisfied, the employer then bears the burden of detimanteathe adverse

decision was notrélated to the exercise or attempted exercise of [the empspyadLA

101 Ms. Salmoris incorrect in heargument tha¥oung v. United Parcel Serv., In¢35 S. Ct. 1338, 191 L. E&d
279 (2015)reates “a factual dispute as to whether or not Defendant discriminatfaifitny to offer Salmon
reasonable accommodations or light duty during the remainder of her predr@pposition at 15Younger
involved different factual circumstances than the instant case.

192 Complaint at 7.

1% palpiaz v. Carbon Cnty., tdh, 760 F.3d 1126, 1132 (10th Cir. July 25, 20(t)otingCampbell v. Gambro
Healthcare, In¢ 478 F.3d 1282, 1287 (10th Cir. 2Qp7

104 Campbel) 478 F.3d at 1288B8.
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rights™ % The employer, however, “is not required to show that the adverse employment
decision and the employse"MLA request are completely and entirely unrel&t88.Such that,
an “indirect causal link between dismissal and an FMLA leave is an inadequatebasis f
recovery[.]*’

Assuming the first two elements of interference are satisfiedSEmon’s interference
claim nevertheless fails becaudefendant’s actiomwas unrelated to the exercise deatpted
exercise of MsSalmon’s FMLA rights. It is undisputed that Ms. Salmon would have been
terminated regardless of whether she had taken FMLA [E4¢§A]n employee may be
dismissed, preventing her from exercisheg statutory right to FMLA leave [or reinstatement
after leave] . . . if the dismissal would have occurred regardless of the enmpleggrst for or
taking of FMLA leave.”® Also, Ms. Salmon conceded to be true that she “has not alleged that
Applegatefired her because she took FMLA leavé”“A reason for dismissal that is unrelated
to a request for an FMLA leave will not support recovery under an interfererany th'*

Accordingly, Ms. Salmon’s FMLA interference claim fails as a matter of law.

C. Ms. Salmon’s UADA Claim Fails

Ms. Salmon alleges a violation of the UADBefendant contends that this court lacks

jurisdiction over Ms. Salmon’s UADA claim because Ms. Salmon did not exhaust her

1% Dalpiaz 760 F.3d at 113guotingCampbel] 478 F.3d at 1297.
106 Id

19714, (internal quotation marks and citation omitted).

1% Undisputed Facts 1 27.

199 Metzler v. Fed. Home Loan Bank of Topek®4 F.3d 1164, 1180 (10th Cir. 20@§uotingSmith v. Diffee Ford
Lincoln-Mercury, Inc.,298 F.3d 955, 961 (10th Cir. 2002)

10yndisputed Fact § 25.
11 Bones v. HoneywelB66 F.3d 869, 877 (10th Cir. 2004)
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administrative remedgeas to the UADA claini'? Utah case law isnclear on the issue of
whether a federal district court has jurisdiction over a plaistifADA claim. Thisissue came
before the Utah Supreme Court recentfyy. The Court first underscored that it would “not
decide whether the federal district cours lparisdiction over the Plaintiff’'s UADA claims . . . .
[because the Court was] not presented with full briefing or a full record comgehese
issues.** The Court did, however, “note that . . . [Plaintiff] faces serious jurisdictional
problems as to these claims . .}**"“First, the commencement of the Plaintiff's federal law
claims may bar the continuation of her UADA claims under the plain languageAdétthe
Further, she may have failed to exhaust her administrative remedies undeiiAenitA
respect to the individual defendan{s®

The plain language of tHeADA **” and cases interpreting it suggest thatls. Salmon
may only pursue her claim for a remedy underdd®A by following the administrative
procedures contained in the Adihe UADA describes an administrative process to seek relief
for discrimination, and provides that “[t{]he procedures contained in this section areltisgve

remedy under state law for employrheiscrimination based upon .sex.”™® Ms. Salmon

12 Motion at 8-9.

13 Endow v. Utah Transit AuthiNo. 201400245C, 2015 WL 4394047, at *1 (Utah July 17, 2015)
14d. at *1, n. 4.

115 |d

116 |d

17 seeUtah CodeAnn. § 34A-5-107(15)(16); see alsdBlauer v. Dep't of Workforce Serv&Q14 UT App 100,
12, 331 P.3d {recognizing that filing federal law claims, including the transfer of agstfor agency action to the
federal EEOCresults in the plaintiff losing his claims under the UADK);Neil v. Kennecott Utah Copper Corp.,
No. 2:B-CV-41-DAK, 2009 WL 2554726, at *55 (D. Utah Aug. 18, 2009ff'd sub nonMcNeil v. Kennecott
Holdings,381 Fed.Appx. 791 (10th Cir. 2010)A]ny claims Plaintiff may have had under theADA were
terminated by his choice to pursue his federal discrimination claims Tite¥Il. . . . [His UADA] claims are
barred and should be dismissed.”).

18 seeBuckner v. Kennard9 P.3d 842, 852 (Utah 2008lauer v. Workforce Sery831 P.3d 1, 6 (Utah
Ct.App.2014)

9Utah Code Ann. § 3445-107(15)(c).
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acknowledges thate “did file a complaint with the Commission and then timely asked and
received from the Commission a right to sue letter under federalf8was. Salmon argues
that “[sJuch a request results in the automatic withdrawal of Salmon’s UADA alaina,
dismissal of her claimThis means that [she] has exhausted all her administrative remedies by
law.”*?* Ms. Salmon concludes that “[s]ince under the UADA Salmon has exhausted her
administrative remedies, the only judicial review available to Salmon of her UA&s is by
either filing a state district court case or filing a pendent claim in federal distirt ¢

Ms. Salmon’s contention that she has exhausted all her administrative remedies by
requesting a right to sue letter is incorreétfT]o prove a violation of the [UADA], the Act
requires that the aggrieved party file a request for agency actiorheiivision of
Antidiscrimination and Labor. After the Department of Adjudication has reviewecthtrge
against the employer amdade a decisigrthen the order may be subject to judicial review?
Thus, by withdrawing her claim from the UALD and requesting a notice of nghudbefore a
decision was rendered by the UALMs. Salmon failed to exhaust her administrative remedies
under the UADA.Ms. Salmon’s failure to exhaust her administrative remedies bars the
continuation of her UADA claim. Accordingly, Defendant’s Motion is GRANTED as o M

Salmon’s UADA cause of action.

120 Opposition at 14.

121 Id

122 Id

123 Endow v. Utah Transit AuthiNo. 201400245C, 2015 WL 4394047, at *1, n. 3 (Utah July 17, 2Q@ipting
Horvath v. Savage Mfg., Ind.8 F.Supp.2d 1296, 1305 (D. Utah 1998)
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ORDER

IT IS HEREBY ORDERED thabefendant’s motiotf* for summary judgment is

GRANTED. The Clerk is directed to close the case.

BY THE C Rw

David Nuffer N
United States District Judge

DatedFebruary 1, 2016.

124 pefendant Applegate Homecare & Hospice, LLC’s Motion for Summary Judlgmith Supporting Points and
Authorities,doclket no. 30 filed December 15, 2015.
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