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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

LARRY LAUER, MEMORANDUM DECISION AND
ORDER DENYING [38] DEFENDANT'S
Plaintiff, MOTION FOR ORDER FINDING
V. PLAINTIFF'S COMPLAINT FILED IN
BAD FAITH
CREDIT CONTROL SERVICES,

Case No. 1:14v-00062DN
Defendant.
District Judge David Nuffer

Defendant Credit Control Services (“CCS”) seak order finding that Plaintiff Larry
Lauer (“Lauer”) filed his claims in bad faith (“Bad Faith Motiorf’LCS furtherequess an
award of attorneys’ fees against Lauer and his coubssgthua Trigsted (“Trigsted”under 15
U.S.C. § 1692k(a)(3) and 28 U.S.C. § 18Because the entirety of Lauer’s action was not
brought and pursued in bad faith, and because Trigsted did not unreasonably and vexatiously
multiple the proceedings in pursuing Lauer’s claims, CCS’s Bad FaitioiMist DENIED.

BACKGROUND

CCS attempted to collect a debt ovidLauerto AT&T Mobility (“AT&T”). *In
response, on May 19, 2014, Lauer filed suit against €l&@i&ing thatt violated 15 U.S.C. §

1692e(2)(A) of the Fair Debt Collection Practices Act (“FDCPA”) by H#8lgepresenting the

! Defendant’s Motion for an Order Finding Plaintiff's Complaint &ila Bad Faith, for Purposes of Harassment,
and Action Taken by Plaintiff and Hesi¢) Attorney were Vexatious (“Bad Faith Motion'Jocket no. 38filed
Oct. 20, 2015.

21d. at 3.
3 Complaint at 2, T &Jocket no. 2filed May 19, 2014.
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character, amount, or legal status'tteddebt (“Lauer’s § 1692e(2)(A) Claim™ Specificaly,
Laueralleged thahedid na owe the AT&T debt and that CCS falsely represented the debt in
“multiple actionsin an attempt to collecoh the] debt.]”°

On October 13, 2014, CCS filed a motion for summary judgment setslddgmissal of
Lauer's § 1692e(2)(A) claim (“Motion otihe Debt”)® However, prior to the resolution of the
Motion on the Debt, Lauer was granted leave to amend his Comptalitith hefiled on April
13, 2015° The Amended Complaint reassertexliers § 1692e(2)(A) Claim anthisedtwo
additional claims against CC&) violation of 15 U.S.C. § 1692d(6) for CCS’s failure to
disclose its representatives’ ideig#and CCS’s corporate identity in four telephone calls
attempting to collect on the debt (“Lauer’s § 1692d(6) Clgimnd(2) violation of 15 U.S.C. §
1692e(11) for CCS'’s failure to notify Lauer that each call was from a debtwothnd maddor
the purpose of attempting to collect on a debt (“Lauer's § 1692e(11) claifh8reafteron
June 5, 2015, CCS filed a second motion for summary judgreeking the dismissal of Lauer’s
§ 1692d(6) Claim and Lauer's § 1692e(11) Claim (“Motion on the Collection Calls”).

As a result of the filing of Lauer's Amended Complaint, CCS’s Motion on the Rebt

construed as a motion for partial summary judgmenttindately granted by Memorandum

“1d.at2, 9.
°Id.at2, 18.
® Defendant’s Motion for Summary Judgment (“Motion on the Debijket no. 18filed Oct. 13, 2014.

" Memorandum Decision and Order Granting Plaintiff Leave to Afv@omplaintdocket no. 27filed Apr. 13,
2015.

8 First Amended Complaint‘Amended Complaint”)docket no. 28filed Apr. 13, 2015.
°Id. at 2, 77 91

19 Defendant’s Second Motion for Summary Judgment (“Motion on thie@iwin Calls”),docket no. 30filed June
5, 2015.
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Decision and Order entered September 29, 2015 (“Order Granting Motion on the 'D&be).
Order Granting Motion on the Debt found that CCS was entitled to rely on AT&T’s
representations regarding the debt’s validiya matter of law? The ordetthereforeconcluded
that CCS committed no violation of the FDCPA falsely represeiig the character, amount, or
legal status of the debt.CCS’s Motion on the Collection Calls was then granted by
Memorandum Decision and Order entered on October 6, 2015 (“Order Granting Motion on the
Collection Calls”)** The Order Granting Motion on the Collection Calls concluded as a matter
of law that the transcripts of all four CCS calls to Lauer demonstrated thas Gfp&esentatige
complied with § 1692d(6) by stating the caller's name and that the call was on behalf ¢f CCS.
It further concludedhat CCS did not violatg 1692e(11)° In three of the four call® Lauerthe
CCS representativmade the required disclosure that the call was from a debt collector
attempting to collect on a debtOn theremainingcall Lauer prevented the caller from making
the required disclosutey interruptingherand then hanging uf.

CCS now argues that Lauer and Trigsted pratauer’s claims without evidenae

legal authority and that their conduct should be viewed as nothing less than bad faitby done

" Memorandum Decision and Order Granting Defendant’s Motion for P8dimmary Judgment (“Order Granting
Motion on the Debt")docket no. 34filed Sept. 29, 2015.

121d. at 12.
1Bd. at 1214.

4 Memorandum Decision and Order Grantingdelant's Motion for Partial Summary Judgment (“Order Granting
Motion on the Collection Calls"gdocket no. 350ct. 6, 2015.

%1d. at 9.
%1d. at 814.
Yd.

Bd.
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the purpose of harassing CESCCS thereforsubmitsthat it is entitled to an award of
attorneys’ fes against Lauer and Trigsted under 15 U.S.C. § 1692k(a)(3) and 28 U.S.C. § 1927.

STANDARD OF REVIEW

An award of attorneys’ fees is appropriate under 15 U.S.C. § 1692k(a)(3) only if the
district court finds that the action “was brought in bad faith and for the purpose of
harassment[.f° To recover under § 1692k(a)(3), a defendant rsluistv that the entire actien
notjust an individual claim-wasbrought in bad faitfi* The defendant has the burden to show
that the plaintiff knew théclaim was meritlesandthat he pursued the claim for the purposes of
harassment® If the defendant makes such a showing, “the cmargaward to the defendant
attorney’s fees reasonable in relation to the work expended and Tosts.”

CCS’s alternate basis foecovering attorneys’ fee28 U.S.C. § 1927 provides that
“[a]ny attorney or other persadmitted to conduct cases in any cowitho so multiplies the
proceedings in any case unreasonably and vexatiously may be required bytthe satisfy
personallythe excess costs, expenses, and attorneys’ fees reasonably incurred becahse of s

24

conduct.”” Unlike 81692k(a)(3)’s alor-nothing approach, § 1927 allows foe recovery of

attorneys’ feesn individual claims, independent afparty’s otheclaims. Havever, “§ 1927

¥ Bad Faith Motion at 3.
2015 U.S.C. § 1692k(a)(3).
%L See Horkey v. J.V.D.B. & Assodsg., 333 F.3d 769, 775 (7th Cir. 2003).

2 Krapf v. Nationwide Credit Inc2010 WL 2025323, at *5 (C.D. Cal. May 21, 201@e slso Perry v. Stewart
Title Co, 756 F.2d 1197, 1211 (5th Cir. 1985).

%15 U.S.C.A. § 1692k(a)(3)
2428 U.S.C.A. § 1927.



authorizes sanctions only upon counseff.}[C]lients may not be saddled with [§ 1927]
awards.®

Sanctions may be appropriate against an attorney under § 1927 when the “attorney is
cavalier or bent on misleading the court, intentionally acts without a plausildewhen the
entire course of the proceedings was unwarranted, or when certain discoveryaistisuiys
unjustified and interposed for the improper purposes of harassment, unnecessagdiaay
increase the costs of litigah.”?’ Additionally, because sanctions under § 1927 are intended to
be penal in nature, “an award should be made under § 1927 only in instances evidencing a
serious and standard disregard for the orderly process of ju&tithedistrict court has
discreton whether to award fees under § 192Though case law does not establish a biigkt
defining when an attorney’s conduct warrasmisawardunder § 1927, courtsave awardetees
for blatant misrepresentations to the cdlitiringing a claim that had already been setffeahd
failing to withdraw claims thahe charging attorney acknowledgsdre meritless early on in
the proceeding?

DISCUSSION

CCS arguethatan award of attorneys’ fees against Lauer and Trigsted is appeopriat

because: (1)auer and Trigstegursued Lauer’s 8 1692e(2)(A) Claim despite clear evidence and

% Sreller v. City of Bainbridge Island06 F.3d 636, 640 (9th Cir. 2010) (emphasis added).

% U.S. v Int'| Bhd. of Teamster948 F.2d 1338, 1345 (2d Cir. 1991).

" Miera v. Dairyland Ins. C.143 F.3d 1337, 1342 (10th Cir. 1998) ¢imtal quotations and citations omitted).
2 \White v. American Airlines, Inc915 F.2d 1414, 1427 (10@ir. 1990) (internal quotatior@mitted).

% See Thomas v. Capital Sec. Servs., BE2 F.2d 984, 990 (5th Cir. 1987).

30 SeeMoser v. Bret Harte Union High Sch. Dis366 F.Supp.2d 944, 988 (E.D.Cal. Jhd, 2005).

31 See Reichmann v. NeumaBB3 F.Supp.2d 307, 309 (S.D.N.Y. Apr. 22, 2008).

32 SeeMacheska v. Thomson Learnjr8#7 F.Supp.2d 169, 1§®1.D.Pa.Dec. 7, 2004).



case law authorizing CCS to rely on AT&T’s representations regardirgetitas validity>* and
(2) Lauer and Trigstegdursued Lauer’s § 1692d(6) Claim dralier’'s 81692¢e(11) Claindespite
clear evidencéhat CCS'’s representativenade the required disclosures in tieur calls
Lauer®*

Lauer’'s 8§ 1692e(2)(A) Claim was not broght or pursued in bad faith and
did not unreasonably and vexatiously multiply the proceedings

Lauer first assertethat CCS violated § 1692e(2)(A) in his Complahand then
reasserted the claim in his Amended ComplHitinder § 1692e(2)(A), a debt collector may not
falsely represent the “character, amount, or legal status of &nj°dén his Response to CCS'’s
Motion on the Debt, Lauer made four argumeatavoid summary dismissal of the claift)

CCS failed to wait until after Lauer’s time to amend his Complaint to file its Motion on the
Debt*® (2) CCSfailed to timely provideLauer with the identity and declaration of the AT&T
representative thatsitMotion on the Debt relied on, thus violating Rule 37(c)(1) of the Federal
Rules of Civil Procedure and requiring ttheclaratiorto be strickeri® (3) genuine disputes of
material fict existed as to whether Lauer owed the AT&T d8afd (4) the reasonableness of
CCS’s reliancen AT&T’s representations regarding the debt’s validitadisputedfactual

issue?! Lauer's arguments werejected in the Order Granting Motion on the DEbt.

% Bad Faith Motion at 3.

*1d. at 4.

% Complant at 2, 11 .

% Amended Complaint at 2, 7§88
3715 U.S.C.A. § 1692¢(2)(A).

3 Response tdotion for Summary Judgment (“Response to Motion on the'Pabs, docket no. 2pfiled Nov.
13, 2014.

#d.

“1d. at 56.

“'ld. at 67.

“2 Order Grantingviotion on the Debt.
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CCSmaintainghat Lauer’s opposition to its Motion on the Debt was in bad faith, as CCS
provided Lauer with clear evidence and case law demonstrating thatioallegencies have a
right to rely ontheinformation provided to them by an underlying credftbwhile CCS is
correct that an award of attorneys’ fees may be warranted where clearcevaael binding case
law demonstrate that a plaintiff's claim has no arguable basis in law df thit,was not the
case with Lauer’s 8§ 1692e(2)(A) Claim. The c&¢&S offeredn support of its Motion on the
Debt Solomon v. Baer & Timberlake, P.€.was not binding authority definitively establishing
that CCS could rely on AT&T's representations regarding theésiealidity. Rather Solomon
was merely an @er and Judgment whichcluded a footnote explicitly stating its nbdmding
nature?® Lauer therefore haa colorable argument th&blomors analysis should not be
followed and that the determination of the reasonableness of CCS'’s reliance onsAT&T’
representationshould not benadeon summary judgment.

Additionally, while it was ultimately determined that CCS providatficientevidence
of AT&T’s representations regarding the validitytbédebt’’ Lauer challenged the
admissibility of this evidencé.auer arguedhat CCS failed to timely identify the declaramits
initial disclosured' This issue was resolved with findings that CCS efitk initial disclosures
to Lauer—but for unknown reasons they were not receivadd-that Trigsteghould have

followed up with CCS after the apparent missed deadfi@ansequently, the evidence on

“3Bad Faith Motion at 3.

*4|lvancie v. State Bd. of Dental Examinesg8 F.Supp. 1496, 1499 (10th Cir. 1988).
%5504 Fed.Appx. 70203 n.*(10th Cir. 2012).

“®1d.

" Order Granting Motion on the DebtEd-14.

“8 Response to Motionrothe Debt ab.

9 Order Granting Motion on the DebtEd-11.



which CCS relid onwas not determined admissible uiié entry of the Orddgéranting Motion
on the Debf?

Lauer therefore had colorable, though unsssftg, aguments in the pursuit of his §
1692e(2)(A) Claim untithedetermination on the Motion of the Debt. Without binding precedent
and a definitive ruling on the admissibility of the AT&T representatidedarationneither
Lauer’snor Trigsted’sconduct inpursuing Lauer's 1692e(2)(AXClaimriseto the level of bad
faith. Nor did their conduct unreasonably and vexatiously multiply the proceedicgsdingly,
CCS is not entitled to an award of attorneys’ fees under either of its thiwrebef with
regard to Lauer’s 8692e(2)(A) Claim.

Additionally, given that Lauer’'s § 1692e(2)(A) Claim was not pursued in bad faith, CC
may not recover attorneys’ fees under 8§ 1692k(a)(3) for Lauer’s § 1692d(6) &laauer’s
8 1692e(11) Claim, as Lauer’s entire action was not brought and pursued in bad faith.
Consequently, there is no need to discuss Lauer’s 8 1692d(6) Claim and Lauer’'s 8 1692e(11)
Claim under the 8§ 1692k(a)(3) standard.

Lauer’'s 8§ 1692d(6)Claim did not unreasonably and
vexatiously multiply the proceedings

Under 8§ 1692d(6), a debt collector must provide a “meaningful disclosure of thé&scaller
identity.”* Lauer first asserted his § 1692d(6) Claim in his Amended Compfaiihis claim
was dismissed in the Order Granting Motion on@lodlection Calls, as the transcripts of thar
CCScallsto Lauerundisputedly demonstratdioiat the CCS representatives complied with

§ 1692d(6) by disclosing their names and that they were calling fron?8OSS argues that

*0 Order Granting Motion on the Debt at-1Q.

*115 U.S.C.A. 1692d(6).

2 Amended Complairat 2, § 10

%3 Order Granting Motion on the Collection Calls at@



becausdrigstedwas in possession of the four telephone recordingséw Lauer’s allegations
regardingviolations of § 1692d(6)veremeritless>*

Upon review of the materials presenteds uncleamwwhenTrigstedreceivedthe four
telephoneeacordings from CCS. Neithdrrigstednor CCS has provided evidence of the precise
date Trigsted received the telephone recordifiggsted maintains that the recordings were not
received until after the filing diauersAmended Complaint, despiteshprior attempts to obtain
them in discovery> CCS argues that it providddigstedwith the recordings, but makes no
mention of the date it provided thamTrigsted®® It is clearhoweverthat Trigstedeceived the
transcripts of the recordings no later than June 5, 2015, when CCS attached them as ao exhibit t
its Motion on the Collection Calf¥.

Trigsted wasbligaedto reevaluatd_auers claims and avoid prolonging meritless
claims>® Prior to receiving the recordings Trigsted could reasonably relyaoats
representations regarding what was said by the CCS representativeounr ttedl§. However,
onceTrigsted received the recordings, he should have known that CCS strictly abmyptie
8 1692d(6) on each of its four sato Lauerand withdrawn Lauer’s 8692d(6) Claim. Trigsted
thereforeshould have withdrawn Lauer’s § 1692d(6) Claim after his receipt of the recqrdings
before the filing of CCS’s Motion on the Collection Calis in his response to the motion, but

he dd not. Trigsted acknowledgésis, but points out that he “made no attempt to argue liability

54Bad Faith Motion at 4.

> Response t@efendant’s Motion for an Order Finding Plaintiff's Complaint Filadiad Faith, et al [Doc 38]
(“Response td@ad Faith Motiof)) at 5 docket no. 39filed Nov. 3, 2015

%6 Motion on the Collection Calls at 4; Bad Faith Motion at 4
5" Motion on the Collection CallatExs. C, D, E, G
8 See Steinert v. Winn Grp., Ind40 F.3d 1214, 1224 (10th Cir. 2006).
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for [§ 1692d(6)] in his response to the [Motion on the Collection Calfs[Hough accurate,
Trigsted’s failure to withdraw Lauer’'s § 1692d(6) Claim necessit@e8's discussion of the
claim in its Motion on the Collection Calls and in its replgmoranduni® Trigsted’s conduct
alsoconsumedtourt resourceby requiringthe meritless claino be addressed the Order
Granting Motion on the Collection Cafls.

In a vacuum, Trigsted could be sanctioned under § 1927 because of his failure to
withdraw Lauer’s § 1692d(6) Claim in a timely manner. However, under the cianices,
Trigsted’s failure to withdraw Lauer’s § 1692d@®lim did not unreasonably and vexatibus
multiply the proceedings. Lauer’'s 8 1692d(6) Claim bhadrer's§ 1692e(11) Claim became
procedurally married with the filing of CCS’s Motion on the Collection Clio separate
filings or proceedings occurred in the adjudication of Lauer’s § 1692d(6) Claipendent of
Lauer’'s 8§ 1692e(11) Claim. As discussed below, Lauer’s § 1692¢e(11) Claim was not larcdight
pursued in bad faitf® Moreover, CCS'’s discussion and arguments relating to Lauer’s
8 1692d(6) Claim in its Motion on the Collection Calls and its reply on the motion were minor i
relation to that of Lauer’s § 1692¢e(11) Claim.

“[A]ln award should be made under § 1927 only in instances evidensergpas and
standard disregardor the orderly process of justic&*This did not occur here, despite

Trigsted’s failure to withdraw Lauer’s § 1692d(6) ClainmeTailure to withdraw Lauer’s

*9Response to the Bad Faith Motion at 5.

9 Motion on the Collection Calls atJ: Defendant’s Reply in Support of Its Motion for an Oriarding Plaintiff's
Complaint Filed in Bad Faith, for Purposes of Harassment, and Adtadken by Plaintiff and His Attorney were
Vexatious (“Reply to the Motion on the Collection C3liat 1-2, docket no. 32filed July 20, 2015

®1 Order Granting Motion on the Collection Calls at @
%2 Motion on the Collection Calls.

% See infraat 1112.

 White 915 F.2d at 1427 (emphasis added).

10
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8 1692d(6) Claim was not so serious as to unreasonably and vexatiously multiply the
proceedinggnd does nowarrant an award of attoeys’ fees under § 1927.

Lauer’s 8§ 1692e(11) Claim was not brougt and pursued in bad faith and
did not unreasonably and vexatiously multiply the proceedings

As with Lauer’'s § 1692d(6) Claim, Lauer’s § 1692¢e(11) Claim was first agserhis
Amended ®mplaint® Under § 1692e(11), a debt collector is required to disclose “that the debt
collector is attempting to collect a de8f.Lauer's § 1692d(6) Claim was not brought in bad
faith, as Trigsted did not possess the recordings of CCS'’s calls to Laletiate of the
Amended Complaint’s filing, andt that timeTrigsted couldeasonablyely on Lauer’'s
representations of what was stated in the c@llestion however remaias to whether
Trigsted’s continued pursuit of Lauer’'s § 1692e(11) Claftar receiving the recordings of the
calls constitutes bad faith or an unreasonable and vexatious multiplication of the pngeeedi

In opposing CCS’s Motion on the Collection Calls, Trigsted acknowledged thatd auer
§ 1692¢e(11) Clainpertainedonly to the third CCS call to Lauer, as the first, second, and fourth
calls strictly complied with § 1692e(11) Though the FDCPA is a strict liability stat¥&i
states that a “debt collector may not be held liable in any action...if the demtteoshows by a
preponderance of evidence that the violation was not intentional and resulted from aéona fi
error notwithstanding the maintenance of procedures reasonably adapted to ywoichan

169 «

error.”” “[A]ln FDCPA defendant seeking the protection of biema fide error defense carries

the burden of proving that the violation was 1) unintentional, 2) a bona fide error, and 3) made

5 Amended Complaint at 2, § 11.
%15 U.S.C.A. § 1692¢(11).

67 Motion on the Collection Calls at 1Besponse t®efendant’s Second Motion for Summary Judgment
(“Response to the Motion on the Collection Cald 2, docket no. 31filed July 6, 2015.

% See McCollough v. Johnson, Rodenburg & Lauinger,,1837 F.3d 939, 948 (9th Cir. 2011).
915 U.S.C.A. § 1692k(c).
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despite the maintenance of procedures reasonably adapted to avoid th€ &@s.argued in
its Motion on the Collection Calls that it should not be held liable for a violation of 8§ 1692e(11)
based ornhis bona fide error defensé.

Trigsteds opposition to the Motion on the Collection Caltsnceded that CCS'’s
violation was unintentional and a bona fide error, but disputed CCS'’s in-house debtarollecti
procedures? Specifically, Trigsted argued as tehether CCS had sufficiently proven that its
procedures were properly maintained and reasonably adapted to avoid violations of the
FDCPA.” Trigsteds argumentelied onJohnson v. Riddle Tenth Circuit Court of Appeals’
opinion, whichstates that the reasonableness of a debt collector’s procedures U6828k&) is
a question of fact for the jufy. Though itwas ultimately determined th&CSdid provide
sufficient undisputed evidence to demonstrate that it did not violate § 1692& tijsted’s
reliance orRiddlewas a colorable defense to CCS’s Motion on the Collection Calls. Therefore,
Trigsted’scontinued pursuit of Lauer's § 1692e(Xlpim was not in bad faith and the
opposition to CCS’s Motion on the Collection Calls did not unreasonably and vexatiously
multiply the proceeding#\ccordingly, CSS is not entitled to an award of attorneys’ fees under §

1927 on Lauer’s § 1692e(11) Claim.

0 Johnson v. Ridd|et43 F.3d 723, 7228 (10th Cir. 20086).
" Motion on the CollectiorCalls at14-16.

"2 Response to the Motion dhe Collection Calls a8.

"|d. at 35.

" Riddle 443 F.3d at 7381.

> Order Granting Motion on the Collection Calls atl@

12



CONCLUSION

CCS has failed to meet its burden under 15 U.S.C. § 1692k(a)(3) and under 28 U.S.C. §
1927 to be entitled to an award of attorneys’ fees against Laudirigsted.Accordingly,
CCS'’s Bad Faith Motioff is DENIED.

ORDER

IT IS HEREBY ORDERED that CCSBad Faith Motiot” is DENIED.
SignedApril 6, 2016.
BY THE COURT

Dyl Maf

David Nuffer v
United States District Court Judge

®Bad Faith Motion.
d.

13
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