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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH

SCOTT A. WILLIAMS, MEMORANDUM DECISION AND
ORDER GRANTING THE UNITED
Plaintiff, STATES’ [36] MOTION
V. Case N01:14¢v-00102DBB
UNITED STATES OF AMERICA District JudgeDavid Barlow
Defendant.

Defendant, the United States of America (the Governmemtyed undeFed. R. Civ. P.
12(b)(1)to dismiss(the Motion) Plaintiff Scott A. Williams’s (Williams)Complaint for lack of
subject matter jurisdictionn addition to opposing the MotiphVilliams dso requested that the
court treat théviotion as a&ed. R. Civ. P. 5énotion for summary judgmenmistead of &Rule 12
motion to dismiss After the Government filed its final repfythe courtadvised the partieghat
it would convert the Motion into Rule 56summay judgment motior?.

Pursuant to the discretion set forttDCivR 7-1(f), the court hasletermined that
hearing oral argument on the Motimunnecessaryror the following reasons, the Motion is

GRANTED.

1 United States’ Motion to Dismis&CF No. 36 filed October 25, 2019.
2 Notice of Removal, Attachment 1, Complaint &tZ, ECF No. 4 filed August 26, 2014.

3 Plaintiff's Reply Memorandum to Defendant’s Motion to Dismiss Plaintifftanplaint (Opposition) at-2, ECF
No. 39 filed December 6, 2019.

4 Memorandum in Support of Motion to Dismiss Plaintiff's ComplgiReply), ECF No. 40Qfiled De@mber 20,
20109.

5 Docket Text Order, ECF No. 43, filed March 6, 2020.
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PROCEDURAL BACKGROUND

Williams is a former employee of government contractor STS Systems Integratiorf (SSI).
Williams originally filed hiscomplaint, which containa single cause @iction of “tortious
interference witractual and/or prospectivezonomic relatiorisagainst Chalon KellgiKeller),
in Utah state court Williams alleges that Kelle who was a Hill Air Force Base employee at the
time, interfered with thecorrectivedisciplinary action that SSI was taking against Williams
early 2013 Specifically, Williams contends thielle—for reason®f “personal animus™—
demanded that SSI terminate Williams’s employment entirely instead of suspemding hi
temporarily without pay.

In response tdVilliams’s complaint, the Governmemvoked the Federal Torts Claims
Act (FTCA) and cetified—through the United States Attorneyhat Keller was acting within
the scope of her employmelftUpon this certification, the FTCA provides that the government
is substituted as the defendant and the case is removed to federat botite Motion the
Government argudbat becausg has not waived its sovereign immunity asNdliams’s cause
of action the court lacks subject matgerisdiction and the case must be dismis¥ed.

In addition to challenging the Governmertéstification regarding Kellegby contending
that Keller's actios were not within the scope of Hederalemployment)Villiams maintained

in his Opposition that the Motion should be convertedfea R. Civ. P. 5énotion for

6 Motion at 2.

71d. at 4.

81d. at 34.

°Id. at 4.

101d. at 2.

1128 U.S.C. § 1346(b)(1)
21d. at 2.
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summary judgmencCiting the Tenth Circuit cagdolt v. United Sates,*® Williams argued that
“when the disposition of the jurisdictional questiomtgrtwined with the merits of the
cas¢]” *as itcan be inFTCA casesthe district court is required to converRale 12(b)(1)
motion to dismiss into Rule 12(b)(6)motion or aRule 56summary judgment motiofs.
Although the Government asserted that this conversion was unnecessary, it neseatbakss
that summary judgment in its favor undeRale 56standard would be appropriate given the
undiguted facts®

The court determined that it was appropriate in this instance to convert the Gove&rnment
Motion to aRule 56motion for summary judgment.The court notified the parties that, based
on this conversion, they would be permittedatmit additional material for consideratithin
response, the parties indicated that they were prepared to submit the Motiondiondewiler a
Rule 56standard baseah the state of thieriefing across the Motiorhe Opposition, andhe
Reply!®

STANDARD OF REVIEW

UnderFed. R. Civ. P. 56summary judgment is appragte if “there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter’?8faw.”

factual dispute is genuine when “there is sufficient evidence on each side soatianal trier

1346 F.3d 1000 (10 Cir. 1995)

1 Opposition at 12, citinglolt, 46 F.3d atL003

15 Opposition afl2.

16 Reply at 89.

17Docket Text Order, ECF Nd3, filed March 6, 2020.

181d.

19 Joint Responst® Order Regarding Additional Briefing CF No. 34 filed March 17, 2020.
20Fed. R. Civ. P. 56(a)
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of fact could resolve the issue either wadyIh determining whether there is a genuine dispute as
to material fact, the court should “view the factual record and draw all r#aleanferences
therefrom most favorably to the nonmovaft.”

FINDINGS OF UNDISPUTED FACTS?%

1. During 2012 and until May 15, 2013, Williams was a F-16 Aircraft Configuration
Management Specialist employed by SStsaHill Air Force Baseoffice.?*

2. During 2012 and extending into 2014, SSI was a natikdir Force Base military
contractor within a F-16 International Integrated Logistics Support comtiticthe
United States Air Force’s$JSAF) Air Force Life Cycle Management Centér.

3. SSI contracted to provide E6 aircraft acquisition and sustainment technical, logistics
and parts/component suppor F16 aircraft which were then being acquired by the
Indonesia Air Force (IDAF¥®

4. The Air Force Lifecycle Management Center acquisition and sustainmemnaiprog
activities for the Indonesia sales program were administered by the HilbAie Base
F-16 International Branc?.

5. Throughout 2012 and 2013, Ms. Keller occupied the GS-14 Deputy Director position

within theHill Air Force BaseF-16 International BrancH.

21 Adler v. Wal-Mart Sores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)
2|d.

23 The parties’ briefing includkseveral purported undisputed material facts that are not included here libeause
court determined they wermt material to the resolution of the Motion.

24 Opposition at 4.
4.
%6 1d.
271d.
281d.
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6. During a March 2013 conference in Indonesi8 AF employee Heidi Gibson observed
Williams give aniDAF officer a U.S. computer hard drive to download documents from
the hard drive??

7. The documents included a cockpit illustration that was not authorized for disclosure to
the DAF.*°

8. On May 8, 2013, Ms. Gibson met with her supervisor, Ned King, to discuss some
concerns about her workimglationship with Williams*

9. During the conversation, Ms. Gibson disclosed to Mr. King \ttiitams had transferred
USAF documents to an IDAF officer during the March 2@b8ference’?

10. Mr. King notified his supervisoKeller.*?

11.The following day, May 9, 2013, Keller and Mr. King met with Donalene Knowtley,
security manager over thel foreign sats progrant?

12.During the meeting, Ms. Knowley call&illiams to her office to discusd/illiams’s
actions. Williams acknowledged that he had committed a violation when he allowed the
IDAF officer to view and download the documents from the U.S. hard ive.

13.Ms. Knowley advisedVilliams to report the incident to his supervisbr.

29 Motion at 5.

301d.; Opposition at 7 (Williams’s response that this disclosure was “a harmitessvbich nonetheless required
immediate correction” does not create a genuine issue of material fact as to the ldokrofaion to disclose this
information.).

31 Motion at 5 (Undisputed).
321d. (Undisputed).

33 d.

341d.

351d.; Opposition at 9 (Williams's response thdtétterm’ security violation was expressédiuring this meeting
does not create a dispute of material fact as to Williams’s acknowledgentésitvaflation.).

361d. at 56.



14.Williams submitted a statement dated May 10, 2013, to SSI's security manager in which
he divulged his error in sharing several pages of a U.S. Air Force cockpit illurstitzeit
the IDAF officer wasnot authorized to hav¥.

15.Ms. Knowley instructed Keller and Mr. King to notify the Air Force’s contractingeffi
of the security violation, and they immediately notified Clayton Archuleta, the F-16
foreign military sales contractindfiwer atHill Air Force Base®®

16.They did so because the contracting officer is the designated Air Force afficial
communicates with contractors regarding issues that may affect the contract
relationship®

17.Mr. Archuleta then discussed the matter with. Mnowley, who advised him to notify
Williams's employer of the inciderff

18.0n the following Monday, May 13, 2013, Mr. Archuleta emailed a letter to Steve
Doneghy, SSI's general manager, in which he informed Mr. DonegWillidms’s
security violation and asked Mr. Doneghy to outline the steps that SSI would take to
prevent such events in the futdre.

19.Keller did not participate in the preparation of that letfer.

20. Later that day, Mr. Doneghy emailed a response to Mr. Archuleta’s f2tter.

371d. at 6.

®|d.

¥d.

401d.

4l)d. at 67.

421d. at 7; Opposition at 10 (Willias’s Responseites to evidence that does not create a digpute.

43 Motion at 7.



21.Mr. Doneghy advised MArchuleta thatVilliams would be reprimanded and suspended
without pay for one week, and that SSI would take corrective measures including a
training session for SSI employees and changes to internal security pro¢édures.

22.Mr. Archuleta considered Mr. Doneghy’s plan to be an appropriate response to his
request for corrective actidf.

23.The following day, May 14, Mr. Doneghy notified Mr. Archiddty email that there was
a change of plaff

24.Mr. Doneghy advised Mr. Archuleta that he had decided taMitkams based on
“[sJome new information [that] has come to my attention concerning Mr. Williams
performance and business acumen that do not meet SSI starfdards.”

25.Mr. Doneghy did not disclose to Mr. Archuleta what “new information” had come to
light that caused him to decide to fire Williarfis

26.In a deposition, however, Mr. Doneghy explained that after presenting his initial plan for
corrective actin, he received information abdilliams that he haadhot previously been
aware of?°

27. Specifically, Mr. Doneghy’s deputy, Dan Beard, told him thétiams had a history of

inconsistencies in his timekeeping and unauthorized use of his company credit card. Mr.

41d.
1d.
481d.
471d.
8\d.
491d.



Doneghy decided that the combination of these factors with the recent securitpwiolati
warrantedilliams’s termination:°
28.Mr. Doneghy testified that his only communications with the Air Force aiilliams’s
status were with Mr. Archuleta, and that he had no communicatiorkKeilér regarding
Williams.>!
29.Mr. Doneghy’s deputy, Mr. Beard, also did matve any contact with Keller about
Williams.>2
30.Mr. Doneghy traveled tdlill Air Force Baseon May 15, 2013 and presented termination
papers toVilliams.>3
DISCUSSION
Under the FTCAIf a plaintiff brings atort claimagainst a federal employaadalleges
some wrongful act or omission by that employee, the claim must proceed against the United
States in federal couiftthat federal employee was acting in the scope of his or her
employmeng? The United StaAttorney possesses the authority to revéengport of the
actions of the federal employee and certifgtthe or she was acting within the scope of
employmen€® This certification “conclusively establish[es] scope of office or employrive

purposes of removal” to federal cooft.

50]4.

511d. at 8

521d.

531d.

5428 U.S.C. § 1346(b)(1)

5528 C.F.R. § 15.3(ap8 U.S.C. § 2679 (2).
5628 U.S.C. § 2679(d)(2)
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After removal, the case proceeds against the United States under the FGexerally,
the United Statesnjoys sovereign immunitydm suit, except in those limited circumstances
where it hasvaived this immunity’® While the FTCA identifies certaicircumstancewhere the
Government has waived itsmunity,®® the United Stathas not waived its sovereign immunity
against “[a]ny claim arising out of . . . interference with contract riffhThe Tenth Circuit has
determined that allegations of interference with current or future employntetranships fall
within the FTCA’sexclusion of claims for “interferenagith contract rights.# When the United
States has not waived its sovereign immunity against a claim, federal courtshjgck swatter
jurisdiction over it and the claim must be dismis&ed.

Here the Government anges that Williang's claim against Keller was appropriately
certified to proceed under the FT@Ath the Government substituted as the defendacause
Keller was acting within the scope of her federal employrfieihd because Williams' tortious
interferencewith economic relations cause of action is not one against which the Government
has waived itsovereignmmunity, theGovernment contends it is immuaed the casmust be
dismissed for lack of subject matter jurisdictfn.

In responséWilliams concedeshat the Government’s argument as to sovereign

immunity is correct as he offers no argument that his tortious interfereticesgnomic

571d.

58 Garling v. United States Envtl. Prot. Agency, 849 F.3d 1289, 1294 (10th Cir. 2017)
5928 U.S.C. § 1346(b)(1)

6028 U.S.C. § 2680(h)

61 Avilesv. Lutz, 887 F.2d 1046, 1049 (10th Cir. 1989)

62 Haceesa v. United States, 309 F.3d 722, 728 (10th Cir. 2002)

53 Motion at 1.

641d.
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relationscause of actiois excepted from governmental immuniNevertheless, Willis
argueghat theMotion cannot be graatlbecause the Government’s certification was
inappropriatef®

A plaintiff is entitled to challenge th@overnment’s certification regarding the actions of
a federal employe?. But because the Government’s certification is prima facie evidence that the
employee was acting within the scope of his or her employmerylaimgi ff carries the burden
of demonstrating that tHfederal employee was n&tWithin the context of thE TCA, a federal
employee’s scope of employment is determined by reference to the law of thehssdehe
events alleged in the complaint occurfds the events occurred &till Air Force Basein
Utah, Utah law applies.

The Utah Supreme Court has set forth three factors for ws@minirg whether an
employee’s conduct is within his or her scope of employment: (1) whether the employee’s
conduct is of the general kind she is employed to perform; (2) whether the conduct in question
occurred during normal work hours and in the ordinary work location; and (3) whether the
employee’s conduct was motivated by an intent to further the employer’s irffedastetailed
in the following sectionWilliams has failed to carriiis burden to demonstrate that Keller's

actions do not comport with thesedh factors.

55 Reply 1.

66 Opposition at 13.

67 Gutierrez de Martinez v. Lamagno, 515 U.S. 417, 436 (1995)
68 Richman v. Straley, 48 F.3d 1139, 1145 (10th Cir. 1995)
591d.

70 Birkner v. Salt Lake City., 771 P.2d 1053, 10567 (Utah 1989)
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1. Williams Has Failed to Demonstrate that Keller's Actions Were Not Motvated by
an Intent to Further the Government'’s Interest

Williams concedes that the first and second factors areset Keller's actionas he
only focuses on the thirtt. As to the thirdactor, Williams argues thaeller's conduct was not
motivated by the intent to advance the Government’s inté&¥&¢illiams’s primary contention
on this point is that, pursuant to the terms of SSI's contractual relationship witbieen@ent,
there was a plan to address deficiencies in SSI's perfornfai@dier’s actions, according to
Williams, departed from this plan, thésee showing that her actions were outside the scope of
her employment?

Williams asserts that tHevidence is strong” that Keller “directed tHeaftingand
preparation” of the lettethat ClaytonArchuletasent to SSI director Steve DoneghyBut
Williams does not support this assertion witbitation toany undisputed fact. & does
Williams argue howthese actions-if they were taker-were motivated bgomething other than
Keller's intent to further the government’s intdresmaintaining the secuyitof certain
information

Williams also offers the when he was informed by Donegttmat his employment with
SSI was terminatedoneghy stated that “she wanted you goffe¥esumablythis isa
reference to KelleDoneghys statement to Williamabout something Keller may have said is

inadmissible hearsayVilliams alsofails to articulate why Kellemight have been motivated by

" Opposition at 14.
21d.

31d. at 1415.

741d. at 15.

s1d.

6 Opposition at 11.

11



something other than furthering the Government’s intelreste face of theindisputed facts

that the concerns relaty toWilliams’s performanceavereaddressethrougha chain of
authority,Williams has not carried the burden here to demonstrate that Keller's actions were
specifically motivated by something other than concern for the Governmenté&sister

Furthermorethe undisputed facts demonstrate idtiams’s employment was
terminated for reams independent dfeller’'s allegedactiors. It is undisputed that SSI director
Doneghymade the decision to terminate Willaims’s employment instead of taking other
correcive action after being informed by a deputy that Williams had a history of inconsistencie
in his timekeeping and had made unauthorized uae &Sicredit card’’ Williams’s claim
against Keller isvholly untenablebased on the evidence provided to the court.

Therefore, theindisputed facts demonstrate ttie Government’s certification was
correct Keller's actions weravithin the scope of her employme®ubstitutionof the
Government as the defendamid proceeding undéne FTCA was appropriateAnd Williams’s
single cause of action is not one against which the Government has waived its sovereign

immunity. Summary judgment for the government is warranted.

"7 Undisputed fact 27, supra at 8.

12



ORDER

IT IS HEREBY ORDERED that the Motidfis GRANTED. SUMMARY JUDGMENT
in favor of theUnited States of Americand againsPlaintiff is entered.

The clerk is directed to close the case.

S

Signed June 8, 2020.

(“David Barlow
United States District Judge

8 United States’ Motion to DismisECF No. 36 filed October 25, 2019.
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