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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

BRIAN AULT,
Plaintiff MEMORANDUM DECISION AND
! ORDER DENYING PLAINTIFF'S
v MOTION TO REMAND TOSTATE
' COURT

CENTURYLINK, QUEST

CORPORATION, COMMUNICATIONS _
WORKERS OF AMERICA, AND VWA Case Nol:15CV-2TS
LOCAL 7705. JudgeTed Stewart

Defendang.

This matter is before the Court on Plaintiff Brian Ault’s (“Plaintiff”) MotionRemand
to State CourtPlaintiff seeks remand for procedural defects in Defesd@anturyLink, Quest
Corporation, Communications Workers of America, and CWA Local 7705’s (“Defendants”)
Notice of Removal.Plaintiff is proceedingro se. The Courtwill deny Plaintiff's Motion
because the errors ate minimis procedural defects or unrelated to the removal process.

I. BACKGROUND

Plaintiff brings claims against Defendants that arise under federal laweagdwerned
by Section 301 of the Labor ManagemBefations Act. Defendants timely removed the action
to this Court pursuant to 28 U.S.C. § 1441(®laintiff asks this Court to remand his action to
state court for procedural defects in Defendants’ Notice of Reméleapoints to
(1) Defendants’ failure to attach a summons directed to Defendant CWA T:&@%lto the

original Notice of Removal, (2) Defendants’ typographical error in the Cowle€ Sheet (“cover

! Docket No. 2.

Dockets.Justia.com


https://dockets.justia.com/docket/utah/utdce/1:2015cv00002/95116/
https://docs.justia.com/cases/federal/district-courts/utah/utdce/1:2015cv00002/95116/27/
https://dockets.justia.com/

sheet”), and (3) Defendants’ decision to identify CenturyLink as a Colorado dowpora
Plaintiff asks this Court to adopt the minority view for procedural defects incdubgeter
jurisdiction cases, that any defect, no matter how small, is not curabla &fleday period, and
requires remand to state cotirShortlyafter the 36day period ended, Defendants attached the
summons, and clarified the typographical efrdturther, Defendants believe that “State of
Colorado” is the correct cover sheet erftry.
Il. DISCUSSION

A defendant may remove to this Court any cagtion brought in state court over which
this Court has original jurisdictioh.The defendant’s notice of removal must contain a short and
plain statement of the grounds for removal, along with a copy of all procestingkeaand
orders served upon the defendants in the aétibma minority of jurisdictions, a moving party’s
failure to attach the required state papers to a notice of removal is a fatal defexjulmasr
remand’ However, in a majority of jurisdictions, including the Tenth Circuit, a moving sarty’
failure to attach the required state papers is a curable procedural®d€feesequently, removal
is proper and a motion to remand to state court should be denied if (1) the notice of removal
contains all the necessary state papers, or (2) any procedural defects arelemaireiyis

errors.
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A. Necessary State Papers
A notice of removal must contain a short and plain statement of the grounds for removal,
along with a copy of all process, pleadings, and orders served upon the defendenésiion’
Although Defendants mistakenly identified the federal statute they filed imthex cover sheet
as 28 U.S.C. 144(a) rather than 28 U.S.C. 1441(a), Defendants listed the statute sefrectly
times in their Notice of Remova!. Thus, Defendants’ Notice of Removal contains a short and
plain statement of the grounds for removal. On the other hand, Defendants failadicCatA
Local 7705’s summons to the initial Notice of RemoVaBecause Defendants failed to attach
all the necessary sepapers to their initial Notice of Removal, remand would be required,
unless this failure to attach a summons is considered a cdealeimis procedural defect.
B. Procedural Defects
Remand to state court is not required if procedural defects in a nbtiemoval are
simply curablede minimis errors. While there is a presumption against removal, and the Court
must strictly construe the removal stattftéhe Tenth Circuit has determined that the type of
procedural defects Plaintiff identifies are curadle Countryman v. Farmers Ins. Exch., the
defendants Farmers Insurance and-Kehtury filed anotice of removal with a copy of all

process, pleading, and ordéfexcept for the summons, which they neglected to attach to the

928 U.S.C. § 1446(a).
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removal*® The Tenth Circuigffirmed the majority view, that a removing party’s failure to
attach the necessary state court papers is a culabri@imis procedural defect Like
Countryman, Defendants failed to attach the summons directed to CWA Local 7705 to their
Notice of Removal. Like the insurers’ omissiorJountryman, Defendants’ omission is a
curablede minimis procedural defect, either before or after theda9 period.Defendants have
already cured this procedural defect by attaching thersans in a supplemetd their Notice of
Removal*® Plaintiff has failed to show any prejudice by the eriBinereforethe Court holds
that the missing summonsasurablede minimis procedural defect

Additionally, remand to state court is not required for minor errors in a notice oa¢m
cover sheetThe federal removal statute requires a removing party to attach all process,
pleading, and orders to its notice of remaVaHowever, tle federal removal statute does not
require a cover sheefhat requirement is found in this Court’s local rufgsAlthough
Defendants mistakenly identified the federal statute they filed under aotlee sheet as 28
U.S.C. § 144(a) rather than 28 U.S.A41(a), Defendants listed the statute correctly seven
times in their Notice of Removal. Thus, Defendants’ Notice of Removal contains a short and
plain statement of the grounds for removal, and the typographical cover sbheet ot a

procedurablefect. Even if the typographical error is a procedural defect, Defendants have
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clarified their intent by including the correct federal statute in their supplehieiet’
Defendants cured thearrorand remand is not required.

Finally, when a partydses its grounds for removal on federal question jurisdiction,
diversity jurisdiction questions do not affect this Court’s suljeatter jurisdiction.Plaintiff
raises a diversity jurisdiction issue over Defendants’ choice to identiffuGg&mk as a
Codlorado corporation. Because Defendants base their grounds for removal on fedei@h questi
jurisdiction, rather than diversity jurisdiction, the issue Plaintiff raises doeaffect subjeet
matter jurisdiction and is not a procedural defect. Additionally, Defendantsédé€lmorado to
be the correct cover sheet enmpdDefendants’ principal place of business appears to be
Colorado®* Therefore, remand is not required on this ground.

[ll. CONCLUSION

It is therefore

ORDERED that Defendants’ Motion to Remand to State Court (Docket No. 16) is
DENIED.

DATED June 15, 2015.

/TEDSTEWART
Ited States District Judge
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