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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

GWEN STEPHENSan individual, MEMORANDUM DECISION AND
ORDER GRANTING DEFENDANT
Plaintiff, TELEPERFORMANCE USA’S
V. CONVERTED MOTION FOR SUMMARY
JUDGMENT

TELEPERFORMANCE USA, a French
Corporation, Case N01:15<v-00078

District Judgelill N. Parrish
Defendant.

INTRODUCTION

Gwen Stephens brings this action against defenb@aperformanc&SA (“TPUSA”)
claiming constructive discharge and damages under the Family and MedicalActav
(“FMLA") . TPUSAmoves to dismiss on the basis tN&. Stephens has failed to state a claim
Specifically, it argues that Ms. Stephens’ claims are barreddigial estoppel and,
alternatively, that she lacks standing to bring thadgens.The ourt held a hearing on the
motionon September 29, 20H5 which attorney Earl Webster represented Ms. Stephens and
attorneys Richard J. Armstrong and Joseph V. Osmond represented TPUSA.

For the reasons set forth below, this motion is converted to one for summary idgme
The court rules thatls. Stephens is judicially estopped from pursuing her clahthsf her
current claims were “potential claimgiat existecbefore and during her bankruptcy
proceedingsBecauseshe failed to disclose any of these clabmshe bankruptcy court, she
judicially estopped from asserting them now. Accordintiig, COurtGRANTS TPUSA'’s

convertedmotion for summary judgment (Docket 5).
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THIS MOTION IS CONVERTED TO A MOTION FOR SUMMARY JUDGMENT

Before setting forth the facts, theurt must resolve a procedural dispadtBUSAfiled
its motion to dismiss Ms. Stephens’ complaint pursuant to Rule 12(b)(2) of the IFedlesaof
Civil ProcedureMs. Stephens argues that sitlce ®urt is considering matters outside the
pleadings, this motion must be converted to a motion for summary judgment under Fide 56.
Lowe v. Town of Fairlandl43 F.3d 1378, 1381 (10th Cir. 1998) (explaining that a ¢@mst
“broad discretion” to consider materials outside the complaint). Spegifishkk arguethat this
motion requires the court to consider her bankruptcy documents, the EEOC filings, and her
affidavit. TPUSA counters that the court may take judicial notice of all necessary dosufient
oral argument, however, all counsel agreedlibaause théacts in this case are not in dispute
for purposes of this motion, TPUSA’s objection to converting the motion to one for summary
judgment under Rule 56 is largeycademic.” Therefore, theoart need notlecide whether
taking judicial notice of the documents would be proper. Rather, the motion is converted to one
for summary judgment.

Summary judgment is appropriate when “there is no genuine dispute asnatamial
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. B®&a). T
moving party must show “that there is an absence of evidence to support the non-moyisg part
case.”Cellotex v. Catreft477 U.S. 317, 325 (1986). In a summary judgment procedtimg,
court must “view the facts and all reasonable inferences to be drawn thenmefdight most
favorable to the nonmoving partyEastman v. Union Pac. R.R. C493 F.3d 1151, 1155-56
(10th Cir. 2007)Becausehe facts are not disputed for purposes of this motion, no further

discovery is needed and the matter is ripe for summary judgment consideration.



FACTUAL BACKGROUND

Plairtiff, Gwen Stephensalleges that she was discriminated against by her former
employer TPUSAfor using leave time under tR&/LA to receive treatment for a sledisorder.
Ms. Stephens further alleges that she was demoted and diee@iedportunity for promotion due
to her medical condition and treatment.

Beginning in 2012, Ms. Stephens sought treatment for a sleep condition and was
eventually diagnosed with narcolepsy. Ms. Stephgimgsician recommendedtiat she file
FMLA paperworkwith TPUSA and she did so. After three months TPUSA human resources
cancelled her FMLA, believing it to be no longer valid. On December 7, 2012 Ms. Stephens
resubmitted new FMLA paperwork to TPUSA.

In early 2013, TPUSA assigned Ms. Stephers supervisoy role requiring her to work
long hours on consecutive days covering both day and night #sftsresultMs. Stephens’
symptoms worsenedh® became increasingly exhausted and experienced sleep afithcks
greater frequency and intensitgrcing herto take additional leave time.

Ms. Stephens alleges that these long hours caused her condition to permanently worsen.
She assertshe was demoted from her supervisory position because of the additional leave time
she was forced to tak@round this samearhe, she had a confrontation with her supervisor
duringwhich she was told that “she was being watched because she had the potential to be an
HR issue.”

In February 2014, Ms. Stephens applied to be a supervisor for TPUSA badé¢mvedthe
promotion.Ms. Stephens contends that this @ggmvas due to her regular use leave under the

FMLA. Later that month, Ms. Stephensote a letter to TPUSA expressing her concerns



regarding TPUSA’s multiple FMLAelatedactionsand other grievances she had with the
company

On April 10, 2014, Ms. Stephefited a*“Voluntary Petition for Chapter 7 Bankruptcy.”
Shewas represented by an attorneyer bankruptcy proceedings. Ms. Stephens did not disclose
any claims against TPUSIA her “Statement of Financial AffairsShe assertthat this was
pursuant to the advice of her bankruptcy counsel.

On June 12, 2014, Ms. Stephenst withTPUSA’s humaneasources department to
correcther attendance recotd reflect that her absences weiMdLA absencesShe was
informed thatshe eeded to make up all her missed time, including-tieA time.

On June 19, 2014, Ms. Stephditesd a “Notice of Charge of Discrimination” with the
U.S. EquaEmploymentOpportunity Commission. She allegidt she had been discriminated
against based on her age and medical condition in violation of the Age Discrimination in
EmploymentAct and the Americans with Disabilities Adtheseclaims were based drer
demotion and denial of promotion.

Ms. Stephens never disclosaualy of herclaimsto the bankruptcy court. Skeas granted
a “no assettischarge from her debts on July 30, 2014. The following May Stephenkad a
“sleep attackat work. She asserts tHagr supervisor refused her leave request and tiexzhte
decrease her bonus pay. On August 1, 2014, Ms. Stephens reminded her supervisor of her
FMLA -approved doctor’s appointment that deker supervisor became upset and ugpdit'
tactics to convince her to remain on her shift rather thannese=MLA time.

On August 12, 2014, Ms. Stephamain suffered several sleep attacks at work and
requested to take FMLA leaviuther requests were deniegshe was told she had to staya

meeting that afternoon. On August 14, Ms. Stephens used additional FMLA time for part of h



shift. Shewas totl by her supervisor that she would have to make up the time later and was made
to feel guilty for requesting the leave time.

On August 20, 2014, Ms. Stephdasminated her employment with TPUS#leging it
was a result of TPUSA's refusal to alldwer touse her FMLA time and insistinbdt she make
up her FMLA leave

DISCUSSION
I. Ms. Stephens is Judicially Estoppefrom Asserting Her Claims

The doctrine of judicial estoppel prevents a party from asserting a pdkatovmould be
inconsistent with a position previously asserted in prior litigation. This docasnecognized
by the Supreme Couiig meant “to protect the integrity of the judicial process by prohibiting
parties from deliberately changing positions actwydo the exigencies of the momeritléw
Hampshire v. Maing532 U.S. 742, 749-50 (2001) (internal quotations omittedssence‘the
rule is intended to prevent improper use of judicial machinédy &t 750 (internal quotations
omitted) “Judicial estoppel is an equitable doctrine invoked by a court at its discrétiontie
Tenth Circuitgenerallyfollows the three factors outlined by the Supreme Court to determine
whether judicial estoppel should apply.

First, a party’s subsequent @@= must be “clearly inconsistent” with its former

position. Next, a court should inquire whether the suspect party succeeded in

persuading a court to accept that party’s former position so that judicial
acceptance of an inconsistent position would erds perception that either the

first or second court was misled. Finally, the court should inquire whether the

party seeking to assert an inconsistent position would gain an unfair advantage in
the litigation if not estopped.

Eastman v. Union Pac. R.R. C493 F.3d 1151, 1156 (10th Cir. 2007) (quothew
Hampshire 532U.S.at 756-51) (internal quotations omitted).he court will consider each of

these three factoin turn.



A. The position adopted by Ms. Stephens in her bankruptcy proceeding is “clearly inconsistent”
with her position in this litigation.

The first factor for theaurt to consider is whether Ms. Stephens’ position in this
proceeding is “clearly inconsistémith her position before the bankruptcy codrhe position
she took in the b&mnuptcy proceedingnust be interpreted in light of relevant bankruptcy law.
Specifically, the ourt must consider thenpactof Ms. Stephendailure to disclose her claims in
the bankruptcy proceeding. Only then can thertdetermine if th@rior position is “clearly
inconsistent” with her current position.

During a chapter 7 bankruptcy, the debtor is required to disclose all of his or gy asse
including “claims” Eastman493 F.3d at 116 he bankruptcy statute defines “claim” as:

(A) right to payment, whether or not such right is reduced to judgment, liquidated,

unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured or unsecured; or

(B) right to an equitable remedy for breach of performance If auareach gives
rise to a right to payment, whether or not such right to an equitable remedy is
reduced to judgment, fixed, contingent, matured, unmatured, disputed,
undisputed, secured or unsecured.

11 U.S.C. 8 101(5). The Tenth Circhaisexplained “[that duty [to disclose] encompasses
disclosure of all legal claims and causésction pending opotential which a debtomight
have and includes €ontingent and unliquidated claimisastman493 F.3d at 115@mphasis
added)Black’s Law Octionarydefines “potential” as an adjective meaning “[c]apable of
coming into being.Potential Black’s Law Dictionary(10th ed. 2014 ).ikewise, the required
“Schedule B-Personal Property” filed with the bankruptcy caskswhether the debtor has
“[o]ther cortingent and unliquidated clainas every naturé (Emphasis added.)

The broad definition andorresponding courhterpretations make clear that the duty to
disclose is an expansive oneincludesnot only claims where every element of the cause of

action has been met, but also those where enough of the elements have been met toegige notic



the debtor that elaim is “capable of coming into beirigPotential Black’s Law Dictionary

(10th ed. 2014). Accordingly, judicial estopeproper when the debtor in bankruptcy is aware,
or should be aware, that a claim is likely to arise and fails to disclose this patiamteto the
bankruptcy court.

It is undisputed that Ms. Stephdadled to disclose any claim against TPUSA to the
bankruptcy court. In short, Ms. Stephens’ previous position was that she had no claim against
TPUSA, at least at the time of the bankruptcy. Additionally, given the expansire ohthe
duty to disclose, Ms. Stephens’ previous position was also that she had no contingent,
unliquidated, unmatured, or potential claims.

Ms. Stephens’ previous position in the bankruptcy court is “clearly inconsistehttheit
position she adopts in this litigatioBastman493 F.3d at 1156n this litigation, Ms. Stephens
allegesthat her employer repeatgdiolated her FMLA rights. These violations began in 2012
and continued until she quit on August 20, 20141s. Stephens’ allegations are true, then a
potential claim existed at thigrte she filed for bankruptcy on April 10, 2014. Additionally, some
of herclaims weresufficiently mature that she filem“Notice of Charge of Discrimination”
against TPUS/n June 19, 2014—a full montieforeher bankruptcy was finalized.

The fact that all of the elements of Ms. Stephens’ claincdostructive discharge arose
after the bankruptcy does neinderhercurrentposition consistent with her representations to
the bankruptcy court. It is true that a claim of constructive discharge rethatdbe individual

actually quithis or her employment, and Ms. Stephens did not quit her job with TPUSA until

! Althoughthis grievance was based on the Americans with Disabilitiesdthe Age Discrimination in
Employment Actit arose from the same set of operative factseasurrent FMLA claimsAnd, in any event,
enough of the alleged violations occurred prior to her filing for bankyuggd¢o make her current position “clearly
inconsistent” with her prior position.



three weeks after the discharge of her déBist, Ms. Stephens had “potential” claims against
TPUSA prior to the discharge even if she did not kriberexact legal basis for thoslaims
Those potential claims are closely enough related, in time and operative faets;uoent
claims as to make her current position “clearly inconsistent” thigrposition she advanced
before thebankruptcycourt

Ms. Stephens’ position before the bankruptcy court was that she had no pending or
potential claims against TPUSh contrast, her position before this court is that both before and
during her bankruptcy, TPUSA violated her FMLights causing “irreversible,” “permanght
and “incurable” injurylndeed she now seeks $721,000 in damages for these injliiese
postions are “clearly inconsistefiand weigh in favor of judicial estoppel.

B. Ms. Stephens succeeded in persuading the bankruptcy court to adopt her previous position.

The second factdor the ourt to consider is whether Ms. Stephens succeeded in
persuading the bankruptcy court to adopt her previous positits factorwasintended to
prevent “judicial acceptance ah inconsistent position in a later proceeding [from] creat[ing]
the perception that either the first or the second court was mislastnan493 F.3d at 115A
court’s “concern is not so much with whether [the debtor] acted with some nefantiue as it
is with whether her actions led the bankruptcy court ‘to accept her position, gadibe
acceptance of an inconsistent position in a later proceeding’ would introduce ko ‘ris
inconsistent court determinations and thus pose a threat ¢gjudiegrity.” Paupv. Gear
Products 327 Fed. App’x 100, 107 (10th Cir. 2009) (quotihew Hampshire532 U.S. at

750-51).

2 The timing of Ms. Stephens’ dedisi to terminate her empyment was, of course, in her control.



Ms. Stephens argues that she cannot be judicially estopped from pursuing her current
claims since she “has not previously filed a cause of action regarding FNMhAny
adjudicative body,and “[n]o ruling has been entered with respect to [her] FMLA clairhis
argument, however, misunderstands the potential application of judicial estoppektsthis
The prior adjudication involved here is the bankruptcy—not an adjudication widhis of her
FMLA claims. As such, the relevant question is whether Ms. Stephens persuaded thptbankr
court to adopher previous position. And there is no question that she did.

Ms. Stephens received a “no asset” discharge at the conclusion of her banHruiptcy.
no asset discharge is clear evidence that the bankruptcy court adopted Ms. Sgejgrens’
position. Specifically, it adopted her position that she had no pending or potential dlauas
this second factor weighs in favor of judicgstoppel.

C. Ms. Stephens would gain an unfair advantage if not estopped from pursuing her claims in this
court.

The final factor for this aurt to consider is whether Ms. Stephens would gain an unfair
advantage if not estopped from pursuing her current claims. The Tenth Circuitchésahel
debtors who failed to disclosleeir claims‘derived a substantial unfair advantage because the
bankruptcy trustee relied on their misrepresentations and determined thaténemo assets
available for distribution to the creditor€Jueen v. TA Operating, LL.G34 F.3d 1081, 1092
(10th Cir. 2013). “A debtor, once he files for bankruptcy, disrupts the flow of commerce and
promptly benefits from an automatic stdye debtor then receives the ultimate benefit of
bankruptcy wlen he receives a discharge [thaf relieves the debtor of any obligation to pay
outstanding debtsEastman493 F.3d at 1159. “In exchange for these benefits, the bankruptcy

code requires that [the debtor] fully and accuratiebglose his financial statudd. (internal



citation omitted). Thusthe debtor who receives “the benefit of discharge without ever having
disclosed” pending suits is provided “an unfair advantage over his creditbrat”1159-60.

Ms. Stephens was granted a no asset discharge on the basiéilofgsewith the
bankruptcy court. She took full advantage of the automatic stay and obtained a full andecomplet
discharge of her debtblaving failed to disclose her potential claims, it would be unfair for Ms.
Stephes to now pursue them “without the risk that any of the award would go to [her]
creditors.”Queen 734 F.3d at 1092. Accordingly, the final factor weighs in favor of applying
estoppel.

D. Ms. Stephen’s additional defensask merit.

Ms. Stephens offersvb additional defenses in an attempt to avoid being judicially
estopped. First, she claims that she was advised by her bankruptcy counsel that she need not
disclose the FMLA claimd\ext, she argues that the claim had no monetary value at the time and
thus would have been abandoned by the trusteithét of these defenspseventghe
application of judicial estoppel.

Incorrect advice from counsiinot a defense tmdicial estoppel. The Tenth Circuit has
held that a debtorsassertion that he simplyid not know better and his attorney ‘blew it is
insufficient to withstand application of [judicial estoppelFastman493 F.3d at 115%Rather,

the “client is bound by the acts of her attorney and the remedy for bad legal agsce r

% In contrast, judicial estoppel may be inappropriate where the failurectostisvas

“inadvertent or mistaken.” Inadvertence or mistake is generally only foted tthe debtor
either lackknowledge of the undisclosed claims or has no motive for their concealment.”
Queen 734 F.3d at 1093 (quotirigastman493 F.3d at 1157). “Thus, where a debtor has both
knowledge of the claims and a motive to conceal tloemrts routinely, albeit at timesib

silentig, infer deliberate manipulationld. Here, Ms. Stephens had both knowledge of the
alleged FMLA violations and a clear motive to condbakeclaims from the trustee.
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malpracticeitigation.” 1d. at 1157 (citing CannonStokes v. Potted53 F.3d 446 (7th Cir.

2006)). Thus, it is no defense that Ms. Stephens may have been relying on the advice of counsel
Ms. Stephens’ second defense is that her claim had no value priordisdi@rge and

would therefore have automatically been abandoned by the triisseteue that “ay property

scheduled . . not otherwise administered at the time of the closing of a case is abandoned to the

debtor.” 11 U.S.C. § 554(¢gmphasis addedBut, “in order for property to be abandoned by

operation of law pursuant to section 554(c), the debtor must formally schedule théyproper

before the close of the cas®feugdenhill v. Navistar Int’'l Transp. Cor@50 F.2d 524, 526

(8th Cir. 1991)Likewise, it is not up to the debtor to determine which of her assets are valuable

and which are not. Rather, she is required to completely and accurately kse#dl @cluding

pending and potential claims) so that the trustee may fully appraise the¥Hieesstate and

detemine whether or not to pursue ttlaims. Thus, even assuming Ms. Stephetams had

no monetary valué judicial estoppel would still be appropriate.

II. TPUSA’s Argument that Ms. Stephens Lacks Standing is Actually an Argumentat
She is Not the Real Party in Interest and Need Not Be Reached

TPUSA's concluding argument in its brief is that Ms. Stephens lacks standisggetd a
her claims because they actually belong to the bankruptcy trustee. This a,guoaever,
confuses the constitutional requirement of standing witheteirement that the litigation be
prosecuted in the name of the real party in inteBest. Smith v. United Parcel Se&78 Fed.
App’x 755, 758 (10th Cir. 2014) (holding that a debtor’s employment discrimination claims
“satisfy the minimum constitutional requirements $tanding” even though he was judicially

estopped from pursuing then®:B Trucking Co. v. Riss Int’l. Corpr63 F.2d 1148, 1154 n.7

* It should be noted that the Ms. Stepsiecomplaintdoesseek monetary damages for the injuries caused by
TPUSA'’s FMLA violations, including those which occurred beforelthekruptcy.
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(10th Cir. 2004) (explaining the difference between standing and real partgresinanalysis);
FDIC v. Bachman894 F.2d 1233, 1235-36 (10th Cir. 1990) (distinguishing between standing
and real party in interest). TPUSA'’s counsel admitted at oral argumedtRb&A’s standing
argument was reallg real party in interest argument. Accordingly, Ms. Stephens’ constitutiona
standing is not at issue. Having already determined that Ms. Stephens idlyuestegpped from
bringing her current claims, the court needneaichtheissue of whether Ms. Stephens is the
real party in interest.
CONCLUSION
Ms. Stephengepresentetb the bankruptcy court that she did not have any “pending or

potential” claimsBut she now seeks to recover $721,000 for injuries that occurred, at least in
largepart, before her bankruptcyhe integrity of the judicial system requires that Ms. Stephen
be judicially estopped &m pursuing her claims in thigart. Accordingly, he @urt hereby
GRANTS TPUSA’sconverted motion for summary judgment. (Docket 5).
SignedOctoberl3, 2015.

BY THE COURT

it N bt

JilllN. Parrish

United States District Court Judge
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