Mendoza v. Thompson et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

VICTORIA MENDOZA,

Petitioner

TERRY THOMPSON & WEBER COUNTY

Respondents.

MEMORANDUM DECISION
AND ORDER

DENYING [3] MOTION FOR
TEMPORARY RESTRAINING ORDER
AND PRELIMINARY INJUNCTION;

DENYING [10] EXPEDITED MOTINO TO
STAY STATE COURT PROCEEDINGS;

FINDING MOOT [16] MOTION TO
DISMISSWEBER COUNTY; AND

GRANTING IN PART AND DENYING IN
PART [20] MOTION TO DISMISS
PETITION

Case No01:15¢v-00090DN

District Judge David Nuffer

Victoria Mendoza, through counsel, filed a petition for writ of habeas corpus 2@8der

U.S.C. § 2241“Petition”)! seting forth threeclaims (1) violation of Sixth Amendment

(adequate representation2) violation of Sixth Amendment (right to choose coundelid (3)

“42 U.S.C. § 1983*

! petition for Writ of Habeas Corpi&etition”), docket no. 2filed July 13, 2015.

21d. at 11.
31d. at 12.
41d. at 13.
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Shortly after filing the Petition, Mendoza’s counsel filed two separatenwmta motion
for temporary restraining order/preliminary injunction (“TRO Moticrghd an emergency
motion to stayste court proceedingsNiotion to Stay).® Respondents jointly filed a motion to
dismiss the Petition (“Motion to Dismig%etitior?), ” and Respondent Weber County filed a
motion to dismiss itself as a party (“Motion to Dismiss Weber Couaty'tp the§ 2241habeas
claims® A hearing was held on these motions on September 15, 2015 at 12:30 p.m.

After the hearing, an order was entered dismissin@#tiéion with respect to the habeas
claims brought undmfo The onlyremaining claim is the thirdrought unded2 U.S.C. §
1983 Additional briefing waseceivedwith respect to th€ 1983issues-' and another hearing
was heldregarding tle § 1983issues on September 24, 2015 at 10:00'4.m.

For the reasons stated below, the TRO Motion and the Mati@tay are DENIED. The
Motion to Dismiss Weber County is MOOThe Motion to Dismiss Petitiols GRANTED IN

PART AND DENIED IN PART

®> Motion & Memorandum of Points and Authorities in Support of Petitienigiotion for Temporary Restraining
Order and Preliminary Injunction (“TRO Motion"dpcket no. 3filed July 14, 2015.

® Expedited Motion and Memorandum of Law to Stay State Court Procedtiifgson to Stay”),docket no. 10
filed July 22, 2015.

" Motion to Dismiss Petition for Writ of Habeas Corpus and Memorandum in Suppaoti¢ivto Dismiss
Petition”), docket no. 20filed September 11, 2015.

8 Motion to Dismiss Weber County as a Respondent in Petitioner’s Habetisr“Motion to Dismiss Weber
County”), docket no. 16filed September 3, 2015.

° Minute Entry, docket no. 24, entered September 15, 2015.

% Memorandum Decision and Order Dismissing Petition for Writ of HabegsuS unde8 U.S.C. § 2241docket
no. 25 entered September 16, 2015.

! Regponse to Petitioner's 1983Claim Challenging the Constitutionality of the Utah Indigent Defenseddcket
no. 27, filed September 21, 2015; Reply to Respondent’s Response to the Challemgje'sdrdigent Defense Act,
docket no. 28filed September2 2015.

12 Minute Entry, docket no. 29, entered September 24, 2015.
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TRO MOTION

Mendozas TRO Motion askdor a stay of “any further court proceedings in State court
while this issue is resolved®and a temporary restraining order or a preliminary injunction
“requiring the government to provide funds for expertsiamdstigative costs™* She argues
that her “clear constitutional rights are being violate®y being denied “two separate rights:
the right to counsel, and the separate right to the basic tools of a complete t&fense.

Mendozaallegesthe following facts:

1. Petitioner is currently incarcerated at the Weber County Jail, of which
Respondent Thompsas the elected sheriff of Weber County.

2. Petitioner is being prosecuted by Weber Countyjshdused in Weber
County.

3. Petitioner is incarcerated pursuant to an order of the state trial coders or
dated October 22, 2014.

4. Petitioner is currently a pretrial detainee awaiting trial.

3 TRO Motion at 16.
d.

®1d. at 3.

1d. at 2.



5. Petitioner is challenging her pretrial detention and her federal constilti
rights.

6. Specifically, Petitioner is being represented by a private attorney fonainge

of murder, and needs funds for experts and investigations. If convicted by a jury,
Petitioner could face life in prison, and she was arrested when she was 22 years
old.

7. Recently, a number of appeals were decided by the Utah Supreme Court,
including State v. Earf” holding that if a person is being privately represented by
counsel, they are not entitled to state funds for an investigator or experts.

8. TheEarl dedsion is a violation of Petitioner's™8mendment rights under the
United States Constitution.

9. Based on thEarl decision, Petitioner must decide to use an overworked and
underfunded public defender system, or forego an appropriate defense by using
privately retained counsé.

Standard Applicableto TRO or Preliminary Injunction

To obtain a preliminary injunction, the movant must shioat “(1) [the movant] will
suffer irreparable injury unless the injunction issues; (2) the threateneg.injuoutweighs
whatever damage the proposepinction may cause the opposing party; (3) the injunction, if
issued, would not be adverse to the public interest; and (4) there is a substantiablikfi the
moving party’s success] on the merit8 WWhere themoving party can show that the first,
second, and third factors “tip strongly in [its] favor,” the Tenth Circuit holdsttiegpartymay
satisfy the first factor “by showing that questions going to the meritsocaserious, substantial,

difficult, and doubtful as to make the issue ripe for litigation and deserving of nldrerdt

7 State v. Earl345 P.3d 1153 (Utah 2015)
8 TRO Motion at 12.

¥ Heideman v. South Salt Lake Ci8¢8 F3d 1182, 1188 (10th Cir. 200@)rst alteration in original)Hobby
Lobby Stores, Inc. v. Sebelid®?3 F.3d 1114, 1128 (10th Cir. 2013)
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investigation.?’ “Because a preliminary injunction is an extraordinary remedy, the rigbtiéd r
must be clear and unequivocat.”

Irreparable Injury

Mendoza argues she faces irreparable harm because there is a “real potefetia tifdi
Utah State Prison . . . if the relief requested is not grafffddéndoza also argued at the
September 24 hearing that she faces irreparable harm in going to trialtwaideouate
repregntation, which would force her into a trial that would be null and void. The Respondents
arge that “granting injunctive relief will not necessarily avoid the harm of a lasgmpterm”
because when she is tried for murder, “she may still be convicteskeatenced to 15 years to
life in prison.”?® The Respondents further argue that “denying [Mendoza’s] request for a
preliminary injunction will not cause her to go to trial without adequate repets®” because
all attorneys have an ethical obligatiorptovide effective representatiéfiRespondents also
pointed out that Mendozaay appeal @y conviction in both the state and federal courts if she is
indeed convicted of the charged crime. Therefore, the Respordguésthe harm Mendoza
facesis not “irreparable.”

Respondents are correct. While the harm Mendoza faces is significangtit is
irreparable. Everf an injunction doegsotissue, Mendoza wiltill be represented by counsel

during the state couttial and, if convicted, sheill havetheright to appeal that conviction in

2 Hobby Lobby723 F.3d at 1128juotingOkla. exrel. Okla. Tax Comm'n ¥nt'l| Registration Plan, Ing 455 E3d
1107, 1113 (10th Cir. 200§8)

Zvalley Community Preservation Comm’n v. Min&@3 F.3d 1078, 1084 (10th Cir. 2004)
*2TRO Motion at 1516.

%3 Opposition to Motion for Preliminary Injunction (“Opposition Memo”) at d6cket no. 21filed September 11,
2015

241d. at 17.
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Utah and federal courts. Therefore the harm is not irreparable and thrsdi@esonot weigh in
favor of granting the TRO Motion.

Balance of Harms

With respect to the balance of harms, Mendoza aritpees is “little possibility of harm
to the general public if the requested relief is granted” because such relidfchayiily “that
every citizen in Utah is protected under tifeAnendment of the United States Constitutiéh.”
Mendoza also argued at the September 24rggtrat requiring her to go through a trial that is
eventually declared null and void will severely disadvantage her in any futuregings
because she will have revealest defense to the prosecution.

The Respondents argue that “Mendoza has notrstiwsvalleged harm she faces
outweighs the injury that the Staténcluding the victim’s family—will suffer.”?® The
Respondentargue that the “victim’s representative . . . has a statutory right to a speedy
reolution of the criminal process,”and the stat court trial must be allowed to move forward
as planned. Respondents state that “Mendoza’s trial is scheduled for November 2015 and any
delay will necessarily impinge upon the victim representative’s right toragd disposition of
the charges?® At the September 24 hearing, Respondents also argued that Weber County would
face large costs if the statute were invalidated and it were required to papddseand
investigators in cases where a defendant is not represented by a public ddteesker
considerations, according to the Respondents, show that the balance of harms weighs in favor of

theRespondents.

% TRO Motion at 16.
% Opposition Memo at 17.
2"1d. at 18 (citingUtah Code §8§ 7-88-7(1)-(2); 77-38-9(2)).

% Opposition Memo at 18.
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On this pointMendoza is correct. Mendoza faces significant hayrbeing required to
go through a trial that maylitimatelybe held invalid. Whie that harm isiot certain or
irreparablethe allegations Mendoza makes, which deal with harm to her liberty and
constitutional rights, arenough to outweigh the Respondents’ congemssch are largely
budgetary and do not involve liberty. Moreover, since the Respondents are not victims or the
victim’s representative, the Respondents cannot advance the victim repressnight®as
weighing in their favor for purposes of the “balance of harms” analysipoRdents’ focus on
the victim representative’s rights is more appropriately addressed ipubkc‘interest” section
of this analysis, and it is reserved for that secfidrerefore, the balance of harms weighs in
favor of Mendoza and this factor supports granting the TRO Motion.

Public I nterest

Mendoza advances the same argument, word for word, about the public intesbs,
advanced under the “balance of harms” analysis. That is, she argues thia¢ ‘{@fjtested relief
is granted it actually benefits the general public as then it willdze that every citizen in Utah
is protected under thd"@mendment of the United States Constituti®hThe Respondents
arguethat Mendoza is incorrect, and the benefit to the public i@ireh Amendment rightare
protected “is already cleaf° Respondets argue thatissuing an injunction that halts a state
criminal prosecution will not make that proposition any cleateRespondents argue that

“injunctive relief will be adverse to the public interest,” and what is reallyarptiblic interest

#TRO Motion at 16.
%0 Opposition Memo at 18.
1d.
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“Iis that the State of Utah be permitted to enforce its criminal laws, prosecute awuluradimho
has allegedly cause the death of another, and complete the state criminal”pfocess.

The public interestactor does not weigh in any party’s favor. Mendoza isecbithat the
public has an interest in seeing that constitutional rights are protected. $painidents are also
correct that the public has an interest in seeingtfi@atictim representative’s rights are
recognizedThe public also has an interest in seeing that its duly enacted legislaitoriced,
and that the establisdindigent defense system is not disrupted unnecessarily. Respondent and
Mendozaareboth correct that a prompt resolutionctaminal prosecutions is an important
consideration to the public (and to the parties) as well. Thus, the public interestifaes not
favor any party.

Substantial Likelihood of Success

Because the first three factors do not tip “strontjlji Mendoza'’s favor, the relaxed
standard for “likelihood of success” does not apply. Accordingly, Mendoza will be eddoir
show that there is a “substantial likelihood” that she will succeed on the wfenis case.
“Because a preliminary injunction is an extraordinary remedy, the righteb maist be clear
and unequivocal®

Mendozaadvances two main arguments. First, she argues that the Utah IndigerseDefen
Act (“IDA”) takes away her right to the counsel of her chdi@econd, she argues that tBe\
takes away her “separate right to the basic tools of a complete deféRseHi of these

arguments will be addressed in turn.

32|_d.
% Hobby Lobby723 F.3d at 1128

34 valley Community373 F.3cat 1084
% TRO Motion at 2.

36Ld_
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(1) The DA Does NotEliminateMendoza’sAbility to Choose Counsel.

The Sixth Amendmerguarantees that in “all criminal prosecutions, the accused shall
enjoy the right . . . to have the Assince of Counsel for his defencé.[T]he purpose of
providing assistance of counsel is simply to ensure that criminal defendamnie eetar
trial[.]” 3 “[W]hile the right to select and be represented by one’s preferred atisrney
comprehended by tHgixth Amendment, the essential aim of the Amendment is to guarantee an
effective advocate for each criminal defendant rather than to ensure that a defélhdant w
inexorably be represented by the lawyer whom he preférs.”

In Wheat a criminal defendantas represented by counsel Hasired to be represented
by arotherattorney whavas already engaged in the representatiasttedr codefendants in the
same criminal cas€. The government opposed the substitution of counsel, arguing that
representation of codefendants by the same attorney would create a possiicteofamterest?*
The defendant moved for substitution of counsel, arguing he had the “right to have counsel of his
own choosing” under the Sixth Amendmé&hBut the district courtconcerned vih the potential
“irreconcilable” conflict of interestjenied the motion and the defendant was required to proceed
to trial with his original counséf The defendantas convicted andppealedarguing he was
deprived of his ability to be represented by the counsel of his choice. But the Nimih Ci

affirmed** The Supreme Court also affirmed, holding that the district court’s “refugertoit

37U.S. Const. amend. VI

3 Wheat v United States486 U.S. 153, 159 (198@hternal quotation marks omitted).
4,

“01d. at 15455.

*'|d. at 155

*2|d. at 156

*|d. at 157

“4.
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the substitution of counsel in this case was within its discretion and did not violéitmpes

Sixth Amendnent rights.*> The Supreme Court also explained that the “Sixth Amendment right
to choose one’s own counsel is circumscribed in several important respediar.exgmple,

an advocate who is not a member of the bar may not represent clientourtinSimilarly, a
defendant may not insist on representation by an attorney he cannot afford or wherfor ot
reasons declines to represent the defend8mtrid, under the circumstancesWheat an

attorney could not represent a defendant where spcbsentation would create a conflict of
interest.Thus,Wheatmade it clear that the right to be represented by an attorney of one’s
choosing is not an absolute right.

In Earl,*’

the Utah Supreme Cousiteratedhat the right to be represented by an
attarney of one’s choosing is not absolute. The defendagairhapplied for state funding of
defense resourc&sbut her request was deni&dShe challenged the decisi@rguing that “by
depriving her of state funding for her private counsel of choice, the . . . IDA \ddlate
constitutional right to effective assistance of coun3®li rejecting this argumenthé Utah
Supreme Court explained that the “constitutional right to counsel encompassesdfatwe of
choosing counsel of one’s choice andexfaiving resources necessary to an adequate defense,”

but instructed that “[s]uch rights are qualified on&sThe Court explained that if “a defendant

elects an avenue that steers away from the public representation provideddyetimmentshe

*°|d. at 164

®|d. at 159

*7 State v. Earl345 P.3d 1153 (Utah 2015)

“*8 The opinion does not specify the types of resources sought.
**Earl, 345 P.3d at 1155

50 Id.

°|d. at 1158

10
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has received the private counsel of her chaied has no constitutional right to defense
resources from a secondary source backed by government furtling.”

The Utah Supreme Court went on to explain that the United States Supreme Court “has
not prescribed a single orthodoxy” for Sixth Amendment guarantees:

In our state the Legislature has chosen to couple the availability of defense

resources with the retention of government-funded counsel. Thus, a defendant has

every right to decline the counsel the government offers in favor of the one she
prefers, but in so doing, she loses the right to a publicly funded défense.

Applying WheatandEarl to Mendoza’s case, it is clear that Mendoza has not been
deprived of her right to the counsel of her choice. Unlikeeat where the defendantas
actuallyprohibitedfrom using the attorney he desired, Mendoza was able to freely choose an
attorney to represent her. And likekarl, Mendoza has “received the private counsel of her
choice.”No court has blocked Mendoza’s choice of counsel, and Mendoza has not shown a
provision in the IDA that prohibits her from selecting an attorney of her choddiegefore,
Mendozéas argument thaher right to choose counsel cannot be regulated or controlled by the
Stateis foreclosed byVhed andEarl because the right to choose counsel is not an unfettered
right andMendoza has been able to select the counsel of her choice.

Mendoza attempts to u@onzalez-Lope? to support her position, but it does riat.
Gonzalez-Lopea criminaldefendantired aprivateattorney named John Fahle to represent
him. A second attorney by the name of Joseph Low contacted the defendant andthsked if
defendant was interestedrepresentation frorhow in the criminal proceedings. The defendant

agreed, andometime later, both Fahle and Low represented the defendant in an evidentiary

hearing. Because Low was an -aiitstate attorney, he asked the court if he could participate in

*21d. (emphasis added).
3 |d.
¥ United States v. Gonzakppez 548 U.S. 140 (2006)
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the hearing on the condition that he immediately file a motioprimhac viceThe judge
agreed, but later in the hearing the judge revoked the provigiomabc viceacceptance
because Low haplassed notes to Fahle during cregamination, thereby violatingaurt rule
that prohibited more than one attorney from engagirgass-examinatiort” Low moved for
admission several more times, but his motions were rejfctiedonduct in a separate case
violating a rule of professional conduct that prohibited an attorney from contactungeatly-
represented defendant). Fahle witwlandGonzalezLopezwas required to proceed to trial
with a different privatelyretained attorney by the nameldrl Dickhaus The jury found the
defendant guiltyThe defendant appealéd.

On appeal, the Eighth Circuit vacated the conviction, finthiagthe district court’s
refusal to allow Low represent defenda@s“erroneous and violated respondent’s Sixth
Amendment right to paid counsel of his choosingThe Supreme Court agreed, holding that
under theseircumstances, the defendarmight to choose his counsehbs violated by the
district court’s incorrectlecision to excludeow. The Supreme Court explained tlagtchoice
of-counsel violation occurwhenevethe defendat’s choice is wrongfully denied[,f® andthat
the“[d]eprivation of the right [to be a&ssted by counsel] is ‘complete/hen the defendant is
erroneously prevented from being represented by the lawyer he wants, ssgafdie quality
of the representation he received

What happened iGonzalez-Lopehas not happened to Mendoza. She has not been

denied the opportunity to retain a second private counsel. She has not had her counsel

*1d. at 142

*1d. at 143

*1d. at 14344

%8 |d. at 150(emphasis in original).
*1d. at 148
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disqualifiedbased on an erroneous ruling that her attorney violated a rule of professional
conduct. In fact, she has not had any counsel disqualified at all, so she has had no need to move
to admitwrongfully-disqualified counsel. Thus, Mendoza’s right to choose counsel is not being
denied, let alonbeing“wrongfully” or “erroneously” denieds described iGonzalez-Lopez
Moreover, genthoughGonzalez-Lopebkeld that the defendant’s right to choose counsel had

been violated under the circumstances of that case, the Supreme Cawatefidso explairthat

the right to counsel of choice is not an unqualifigtit.°®° The sweeping language Gbrzalez
Lopezmust be read in its context, which is narrow. Against concerns of regulating admission of
out-of-state lawyers, the right to counsel of choice isepn@ent.

And although Mendoza citésnited States v. Mendoza-Salgatim support of her
argunent,Mendoza Salgaddealt with the “right to privately retain counsel of choié&d right
that has not been denied to Mendoza becauseahallowed to retain private attorney to
represent her in this case.

Therefore, because thight to choose counsel is not an absotigkt, and because
Mendoza’s ability to select an attornlegs not been abrogatddendoza has not shown that she
would be likely to succeed on the merits of her argument that the IDA takes awaylibetoa
select the counsel oehchoice.

(2)  The IDA Does Not Take Away Mendozalght to the Basic Tools of a
Complete Defense

In addition to arguing that she has a right to select the counsel of her choice, Mendoza

claims the IDA takes away her “separate aneégoal right to be provided with the resources

®91d. at 151(explaining that “the right to counsel of choice does not extend to defisngho require counsel to be
appointed for the.”).

81 United States v. Mendo&algado 964 F.2d 993 (10th Cir. 1992)
®21d. at1014
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necessary to prepare and present a complete and effective défeBise Argues that by
requiring her to choose between appointed counsel (which would give her accessftonded
defense resources) and private counsel (which mdites her ability to obtain staftended
defense resources), she is deprived of the basic tools of a complete défenisea closer call
than Mendoza’s previous argument.

Mendoza is correct th&a criminal trial is fundamentally unfair if the Stateopeeds
against an indigent defendant without making certainttigatiefendant has access torthe
materialsintegral to the building of an effective defensé],indhas“an adequate opportunity
to present their claims fairly within the adversary systby having the basic toolsof an
adequate defense or appe&lHowever, she has failed to show there is a “clear and
unequivocal” right to have a State pay for defense resources when she has chosen to be
represented by private counsel

First, Mendoza rests her argument on the assumptiorit isatnpossible for her to
receive effective assistance from appointed counséleber CountyShe asserts that the
“indigent defense program in Web@ounty is deficient on its fat®ecause the indigent defense
servicesn Weber County are overworked and underfunfe8he claims that the case load for a
public defender in Weber Coun/“more than 150 felonies per year and 400 misdemeanors per
year.”” She asserts that “[ijn 2010, the per capita rates washigl for indigent defense

funding”—an amount that is “actually less than a sandwich at a Subway rest&fiEmege

3 TRO Motion at 4.

6 Ake v. Oklahoma470 U.S. 68, 77 (198%¢mphasis added).
65Ld_

% TRO Motion at 5.

71d. at 8.

%8 d. at 5.
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deficiencies, according to Mendoza, render it impossible for her to “come clasappmpriate
representation for the charge of murder” by using Weber County’s irtdigéense services

However, as Respondents point 8lilendoza provides nothing more than assertions
from counsel to prove that public defenders in Weber County are incapable of providing
effective assistance of counsBhe has not substantiated timancial facts with evidencénd
most importantlyMendoza has not identified a Weber County public defeth@ehas provided
ineffective representation to an indigent defendashe has not presented evidence that Weber
County hires only a single investigator, or presented support that a single ineessigeer se
inadequaté? She has not shown that the Weber County indigent defense system is in fact
underfunded or that the funtigat areprovidedare insufficient to atiw the County to provide
adequate defender indigent defendants In short, Mendoza’s argument that she cannot
receive adequate assistance through the public defender system in Weber Cuasdg @n
unsubstantiated facts and argument unsupportedrigodong authority Thus, although
Mendoza would like to proceed under the assumption that retaining a private attdraegnsy
option, it is not. She has full discretion, at any time, to choose to be represenpgoioyeal
counsel and thereby be assutieat the State will fund the “raw materials” and “basic tools”
Mendoza alleges she needs for a complete defense

SecondAke a case whicls relied upon by Mendoza when arguing that she is being

deprived of the tools of a complete defefisis, different than Mendoza’s case.Ake the

®d. at 10.

0 Opposition Memat 1316
1d. at 14.

7214,

1d. at 15.

" TRO Motion at 4.

15


http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1985110070&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1985110070&HistoryType=F

United States Supreme Court held that the use of a state-funded psychiatriShags ol of
a complete defense,” but only if a defendant’s mental condition is “relevais criminal
culpability and to the punishment he might suffeff.Jh such instances, “the assistance of a
psychiatrist may well be crucial to the defendant’s ability to marshal feésste”® The Court
instructed that psychiatric evaluations have a unique place in a criminaecalse “whout
the assistance of a psychiatrist to conduct a professional examination onabstead to the
defense . . . the risk of an inaccurate resolution of sanity issues is extreghel{/ Aihus, the
Supreme Court particularly identified the servicea p$ychiatrist and said such services were
neededvhen mental health was at issiere, Mendoza’s mental health has not been alleged to
be at issue, and Mendoza is not seekimegspecific services of a psychiatric evaluatike
does not stand for the proposition thaéryexpert or investigator is a “basic tool of a complete
defenséor that it is the state’s obligation to pay for experts and investigators whearaldet
is privately representedThe defendant iAkewas indigent, but it is unclear from the decision
whether he was represented by a public defender or retained private gounsel

Earl is very persuasiveézarl described that under the IDA, a criminal defendant cannot
receive public defense resources such as expert and investigats/é bestr she chooses to be
represented by private couné®Earl recognized that “[a]n indigent defendant has a right to the
‘basic tools of an adequate defense,” but “not ‘the legal arsenal that mayételyrretained

by a criminal defendant.” Akealso clarified that the United States Supreme Court had never

> Ake 470 U.S. at 80

76 Id.

77 1d. at 82

8 Earl, 345 P.3d at 11585 (citing Utah Code § 7-82-303(2).

" Earl, 345 P.3d at 115@juotingBritt v. North Carolina 404 U.S. 226, 227 (1971Ross v. Moffitt417 U.S. 600,
616 (1974).
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held that a State “must purchase for the indigent defendant all the assistamie Wealthier
counterpart might buy®® These cases stand for the proposition that a State may constitytionall
condition receipt of publiclyunded defense resources on the acceptance of representation by a
public defender.

The reason a state may do this, accordirgit, is for “economic efficiency® There is
a “legitimate interest in maintaining the contnelcessary to ensure that the funds that are
dedicated to indigent legal defense are not abused or wasted, and that legal defeescase
provided effectively and efficiently?? A state is therefore “well within the bounds of rationality
in assertingan interest in ensuring for government the oversight, control, and efficiency
associated with the sing#urce approach to indigent defense resourc&$[.]”

A law review article cited by MendoZ¥sargues thaEarl is incorrect® Professor Gross
argues that:

The “singlesource approach” does not affect those defendants who are too poor

to hire an attorney or those defendants wealthy enough to both retain counsel and

pay the cost of whatever additional defense resources are necessary to adequately

prepare fotrial. But marginally indigent defendants who have the financial

resources to retain counsel, but are unable to afford additional “defense

resources,” are forced by the singlaurce approach to waive either their Sixth

Amendment right to counsel of choice or their Fourteenth Amendment right to
“the basic tools of an adequate deferfe.”

8 Ake 470 U.S. at 77

8. Earl, 345 P.3d at 1160
81d. at 1159

83|g.

8 Response to Motion to Dismiss Mendoza’s Petition; Response to Motion tisBifaber County as a
Defendant; Reply to Objection to Preliminary Injunct{¢#3 Responseé) at5 n.15,docket no. 23filed September
14, 2015.

8 John P. GrosRRepresentation by Counsel or Access to Defense Resources: Utah’s Single SourcenApproac
Indigent Defenser2WAsH. & LEEL. REv. ONLINE 51 (2015), http://scholarlycommons.law.wlu.edlur-
online/vol72/iss1/3.

8d. at 54.
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Professor Gross explathatthe defendant ikarl was asking for “merely the right to
retain counsel of [her] own choosing if [she] was financially aotd, what [she as]
constitutionally entitled to undeékxke—the raw materials integral to the building of an effective
defense.?’ He argues that the IDA “unconstitutionally bundles the Sixth Amendment aight t
counsel of choice and the Fourteenth Amendment’s guarantee lo&sic tools of an adequate
defense.’ Mendoza does not point to any court decision that adopts this reasoning.

Mendoza wants the ability to hire her own private attorney but also wanteieerédte
benefits of the services and tools available to defendants who accept appointment af a publi
defenderln essence, she takes the same position as the defen8anl; that she has a “right to
‘meaningful access to justice’ and an ‘adequate opportunity to present fier$ ¢hirly within
the adversaryystem,—a right that, in her view, cannot be conditioned on the retention of a
‘public[ly] appointed lawyer.° She argues that requiring her to choose between public defense
and her preferred attorney poses an “unconstitutional choice;” either sbaugiter right to
choose her own counsel or she gives up her right to the basic tools of an adequate defense.

Mendoza argues th&mmon¥’ supports her “unconstitutional choice” argument because
it stands for the proposition that she cannot be forced to surrender one constitutional right i
orderto assert anothél.However, Mendoza is incorrect.he Simmonglid say that it was

“intolerable that one constitutional right should have to be surrendered in ordento asse

871d.at 6364 (internal quotation marks omitted).

1d. at 64.

8 Earl, 345 P.3dat 1158(alterations in original; internal citations omitted).
% Simmons v. United State&390 U.S. 377 (1986)

123 Response at 6, 13
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another,” the Supreme Court limited fitslding tothe circumstances of that ca$é-urther, the
statement about surrendering one constitutional right at the expense of arastimeade in the
context of the Fourth and Fifth Amendments, not the Sixth Amendment and the right to due
processwhichdistinguishes it from this caséTherefore, Mendoza’s argument fails because:

[a]lthough a defendant may have a right, even of constitutional dimensions, to

follow whichever course he chooses, the Constitution does not by that token

always forbid requiring him to choose. The threshold question is whether

compelling the election impairs to an appreciable extent any of the politiesibe

the rights involved?

Here, Mendoza fails to show that the requiremeftke IDA impair to an appreciable
extent thepolicies behind the Sixth Amendment. As noted above, “the purpose of providing
assistance of counsel is simply to ensure that criminal defendants receiveial[t3i °
“[W]hile the right to select and be represented by one’s preferred attoro@ynmehended by
the Sixth Amendment, the essential aim of the Amendment is to guarantee anecffideticate
for each criminal defendant rather than to ensure that a defendant will ingxXmealelresented
by the lawyer whom he prefer&®”

Similarly, Mendoza cannot show that the IDA impairs the policies expressie 14'
Amendment. The f4Amendment requires a “State . . . , as a matter of equal protection, [to]

provide indigent prisoners with the basic tools of an adequate defense or appeal, when those

tools are available for a price to other prisonéfsthe United States Supreme Ccuais

92 Simmons390 U.S. at 39¢stating under “these circumstances®g alsdvicGautha v. California402 U.S. 183,
212-13 (1971)(stating thaSimmonscertainly cannot be given the broad thrust which is atteidto it by [the
defendant] in the present case”).

% Simmons390 U.S. at 394

% McGautha 402 U.S. at 213

% Wheat 486 U.Sat 159 (internal quotation marks omitted).
%1d. at 159

7 Britt, 404 U.Sat227.
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instructedthat the “outer limitof that principle are not cleaf’ %

Similarly, the Fourteenth
Amendment's due process guarantee of fundamental fairrseessvigsfrom the belief that
justice cannot be equal where, simply as a result of his poverty, a defendant isttenied t
opportunity to participate meaningfully in a judicial proceeding in which his libe#y is

stake.®®

Because thdue process and equal protestrequirements are “not clear” in the

context of indigent defense, it is difficult for Mendoza to show how she is being deaibddic
tools of an adequate defense under the IB&pecially since the IDAoesprovide for funding

of defense resources if she elects to be represented by a public defender. By atidigent
defendants access to funding for defense resources, the State of Utah is naldbfpdhe

“basic tools for an adequate defendeail concludedhat the IDA doesotviolate equal
protectionbecause there &“rational” and “legitimate interest in maintaining the control
necessary to ensure thhe funds that are dedicated to indigent legal defense are not abused or
wasted, and that legal defense services are provided effectively and effitiéhillendoza

does not showtherwise.

Under existing authorifyMendoza fails to show there is a “clear and unequivocal’ right
to be represented by private couraall alschave the state pay for defense resources. Mendoza
can be assured of receiving everything she requests (counsel and resquacespbing
representation by a public defender. Because she has retained private cherss, exercised
her right to choose an attorney of her preference, and under the IDA, she must foregpfaumdi

defense resources. None of the case law presented by Mendoza shows clearlywandoatigq

that this is unconstitutional. In fact, the decision most directly on pdtat—holds just the

98 @
% Ake 470 U.S. at 76
100 Farl, 345 P.3cht 1159
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opposite. Accordingly, Mendoza has not shdhat she habeen denied her right to choose
counsel or has been denied “the basic tools of an adequate defense.”

Mendoza has not shown that tie@asoningn Earl is incorrect othat itshould be
rejected While she haarguedthat the Weber County indigent defense program is overworked
and underfunded, she has providecerimlencdo that effect. Nor has she shown that the State’s
proffered interests (maintaining the control necessary to ensure thatdsdHhahare dedicated
to indigent legal defense are not atdi®r wasted, and that legal defense services are provided
effectively and efficiently)** are illegitimate Accordingly, Mendoza has not shown that she is
likely to succeed on the merits of this case tugdTRO Motion is DENIED.

MOTION TO STAY

Like the TRO Motion, the Motion to Stay requests that this court stay Mendetzes
court proceeding®’? This is one of the sanferms ofrelief requested in the TRO Motigthe
other being an order requiring payment of fé&$Mendoza explains thatjury trialis set to
begin November 30, 201'8%and failure to stay the state court proceedings “will inherently harm
her based on a violation of th® Bmendment.*°® She “requests an immediate stay . . . based

upon28 U.S.C. § 2251(a)(2)*°

28 U.S.C. § 2251 (a)(Provides that “[a] justice or judge of the United States before

whom a habeas corpus proceeding is pending, may, before final judgment or afjad§nant

of discharge, or pending appestiay any proceedinggainst the person detainechiny State

014
192 \Motion to Stay at 1.
'%TRO Motion at 16.
194 Motion to Stay at 2.
1991d. at 2.

106 Id
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court or by or under the authority of any St&deany matterinvolved in the habeas corpus
proceeding.*®’

Because Mendoza bases her Motion to Stay on her habeas corpus proceeding and the
habeas corpus claims were dismis¥&dhe Motion to Stay is DENIED.

To theextent Mendoza seeks a staased orher8 1983claims, her request is denied
based on well-settled principles of abstentidHin Mendoza’s case, state judicial proceedings
are ongoing, the state proceedings implicate an important state interestiggrtsrcriminal
laws and prosecuting an individual who has allegedly cause the death of another), aatl the U
State court system provides an adequate avenue for'télief.

MOTION TO DISMISSWEBER COUNTY

Based on this courtjsrior dismissal of the habeasrpas claims;** the Motion to
Dismiss Weber County?is MOOT.

MOTION TO DISMISSPETITION

The Motion to Dismiss Petitidh’is GRANTED IN PART and DENIED IN PART. The
Motion to Dismiss Petition wasffectivelygranted in part when the court entered an dtder

dismissing the habeas claims brought urd#U.S.C. § 2241However, the prior order did not

19728 U.SC. § 2251(a)(1femphasis added).

1% Memorandum Decision and Order Dismissing Petition for Writ of Habegsug undef8 U.S.C. § 2241
docket no. 25entered September 16, 2015

19 younger v. Harris401 U.S. 37 (1971)

10 seeWinnebago Tribe of Nebraska v. Stoyatl F.3d 1202, 1204 (10th Cir. 20@8itlining factors when courts
must abstain).

1 Memorandum Decision and Order Dismissing Petition for Writ of HabeasuS unde8 U.S.C. § 2241
docket no. 25entered September 16, 2015.

12 Motion to Dismiss Weber County as a Respondent in Petitioner’s Habeas Petition (“Mofisntiss Weber
County”),docket no. 16filed September 3, 2015.

13 Motion to Dismiss Petition for Writ of Habeas Corpus and Memorandum in Su@iation to Dismiss
Petition”), docket no. 20filed September 11, 2015.

14 Memorandum Decision and Order Dismissing Petition for Writ of Habegsug undef8 U.S.C. § 2241
docket no. 25entered September 16, 2015.
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discusghe claims for relief unde§ 1983™° Although Respondents arguatithe September 24
hearingthat the proper avenue to brin@ 4983claim is through a sepatelyfiled complaint
this argument was not raised in the Respondents’ bri€fimgre are allegations in the Petition
that seem to be sufficient to state such a ¢l#nmugh thasufficiencyis yet untested by motion.
Mendoza’s Petition willfrom this time forward, until further challengduok treated as a
complaint forrelief underg 1983

ORDER

IT IS HEREBY ORDERED that Mendoza’s TRO Motidhand Motion to Sta¥}’ are
DENIED.

IT IS FURTHER ORDERED that Respondent’s Motion to Dismiss Weber Cfiigy
MOOT.

IT IS FURTHER ORDERED that Respondent’s Motion to Dismiss Petitias

GRANTED IN PART and DENIED IN PART.

DatedSeptember 28, 2015.

BY THE CO w

David Nuffer v
United States District Judge

15 Memorandum Decision and Order Dismissing Petition for Writ of Habegsus undeR8 U.S.C. § 2244t 12,
docket no. 25entered September 16, 2015.

116 Motion & Memorandum of Points and Authorities in Support of Petitioner's ddior Temporary Restraining
Order and Preliminary Injunction (“TRO Motionfipcket no. 3filed luly 14, 2015.

117 Expedited Motion and Memorandum of Law to Stay State Court Procedtiifgison to Stay”),docket no. 10
filed July 22, 2015.

118 Motion to Dismiss Weber County as a Respondent in Petitioner’s HabgtisrR(“Motion to Dismiss Weber
County), docket no. 16filed September 3, 2015.

19 Motion to Dismiss Petition for Writ of Habeas Corpus and Memorandum in Su@ilotion to Dismiss
Petition”), docket no. 20filed September 11, 2015.
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