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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, NORTHERMIVISION

LELAND KIM MCCUBBIN, JR. and MEMORANDUM DECISION & ORDER

DANIEL JOSEPH LUCERO, DENYING OGDEN CITY’'S MOTION
FOR LEAVE TO AMEND ITS ANSWER

Plaintiffs,
VS. Consolidated Case Nos. 1:&%-132 &
1:15¢v-133

WEBER COUNTY, OGDEN CITY,

CHRISTOPHER ALLRED, in his official

capacity, and DOES-10 Judge Clark Waddoups

Defendants.

DefendanOgden City has moves the court for leave to amend its answer, (Dkt. No. 76).
Upon review of the briefing, the court finds oral argument unnecessary to resslmetion.
Because the court conclud@gden Ciy hasnot established good cause for amendment, the
courtDENIES Ogden’s Motion (Dkt. No. 76).

BACKGROUND

On October 16, 201 B laintiffs filed separate complaints allegiaggang injunction”
obtained by Weber County and Ogdety®adviolated their federal and state constitutional
rights. (Dkt. No. 2.) In March 2016, the court consolidated the cases. (Dkt. N®Oh&Gcpurt
granted Plaintiffs leave to amend their complaints on September 14, 2016, (Dkt. No. 49), and
Ogden filed its anger to the Amended Complaint on September 30, 2016, (Dkt. No. 56).

On October 11, 2016, the court entered a scheduling order based upon the parties’

attorney planning report. (Dkt. No. 59.) The scheduling ordea Bebruary 10, 201deadline
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for the paties to amentheir pleadings. I.)*

On June 29, 2017, Ogden filed a Motion for Leave to Amend Its Answer to include
affirmative defensefor res judicata, collateral estoppel, issue preclusion, claim preclusion,
and/or the Rooker-Feldman doctrin@sedon thestate court’prior ruling that the injunction at
issue in this case did not violate the Constitut{@kt. No. 76.) Ogden argues that unéederal
Rule of Civil Procedure 15(a) justice requires that the court geargquested amendment
becausélaintiffs will not be prejdiced, Ogden has not unduly delayed, and amendment is not
futile. (See idat 56.) Because Plaintiffglentifiedthe state court ruling in their initial
disclosures and discovery responses, Ogden armglaastiffs knew of the groundfor these
defenses from the outset of the case and therefore are not prejogimedndment nowSge id.
at 5.) In addition, Ogden states it has not unduly delayed in seeking amendmerd hdidads
this motion“immediately. . . upon determing that the state court’s rulimggarding due
process could apply to Plaintiffs’ claimsltl()

Plaintiffs opposed the motion on the grounds thatdaltefenses would be meritless
considering the Utah Supreme Court voided the injunetimitio, andso anyruling by the
state court belown the constitutionality of the injunctiar the Plaintiffs’ claims no longer
stands. $eeDkt. No. 78 at 2-4.) Plaintiffs also assert that Ogden has long known of these
potential defenses and that Ogden has not explainedlagid seeking amendment noviege
id. at 45.) Finally, Plaintiffs argue thatlowing amendment woulgrejudice thenty requiring
themto face and defend against these defenses now and in the fBaeedft5-6.)

In its reply,Ogdenshiftsits rationale underlyinghe motion: instea@f basingthese

1 On March 21, 2017, the parties moved to amend the scheduling order, but did not change the
deadline to amend pleadings. The court entered the amended scheduling order the next day,
which maintainedhethenpassedamendment deadline of February 10, 205eeDkt. No. 69.)



defense®n the state court’s rulirg-a ruling on which Ogden concedes it cannot reéDgden
contendghatthe Plaintiffs’ state court PCRA petitions provide th&sis to assert these
affirmative defensesSgeDkt. No. 79 at 12.) Ogderfurtherargues that the defenses are
meritorious; thaamendment serves the interests of consistency, fairness, and judicial economy;
and, again, that amendment would not prejudice the Plaintiffs. The only explanation Ogden
provides for why it did not plead these defenses initially or file this motioné#fer
amendment deadlins that Ogden “needed time to fully evaluate all of the pleadings in the
Plaintiffs’ Utah state court PORcases, which were extensiveld.(at 11.)

ANALYSIS

Becausddgdenseels to amendts answer after the time for amendment under the court’s
scheduling order has expiréit, must demonstrate both “(1) good cause for seeking modification
under Fed. R. Civ. P. 16(b)(4) and (2) satisfaction of the Rule 15(a) stan@ardutch, Ltd.,

B.C. v. Wells Fargo Nat. Bank Ass7v1 F.3d 1230, 1240 (10th Cir. 2014). The court begins by
considering Rule 16’s good cause requirem8agtid. at 1241-42.

“Rule 16(b)’s ‘good cause’ standard is much different than the more lenient standard
contained in Rule 15(a). Rule 16(b) does not focus on the bad faith of the movant, or the
prejudice to the opposing party. Rather, it focuses on the diligence of the partgdeaketo
modify the scheduling order to permit the proposed amendht@oibrado Visionary Acad. v.
Medtronic, Inc, 194 F.R.D. 684, 687 (D. Colo. 2000) (quotbDigmar Oil Co., Inc.v. Federated

Mutual Ins. Ca.986 F. Supp. 959, 980 (D.S.C. 199%)

2 As discussed, the parties were requirader the scheduling order amend their pleading®o
later thanFebruary 10, 2017. (Dkt. Nos. 59 & 69.)

% Nowhere in the briefing do the parties address Rule 16's good cause requirememta3gde
sophisticated counsetpresenting jthowever, an@gden’s failure to adequately explain its
delay in seeking to amend its answer, even absent other considefjastfies denial of



The court has the discretion to determine whether the moving party has estaldsihed g
cause in any particular cagkrch v. Polaris Indus., In¢812 F.3d 1238, 1249 (10th Cir. 2015).
In the Tenth Circuit, good causeequireshe movant teshow the scheduling deadlines cannot
be met despite [the movas}'diligent efforts.”ld. (alteration in original{quotingGorsuch 771
F.3d at 1240). “Rule 16’s good cause requirement may Isfiedtifor example, if a plaintiff
learns new information through discovery or if the underlying law has chardetl.f'the
plaintiff knew of the underlying conduct but simply failed to raise [the apptepciims,
however, the claims are barrett’; accord Woolsey v. Marion Labs., In634 F.2d 1452, 1462
(20th Cir. 1991)*Where the party seeking amendment knows or should have known of the facts
upon which the proposed amendment is based but fails to include them in the original complaint
the mdion to amend is subject to denidl.Good cause to amend does not exist where a party
fails to bring & availableclaim due to an error of law or fact, a strategiaslen, or a mere
oversight.See, e.gGorsuch 771 F.3d at 1241-42 (concludipkintiffs’ error of lawdid not
constitute good cause to amended their pleadings after the amendment deadline).

In Zisumbo v. Ogden Regional Medicar@er, 801 F.3d 1185 (10th Cir. 201%he
Tenth Circuit considered whether amendment beyond the samgdudlerdeadline should be
permitted.ld. at1196. The plaintiff hadsuedhis employer for race discrimination and retaliation
in violation of Title VII and for a violation ofJtah law.He subsequently moved to amend his
complaintto add a § 1981 claim and additional state law claims based on the same facts
underlying the Title VII race discrimination claimd. at 1194. He offered two explanations for
theuntimely amendment: first, that Hewyer did not realize until later thae could assert a 8

1981 claimand second, that he only learnedtloé facts necessary to assertdtage law claims

amendmentSee, e.gDurham v. Xerox Corpl18 F.3d 836, 840 (10th Cir. 1994)
(“[UInexplained delay alone justifies the dist court’s discretionary decision.”).



in discoveryld. at 1196. The Court rejected both arguments, holding that amendment was not
appropriate becauskee plaintiff possessell of the facts necessary to assert these claims well
before the deadline for amending the complaint had expaetihe court explained, “belated
realizations” that a claim not previously pled may be available, absenantsy‘do not justify
granting an untimely motion to add new claims.*

Consicering Ogden’snotionin light of the case lawthe court concludatatOgden has
not shown good cause amend its answefirst, Ogderdoesnot dispute that failed toamend
its answer to assert additional affirmatodefensesvithin the time permitted by the scheduling
order. Instead, Ogden asserts that it éedyned of the basis for these defenses after reviewing
the Plaintiffs’ PCRA proceedings state courtBut Odgen was a party to both of the Plaintiffs’
state PCRA casesS¢eDkt. Nos. 79-1 through 79-7 (documents from Plaintiffs’ respective
PCRA cases).) The documents Ogdensudmnitted from the PCRA proceedings show that it
was served with relevant filings @mulings in those cases, and that baabedad ended byuly
2016. SeeDkt. Nos. 79-4 & 79-7.) Thus, Ogden knew altlo¢ facts and law necessary to raise
these defenses well befdteey filed theiranswer

In fact, Ogden’s answantirely consistef twenty-three defenses, with a blanket denial
of all allegations in thékmended Complaint embedded in the Second DefeseDkt. No.
56.) Ogders decision not to pleatheseadditional defenses based on documents it had in its
possession at the time and proceedings to which it was a pahgther the result of a strategic
decision, an erroneous assumption of law or fact, or mere oversight—does not pressig gr
for amendment noweaty six months after the amendment deadliaspassedSeeBirch, 812

F.3dat1248-49 (10th Cir. 201%)YBecause Appellantknhew of the underlying conduct but

* Notably, the Court iZisumboconsidered this issue under Rule 15’'s more lenient standard. 801
F.3d 1185, 1196 (10th Cir. 2015).



simply failed to rais¢their] claims,’ Gorsuch 771 F.3d at 1240, they cannot establish ‘good
cause’ under Rule 16.”). Ogden cannot tenably suggest that it learned of thaseglefdy
after it received Plaintiffs’ initial disclosures, or thiatook until June 2017 teeview the PCRA
proceedings and realize these affirmative defenses might apply to thidcaselingly, Rule
16(b)(4) prohibits amendment here.

This conclusion makes it unnecessary for the court to consider whether amendment
would be permitted under Rule 15(a)’s more lenient stan&ael Gorsuch771 F.3d at 1242
(“Having concluded [plaintiffs] lacked good cause to amend their pleadingshaftecheduling
order deadline, we need not reach the Rule 15(a) issue, and decline to daxsort)Birch,
812 F.3d at 1249. As noted above, however, the court would find that Ogden has failed to
adequately justify its delay in seeking to amend its answer and deny the MotiofRuteléb(a)
as well.

CONCLUSION

For the foregoing reasons, the cdDENIES Ogden’s Motion for Leave to Aments$

Answer, (Dkt. No. 76).

DATED this 4th day of August, 2017.

BY THE COURT:

Clark Waddoups -
United States District Judge




