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IN THEUNITED STATESDISTRICT COURT
FOR THE DISTRICT OF UTAH, NORTHERNDIVISION

SKYLARE WREN SALAZAR, MEMORANDUM DECISION
Plaintiff, Case No1:16-cv-00136-DBP
V. Magistrate Judge Dustin Bead

NANCY BERRYHILL,
Acting Commissiorr of Socia Seaurity,

Defendant

The parties consented to this court’s jurisdiction under 28 U.S.Cc63CF Na 12).
Currently pending before the@urt is PlaintiffSkylare Wren Salazar(“Plaintiff’) appeal of the
Commissioner of Soal Security’s(* Commissioné?) decision denying Plaintiff'slaim for
Disability Insurancéenefitsand Supplemental Security Income. 42 U.S.C. 88 40 Riashtiff
filed his opening brief. (ECF No. 15). The Commissioner filed her opposition brief. (ECF No.
16). Plaintiff did not file any reply and the deadline for doing so has now paSse&QF No.
14). The parties did not request oral argument. Having considered the parties’Hwiefs, t
administrative recordand the relevant law,ithcourtAFFIRM S the Commissioner’s decision.

l. PROCEDURAL HISTORY

Plaintiff filed an application for benefits on August 27, 20dlegingan onset date of
February 82009 (Tr. 133-36). The application was denied initially danuary26, 2010, and
upon reconsideration on February 10, 2qT0. 66-71). In 2011Administrative Law Judge
Donald R. Jensen denied Plaintiff’'s application, but that decision was subsequentlgdafipea

the District of Utah and then remanded to the Commissioner. (Tr. 12—-23, 587-96). On July 27,
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2015,ALJ Jensenssued anothatecision finding Plaintifhot disabled. (Tr. 509-22plaintiff
appealed thisecondlenialto Social Security’s Appeals Counc{lTr. 680—-81). The Appeals
Council ceclined to exercise jurisdictiofiTr. 496—99. Plaintiff then filed the present suit.
. FACTUAL BACKGROUND

Plaintiff was born in 1985Tr. 133). Plaintiff completed high school. (Tr. 521). Plaintiff
has past work expe&mce as a hand packag@ir. 171 520).Plaintiff claims he became disabled
in February 2009, due to depression, bipolar disorder, and “comprehension ingbitit§70).
Plaintiff has a history of mental heattieatment dating back to 200&e¢ Tr. 238-65).

1. STATEMENT OF RELEVANT LAW
A. Definition of Disability Under the Act

The Act states that an individualdisabled 6nly if his physical or mental impairment or
impairments are of such severitythhe is not only unable to dasiprevious work but cannot,
considering Is age, education, and work experience, engage in any other kind of substantial
gainful work which exists in the national economy . ...” 42 U.SQ23Xd)(2)(A).The
disabling impairment must last, or be expected to last, for at least teaigecutive months.
|d.; Barnhart v. Walton, 535 U.S. 212, 214-15 (2002).

B. Process for etermining Disability Under the Act

To determine whether a claimant is disabled, S&walrity regulations set forth a
five-step sequential evaluation procelse adjudicator considers whetherlaimant: (1)
engaged in substantial gainful activity during the alleged disap#itypd,(2) had a severe
impairment (3) had a condition thatet or medically equaled the severity of a listed
impairment, (4) could return tadpast réevant work, and if not (5) could perform other work in

the national economy. 20 C.F.R. § 404.1520(a){4)decision regarding the claimant’s



disability can be reached at any step in the sequential evaluation prodéses,dualuation is
unnecessaryld.
C. Standard of Review

A district court reviews the Commissioner’s decision to determine whether substantial
evidence in the record as a whole supports thedatindings, and whether the correct legal
standards were appliedendron v. Colvin, 767 F.3d 951, 954 (10th Cir. 201&ubstantial
evidence means “such relevant evidence as a reasonable mind might accept as adequate to
support a conclusionlt. The court may neither reweigh the evidence nor substitute its
judgment for that of the ALLax v. Astrue, 489 F.3d 1080, 1084 (10th Cir. 200Where the
evidence as a whole can support the agency’s decision or an award of benefitst tieistour
affirm the aency’s decisionEllison v. Sullivan, 929 F.2d 534, 536 (10th Cir. 1990).

V. THE ALJ'S DECISION

At step onethe ALJfoundthat Plaintiff ha not been engaged in substantial gainful
activity since the &ged onset date, February 8, 2009. 511.) At step two, the ALJ found that
Plaintiff suffered from fivesevere impairmestbipolar disorder; generalized anxiety disorder;
panic disorder; dysthymic disorder; and borderline 1Q) At step three, the ALJ found Plaintiff
did not met any listed impairment. (T512) At step four, the ALJ foun@laintiff incapable of
performing higast relevant work asheand package(Tr. 52Q0) The ALJfound atstep fivethat
Plaintiff couldmake an adjustment frerform jobs that exist in sigicint numbers in the
national economy.T{. a 521)

V. DISCUSSION
Plaintiff raises a singlelleged error on appeal. Plaintifbntendgshe Appeals Council

should have remanded this case toAhé based orSocial Security Rulind.6-3p issued on



March 16, 2016. (ECF No. 15 at 2). The ruling was issued approximately eight raftethike
ALJ’s decision, but four months prior to the Appeals Council’s decision decliniryiewthe
ALJ’s decision (Id. at 2-3). Plaintiff contends tb ALJ’'s analyss of certain laywitness
statements is flawed under SSR36 (d. at 4-6). The lay witnesses at issue &laintiff's
parents and two former employerSedid.)

The Commissioner argues tAeJ’'s decisionshould be affirmettecaus&SSR 163p
does not goern this caseThe Commissioner notéisat SSR 163pwas issued after the ALJ
decided this casand contends the Ruling does not apply retroactively. (ECF No. 1@ aiT&e
Commissioner suggests the ALJ’s decision comports with SSR $GBslecesso§SR 967p.
(Id. at 7).Next, she argues the alternativeéhat neither SSR 18p nor its predecessor applies to
the ALJ’s analysis of lay witness testimony because SSBpdfoverns review of lay witness
testimony. [d.)

a. The Commissioner’s decision willbe affirmed because Plaintiff has not
identified any reversible error.

Plaintiff does not show the ALJ applied the incorrect standard or otherwise ¢ethmit
reversible error because SSR3Bapplies only prospectivelfdditionally, Plaintiff has not
shown the ALJ misapplied any applicable standard.

1. SSR 16-3p does not apply because that Ruling applies only prospectively
beginning on March 28, 2016

The court finds SSR 16-3p does not apply retroactively to the ALJ’s decision and
Plaintiff does not suggetite ALJfailed to comply with SSR 96-7p. “Retroactivity is not favored
in the law! Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988jccordingly,
“congressional enactments and administrative rules will not be congirbade retroactive
effect unless their language requires this résldt; see also De Niz Robles v. Lynch, 803 F.3d

1165, 1173 (10th Cir. 201%noting that certain administratiaaljudicatory proceedings likewise
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enjoy a presumption against retroactivity). The Commissioner notes thet@&HRs language
expressly indicates the Ruling has only prospective effect because the Raliregl, March 16,

2016, indicated that it did not go into effect until nearly two weeks later on March 28, 384.6. (
ECF No. 16 at 10) (citing 2016 WL 1237954). Plaintiff offers no contrary rule or argument.
Instead, he simply presumes SSR3p6has retroactive effed®laintiff provides no legal support

for this assumption. Likewise, Plaintiff did not submit any reply brief. Accotdirige court has
before it only the uncontested argument of the Commissioner and the authorities loéed |

brief. Based on that record, the court concludes the Commissioner is correct; SSR 16-3p should
not be applied retroactively because the Ruling expressly indiaatsfective date that falls

nearly two weeks after its date of issue.

Also, the Commissioner contesithe ALJ’s analysis met the strictures of SSRBAB
predecessor, SSR 96-7fe€ ECF No. 16 at 1Qt1). As the Commissioner points out, the ALJ
complied with SSR 96-7p because he provided adequate reasons, supported by the record, for
discounting Plaintiff's complaints(ld.) (citing Tr. 514-517).These reasons were all related to
Plaintiff's treatment history and daily activitieBhis analysis comports wiBSR 967p. (See
id.) (citing Kelley v. Chater, 62 F.3d 335, 338 (10th Cir. 1995)). Plaintiff does not contend
otherwise.n fact, Plaintiff does not appear to mention the ALEatment of Plaintifs
complaints regarding symptoniastead, Plaintiff’'s argument centers on the ALJ’s analysis of
certain lay opinions, addressed beléwcordingly, the ALJ’s decision will be affirmed because

Plaintiff has not identigd any reversible error.

! Likewise, the Commissioner notes that the underlying regulation that both SSR 16-3p and 96-
7p interpret, 20 C.F.R. § 404.1529, remains unchanged and the ALJ’s analysis comports with
even SSR 16-3pSée ECF No. 16 at 10). The court finds it need not reach this argument.
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2. SSR06-3p, rather than 16-3p or even 96-7p, governs analysis of lay witness
testimony

Alternatively, e ALJs decision will be affirmed because peperly complied with
SSR 063p, which governs analysis of non-medical opinieidence.The commissioner
correctly asserts th&SR 063p sets forth the standard for evaluating opinions frommedical
sourcesnot SSR 16-3p or even SSR 96-7p, which both address how anmilhladidress certain
statements made by a claimabbdmpare SSR 063p, 2006 WL 2329934t *1 (“clarify[ing] how
[the Commissioner] consider[s] opinions from sources who are not ‘acceptabtamedi
sources”’including “relatives . . . and employers.iWith SSR 163p, 2016 WL 1119029 at *1-2
(“provid[ing] guidance bout how we evaluate statements regardingymptoms and
“definfing] a symptom as the individual’s own description or statement of his or her physical or
mental impairment{$); and SSR 967p, 1996 WL 374186 (same&JSR 063p provides that,
when congieringopinions from nomedical sourcegshe ALJ may tonsider such factors as the
nature and extent of the relationship, whether the evidence is consistent withviotbece, and
any other factors that tend to support or refute the evidelttat *6.

Here, the ALJ expressly considered dpenions fom Plaintiff's parents and twof his
former employers.See Tr. 520).The ALJ noted that Plaintiff's parents lacked medical expertise
and harbored a natural bias in favor of their sBee{d.) The ALJ also noted that Plaintiff’s
father lived with Plaintiff and therefore stood to gain financially from aardwf benefits.Jee
id.) The ALJ properly considered the relationship between Plaintiff and his pheaass&SR
06-3p expressly permits an ALJ to considerrthure and extent of a claimant&dationship
with lay witnesgs See 2006 WL 2329939 at *6. The discussion of Plaintiff's parents’ lack of
medical background identifies whether they are a medical emmaatical source. Further, the

consideratioreasilyfits within the parameters of “any other factor” that may tend to support the



evidence See 2006 WL 2329939 at *@laintiff’'s parents’ medical knowledger lack therect
could provide support for their opinions detract from them
Next, he ALJ discounted Plaintiff'®ormer employersopinions because those

employers discussed Plaintiff's ability perform jobs the ALJ found to be beyond Plaintiff's
ability based on his RFC. (Tr. 520). Thits within the categorgf “any other factdrtendng to
support the evidence. When considering these opinions, the ALJ correctly consideoed the |
which they relateSimple logic supports th&LJ’s decision because Plaintiff's ability or inability
to perform a job that is too difficult based on theiiti's RFC offers limited information about
Plaintiff's ability to perform lesslemanding jobs. Plaintiff does not argue the ALJ improperly
consideedthese factors aotherwise failed to comply with the standard governing analysis o
lay-witness opinions. Thus, the court finds the ALJ did not err in his analysis of threedhoal
opinion evidence under the governing standard, SSR 06-3p.

VI. ORDER

Based on the forgoinghie courtAFFIRMS the Commissioner’s decision.

Dated thi22nd day ofFebruary2018.

Dgﬁﬂ’B . Pgad
United Stages Magjgtrate Judge



