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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, NORTHERMIVISION

WILLIAM G., MEMORANDUM DECISION AND
ORDER DENYING DEFENDANTS’

Plaintiff, MOTION TO DISMISS

V.

UNITED HEALTHCARE, UNITED Case No01:16cv-00144DN

BEHAVIORAL HEALTH, and the

MORGAN STANLEY MEDICAL PLAN, District JudgeDavid Nuffer
Defendans.

Defendants United Healthcare (“UHC"), UnitBéhavioral Health (“UBH"), and the
Morgan Stanley Medical Plan (“Plgncollectively “Defendants,” filed a Motion for Partial
Dismissat (the “Motion to Dismiss”) in response to Plaintiffilliam G.'s (“Bill”) Complaint?
The motion arguethata portionof the relief Bill seeks is barred blye Plan’s limitations period
for seeking judicial reviewBill respondedthatthe Plan’s limitations period is unenforceable
because Defendaniglatedthe Employee Retirement Income Security Acl874's
(“ERISA”) claim procedure regulatioty not disclosing the limitations period in their denial
lettersfor his claims And Defendants replied.

Becaus&RISA's claim procedureregulations require plan administrators to disclose

plan limitations pends in denial letters, and Defendants failed tea their denial letters for

! Docket no. 5filed Feb. 2, 2017.
2 Complaint,docket no. 2filed Sep. 30, 2016.

3 Memorandum in Opposition to Defendants’ Motion for Partial Dismissagb§t@3ition”),docket no. 17filed
Mar. 24, 2017.

4 Reply Memorandum in Support of Defendants’ Motion for Partial Dish{&Raply”), docket no. 24filed
Apr. 21, 2017.
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Bill's claims, the Plan’s limitations period is unenforceable against Bill. ThexreBl timely
filed his Complaint within the applicable state-gear statute of limit&ns andDefendants’

Motion to Dismiss is DENIED.
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FACTUAL BACKGROUND

Bill is an employee of Morgan Stanley and a participant in the Plée. Plan is a “self
funded employee welfare benefit plan” established under ERB&yinning in 2013, Bill's son,
W.G., received medical treatment for mental headtiddions at three treatment cente3scond
Nature Uintahs (“Second Nature”), Waypoint Academy (“Waypoint”), and Bt

Residential Treatment Center (“Elevation$”).

Because the dates of the insurance claims arising from these three treatmenaienters

critical to the analysishat follows, a brief history of W.G.’s connection to each caster

provided.

5 Complaint 2.
61d. 1 3.
“1d. 91 7, 18.



Second NatureTreatment

W.G. was admittetb Second Nature, a licensed therapeutic wilderpesgram for
adolescents with mental health conditions, on October 14, 2aft8r approximately three
months of treatment, W.G. was discharged from Second Nature on January 9w,
strong recommendation for placement” at another treatment fac8itynetime after W.G.’s
discharge from Second Natyill submittedan insurance clairto UBH, an agent for the Plan,
for W.G.’s treatment at&ond Naturé® UBH denied coveragfr thetreatmenin a letter on
October 15, 2014 Bill appealed the denial on December 12, 2&14nd UBH maintained its
denialof coverage on January 13, 20#5.

Waypoint Treatment

After being discharged from Second Nature, W.G. was transferred di@tigypoint
andwasadmitted on January 9, 2034W.G. spent almost 19 months at Waypoint before being
discharged on July 22, 2015Bill submittedan insurance claiffor W.G.’s treatment at
Waypoint sometime after W.G.&Imissiorto the facility, and UBH denied coverage because it
had not been “preauthorized by UBI.Bill appealed tke denial on December 12, 2044JBH

responded on December 23, 2014, and again on January 9, 2015, deayirsgrance clainf

81d. 11 18109.
1d. T 21.
101d. 1 38.
11d. 1 39.
121d. 1 40.
1B1d. 1 49.
41d. 11 2222.
151d. 128.
181d. 11 5152.
171d. 1 53
181d. 1 54, 56.



On June 18, 2015, Bill appealed a second timen@diaimwas denied on July 17, 2015.
After both of Bill's appeals were denied, fegjuested an external review of the dearal
February 2, 20168° The reviewing entity, AllMed, upheld UBH’s July 17, 2015 dental.
Elevations Treatment

W.G. transferred directly from Waypoint to Elevations on July 22, 20¥6.G. was
treated at Elevations for almost one year and was discharged on June 2, 2016 hedoause
18 years old and Elevations does offér treatmenprograms for adult$ At some time after
W.G.’s admission to ElevationBjll submittedaninsurance clian for W.G.’s medical
expenses? UBH denied tle insurancelaim on July 28, 2015 Bill appealed tk denial on
January 20, 2016, and UBH denied the appeal on February 19°BillGippeabdagainon
June 14, 2016yhich UBH denied as untimely on June 20, 2616.

Following UBH’s June 20, 2016 denjaBill initiated this caseagainst Defendants on
September 30, 2018 Bill allegesa single cause of actidar benefits undeERISA and asks for
review of UBH'’s denials of coverage for W.G.’s treatment at Second Natargydt, and

Elevations?® Defendants challenge the timelines8dfs Complaint regardingV.G.’s

191d. 11 57, 63.
201d. 1 64.
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treatment aBecond Nature and Waypoint, but do not challenge the Complaint with regard to

W.G.'streatment aElevations®®

DISCUSSION

Defendants seek partidismisal of Bill 's Complaint pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedubased on the Plan’s contractual limitations peffoblefendants
are entitled to dismissal under Rule 12(b)(6) when the complaint, standing alonallys leg
insufficient to state a claimnwhich relief may be grantetf.When considering a motion to
dismiss for failure to state a claim, the thrust of alll\pk#aded facts is presumed, but
conclusory allegations need not be considé?ekhd the complaint’s legal conclusions and
opinionsare not accepteavhether or not they are couched as fatts.

When ruling on a motion to dismiss in an ERISA claim under R2(b)(6),documents,
such as Summary Plan Descriptions (“SPDs”) and denial letters, may beecedi$ithey are
“referred to in the complaint” and are “central to the plaintiff's claifrConsideration ofhese
documents will not convert the motion into one for summary judgdfent.

“ERISA does not contain &fatutory limitationsprovision for private enforcement

actions under 29 U.S.C. § 113¥."Thus, [courtsjgenerally apply the most closely analogous

30 Motion to Dismiss at 2.

3d.

32 Sutton v. Utah State Sch. For the Deaf & BJihd3 F.3d 1226, 1236 (10th Cir. 1999)
33 Cory v. Allstate In$.583 F.3d 1240, 1244 (10th Cir. 2009)

34 Bell Atl. Corp. v. Twomb}y550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (266& alsaBrown v.
Zavaras 63 F.3d 967, 972 (10th Cir. 1995)

35 GFF Corp. v. Associated Wholesale Grocers,,|680 F.3d 1381, 1384 (10th Cir. 1997)

361d.; see alsdMlichael C.D. v. United Healthcarease no. 2:36v-00306DAK, 2016 WL 2888984, at *2 (D. Utah
May 17, 2016)

37 Salisbury v. Hartford Life and Acc. C&83 F.3d 1245, 1247 (10th Cir. 2009)
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statute of limitations under state la#?.In Utah,“when dealing with a seffunded ERISA
benefit plan, the most analogous statute of limitations is six[yidf$However, when the
parties have contractually agreedh limitations period, “[c]hoosing which state statute to
borrow is unnecessary[4 Rather thelimitations period found in the ERISA plan is
enforceableand applied to the claim, so long as it is reasorfable.

Here, the Plan provides:

You may not bring a lawsuit to recover benefits under a benefit plan until you

have exhausted the plan’s administrative process described in this SPD. If your

appeal is denied, you have the right to file a lawsuit under ERISA, if it is within
theearliestof:

e Six months following the date your appeal is depjed

e Three years following the date the services you are appealing are peffprme
or

e The end of any other applicable statutory limitation pgrjéd

The allegations in Bill's Complaint demonstrate that he did not file the Complaint within
six months of thdéinal denial letters relating to W.G.’s treatment at Second Nature and
Waypoint#® Yet Bill doesnotchallenge the reasonableness of the Plsirignonthlimitations
period.Ratherto avoid the parél dismissal of hi€ERISA claim, Bill argues thatJtah’s sixyear
statute of limitations applies theclaim because Defendanf@iled toprovide specifimotice of
the Plan’s limitatios periodfor seeking judicial reviewn their final denial letters-in violation

of ERISA’s claim procedure regulations—thus rendetirggPlan’s limitatios period

381d.

39 Michael C.D, 2016 WL 2888984at *2 (citingUtah Code Ann. § 78R2-309(2).
40 Salisbury 583 F.3d at 1247

41d. at 124748.

42 Motion to Dismiss at Ex. A at 15#lpcketno. 51, Ex. B at 161docket no. 2, Ex. C at 162docket no. 53, filed
Feb. 2, 2017 (emphasis in originals).

43 Complaint 1 4964.
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unenforceablé? A review ofthe denial letterS shows that they do not disclode Plan’s
limitations periodfor seeking judicial review. Therefore, the resolution of Defendants’ Motion to
Dismiss turns on whether ERISA’s claim procedure regulations required tlad lé¢ers to

disclose the Plan’s limitations period for seeking judicial review.

ERISA'’s claim procedure regulations require denial letters
to disclose a plaris limitations period for seeking judicial review

“Congress enactedRISAto ‘protect ... the interests of participants in employee benefit
plans and their beneficiaries’ by setting out substantive regulatory regmit®for employee
benefit plans and to ‘provid[e] for appropriate remedies, sanctions, andasaabs to the
Federal courts:*® Therefore, ERISA provides that:

[E]very employee benefit plan shall

(1) provide adequate notice in writing to any participant or beneficianseh

claim for benefits under the plan has been dersetiing forth the specific

reasons for such denial, written in a manner calculated to be understood by the

participant, and

(2) dford a reasonable opportunity to any participant whose claim for benefi

have been denied for a full and fair review by the appropriate named fiduciary of
the decision denying the claifh

44 Opposition at 1€20. Bill also argues that Defendants agreed to consolidate his threatsgsaranceclaims

under the Plan, thus delaying the start of the limitations paftedthe Second Nature and Waypad@nials Id. at
5-10. No facts desibing this alleged agreement are included in Bill's Complaint. RaBikraises these facts in
his Oppositionld. at2-3; see alsdeclaration of William G.docket no. 18filed Mar. 24, 2017. Defendants argue
that these new factual allegations should not be considered because a ondianids is limited to the facts alleged
in the complaint. Reply at 2, 6. Because Defendant’s Motion to Dismissied on other grounds, these
argumets are not addressed.

45 Declaration of Ngoc Han Nguyen at Ex. 1, Exd@cket no. 241, filed Apr. 21, 2017.

46 Aetna Health Inc. v. Davileb42 U.S. 200, 208, 124 S.Ct. 2488, 159 L.Ed.2d 312 (2g0}ing29
U.S.C.§ 1001(b).

4729 U.S.C. §1133
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“The purpose of the[se] requirements ... isd@ndble the claimanb prepare adequately for any
further administrative review, as well agpeal to the federal coufts'®

ERISAalso grantshe Department of Labor authority to promulgate regulations to
govern theERISA claims procedure proce$sTwo regulatory provisionare relevant to the
parties’ arguments on Defendanitédtion to Dismiss—29 C.F.R. 88 2560.50B(g)(1)
and2560.5031(j)(4)(i). These regulations require plan administrators to promidemation
about review procedurés adverséenefitdetermination letters? Subsection (g)(1)(ivapplies
to “any adverse benefit determirati andspecificallyrequires’[a] description of the plan’s
review procedures and the time limits applicable to such procethwkslinga statementf the
claimant’s right to bring a civil action. following an adverse benefit determination on
review[]” °! Subsection (j)(4)(ippplies only to “benefit determination[s] on reviewj|,E., final
adverse benefit determinations, aaduires fa] statement describing any voluntary appeal
procedures offered by the plan and the claimant’s right to obtain the information atiout s
procedures ..and a statement of the claimant’s right to bring [a cadljor].]” >2

Bill argues the plain reading ofd@keregulatiors requiresall denial letters talisclose a

plaris limitations period for seeking judicial review.On the other hand, Defendaatguethat

48 \Witt v. Metro. Life Ins. Co772 F.3d 1269, 1280 (11th Cir. 2014uotingHalpin v. W.W. Grainger, Inc962
F.2d 685, 689 (7th Cir. 1992)kee alsdRichardson v. Cent. States, Se. and Sw. Areas Pension64hd
F.2d660,665 (8th Cir. 1981)

4929 U.S.C. §1133

5029 C.F.R. §§ 2560.508(g)(1), (j)(4)(i)
511d. § 2560.503L(g)(1)(iv).

521d. § 2560.503L(j)(4)().

53 Opposition at 1€19.
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the plain language merely requiktisclosureof the right to bring a civil action and not the time
limit for filing a civil actionin federal courf*

The plain language ofSubsection(g)(1)(iv) requiresall denial letters to disclosea plan’'s
limitations period for seeking judicial review

Defendantsnaintainthat a proper reading &ubsection (g)(1)(iv) requires disclosure of
only the time limits applicable to internappeal procedures to be described in a déstial, and
not the limiations period fofiling a civil action after the administrative process has been
exhausted? In other words:

[T]he two phrases in section 2560.503-1(g)(1)(iv) could be read separately, such

that a plan administrator is, first, required to include in its denial letter a

“description of the plan’s review procedures and the time limits applicableho suc

procedures,” and second, required to include “a state of the claimant’s right to
bring a civil action,” though not necessarily tirae period for filing the actior®

However, reading the regulationthis way—as havingtwo unrelatedequirements-
necessitates readinige word “including” out of Subsection (g)(1)(i@ndreplacingit with the
word“and.”’ Such a reading is improper becausevibed “including” cannotbe easily
removed or changesinceit “modifies the worddescription’ which is followed by a
prepositional phrase explaining what must be described—the plan’s review precaudire
applicabletime limits for those procedure&®Therefore, ti follows that “[i]f the description of
the review procedures must ‘includ[e]’ a statement concerning civil acti@rscivil actions are

logically one of the review procedures envisioned byDtbpartmenbf Labof‘s regulation].’®®

>4 Reply at 1014.

55 d.

56 SantanaDiaz v. Metro. Life Ins. Cp816 F.3d 172, 179 (1st Cir. 2016)
571d. at 180.

58 Mirza v. Ins. Adm’r of America, Inc800 F.3d 129, 134 (3rd Cir. 2015)
€d.
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Accordingly, the only proper reading of Subsection (g)(1)(iv)’'s plain langrexgeres a plan
administrator to disclose the plan’s applicable civil action time limitsy denial letter

This reading is further supported thetdiffering language choices of
Subsectior{(g)(1)(iv) and Subsection (j)(4)(i). Specifically, Subsection (j)(4)(i) usegptrase
“appeal procedures,” whaeferring to the requirement that a final denial letter discdgskan’s
voluntaryinternalappeaprocedures. Subsection (g)(1)(iv), on the other hand, uses the general
phrase “review proceduréseferringto boththeinternalappealprocedure®f a planand
judicial review. “A familiar principle of statutory constructianis that a negative infence may
be drawn from the exclusion of language from one statutory provision that is includedr in othe
provisions of the same statut®.n other words, when particular language is included in one
provision but omitted or changed in another, it is generally presumed that the alrtdte
intentionally®? If the Department of Labdntended that Subsection (g)(1)(r&quire denial
letters to disclose only time limits related to interaabealrocedures, it would have used the
more narronphrase—"appeal procedures”—found in Subsection (j)(4)(i) rather than the broader
phrase—review procedures™~when draftingSubsection (g)(1)(iv).

The theeCircuit Courtsof Appeals that have addressed this specific +sghe First,
Third, and Sixth Circuits-rave interprete@ubsection (g)(1)(ivin this way®? Defendants
nevertheless cite to cases from two other circuit courts of apptradNinth and Eleventh

Circuits—to support their interpretatidii.However the cases Defendants rely on are

80 Hamdan v. Rumsfel®48 U.S. 557, 578, 126 S.Ct. 2749, 165 L.Ed.2d 723 (2006)
611d.

62 SantanaDiaz, 816 F.3d at 18MMirza, 800 F.3d at 13%Moyer v. Metro. Life Ins. Cp762 F.3d 503, 505 (6th
Cir. 2014)

63 Reply at 2-14 (citingWilson v. Standard Ins. G613 Fed. App’x 841 (11th Cir. 2018charff v. Raytheon Co.
Short Term Disability Plan581 F.3d 899 (9th Cir. 2009)

10
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inapplicable and unpersuasive Milson v. Standard Ins. Gdhe Eleventh Circug analysisdid
notrely on an interpretation of Subsectig)(1)(iv).®* Rather the courtdetermined
Subsectior{g)(1)(iv) wasambiguous andimply asumed the regulation requirddnial letters to
“notify the claimant of her time for filling a lawsuit under ERISAPJIt then decidedhe case
on equitable tolling ground®.Becausghe Eleventh Circuitioes notely on an interpreition of
Subsection (g)(1)(iv) and because a discussion of equitable tolling is unngtessar
resolution of Defendant’s Motion to Dismi&SWilsonis inapplicableand unpersuasive.

Likewise, the NintrCircuit's opinion inScharff v. Raytheon Co. Short Term Disability
Planis inapplicableand unpersuasiveecausdts analysis doesot reference or rely on
Subsectior{g)(1)(iv).?8 In Scharff dter the plaintiff conceded that th@an administrator had
met its obligations under ERISA, the Ninth Circaierely declined to adopt a similar California
state regulation that would require plan administrators to disclose aiwj fieadlines in denial
letters:

Plaintiff concedes that the Plan met all applicdRISA disclosure requirements

and that [Defendant] was not obligated under ERISA to inform her of the

deadline. She argues, however, that we should impose an additional “duty to

inform” on claims administrators, drawn from a California insurance reguolatio
We decline to do s&

Because thélinth Circuitdid not interpret Subsection (g)(1)(Ngcharffdoes nopersuasively

supportDefendantsargument

64 Wilson 613 Fed App’x at 844
551d.

561d. at 845.

57 See infraat 17-18.

68 Scharff 581 F.3d 899

91d. at 907.
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In further support of their interpretation of Subsection (g)(1)P&fendants cita Utah
District Court ruling in the case dichael C.D. v. United Healthcar€ In Michael C.D, the
court declined to interpret Subsecti@)(1)(iv) to require denial letters to include the contractual
imitations period for filing an ERISA claim in feds court’! In doing so, the court considered
Subsectior(j)(4)(i), which applies to onlfinal denial letters, irtonjunctionwith
Subsectior{g)(1)(iv).”? Subsectiorfj)(4)(i) requires final denial letters thisclose information
abouta plan’svoluntaryinternalappeal procedures, but does expresslyrequire plan
administrators to disclose the time limits for bringing a civil iRelying onMichael C.D,
Defendants arguihat it is counterintuitive foplan administrators to be required to disclose
limitations in previous denial letters, but mofinal denial letters—"especially where ERISA’s
exhaustion of administrative remedies doctrine only allows a plan parti¢gpane after
completing any requisite appeals[|This argument is not persuasive in light of subsection
(9)(1)(iv)’'s plain language.

Defendantsargument incorrectlgssumeshat Subsectiofj)(4)(i) is the only provision
that applies to final denial lettefBhis reading of Subsection (j)(4)(iyvhichrenderghe plain
language oBubsection (g)(1)(iv) meaningless,unacceptabléA statute should be construed
so that effect is given to all its provisions, so that no part will be inoperativperflsious, void

or insignificant[.]""®

O Reply at 1112 (citingMichael C.D, 2016 WL 288898y
712016 WL 2888984at *4-5.

21d.

7329 C.F.R. § 2560.503()(4)(i).

74 Reply at 13docket no. 24

752A N. Singer, Statutes and Statutory Construction 84¢0. 181486 (rev. 6th ed. 20003ee alsdHibbs v.
Winn 542 U.S. 88, 101, 124 S.Ct. 2276, 159 L.Ed.2d. 172 (2004)
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Here,Subsections (g)(1}) and (j)(4)(i)can be reconciledecause&ubsection (g)(1)(iv)
applies toany adverse benefit determination—includifvgal denial letters. Thereforafinal
denial lettemustmeet the requirements bbth Subsection (g)(1)(iv) and Subsection (j{(¥)
therebygiving full effect to both regulation®eadinghe regulationsogether revealthat
Subsection (j)(4)(i) expands the requirements of Subsection (g)(fx(ifmhal denial lettes—it
does not eliminate thenThe only language duplicated in the two regulatisribe requirement
that final denial letters include a statement of the claimant’s right to file a civil défidns
duplicationmerelyunderscores the importance of providing plan participants a fair opportunity
for judicial reviewin accordance with ERISA’s purpo$e.

A plain reading of both provisions requires that final denial letters provide apdescr
of voluntary internal appeal proceduresaddition tothe description of review procedures
required by Subsection (g)(1)(ivihere is no language in Subsection (j)(43(pgesnhg thatit
eliminates the requirements of Subsection (g)(1)(i@thBr,its languageadds to the disclosure
requirement®f Subsection (g)(1)(iv) to include voluntanternal appeals procedurést have
not yet occurred® Reading Subsection (j)(4)(i) ®iminate the disclosure requirements of
Subsection (g)(1)(iv) wouldender meaninglesSubsection (g)(1)(iv)'sanguageequiringthe
disclosue of a plan’s review procedurascludingthe applicable the limitsfor filing a civil
action, in any adverse determination letfeBubsectior(j)(4)(i) maynotbe read to conflicivith

Subsection (g)(1)(ivdr render it meaningle$8 Therefore reading Subsection (j)(4)(i) in

7629 C.F.R. § 2560.503(g)(L1)(iv), ())(4)(i).
7 See suprat 7;see also infrat 15-16.
7829 C.F.R. § 2560.503()(4)(i).

®See sum at 9

80 Hibbs 542 U.S. at 101
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concert with Subsection (g)(1)(iwpquiresplan administratordisclose a plan’s voluntary

internal appeal proceduraadthe plan’s civil actiodimitations period in final denial letters.

This reading also makes practical sense bedaeseoluntary internal appeal procedures and the
civil action limitations periods are the only remaining options for a claimant seekihgltenge

a denial of coverage following the issuance of a final denial letter.

Defendants’ argument regarding the plain language of Subség}{ayiv) also relieson
the Tenth Circuit'sinpublished decision ioung v. United Parcel Servs., I¥idn Young the
court interpreted aontractuabrovision inthe UPSSummary Plan Descriptidtt.The provision
is nearlyidentical toSubsectior{g)(1)(iv), except the UPS ptarequired disclosure of time limits
applicable to “appeal procedufds®® Subsection (g)(1)(iv) uses the phrase “review
procedures® The plan participant ilYoungargued that the language of the contractual
provision required disclosure of civil actiame limits, but the Tenth Circudtisagreed® The
court interpreted “appeals procedures” to refer only to the inteppedal procedures required
under ERISA, which is not to be confused “with the filing of a legal action afteptbeess has
been fully exhausted®

Defendants argue that because the language is similar, the Tenth Circuifina tiet

Subsection (g)(1)(iv) does not require disclosure of civil action time lfhitsa recentlecision

81 Reply at 1112 (citingYoung 416 Fed. App’x 734 (10th Cir. 2001)
82Young 416 Fed. App’x at 737

831d. at 739.

8429 C.F.R. § 2560.503(g)(1)(iv).

85Young 416 Fed. App’x at 740

8d.

87 Reply at 1112.
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fromthe District of UtahDistrict JudgeTena Campbell rejectddis application ofYoung
stating:
A civil suit is commonly referred to as “judicial review” of a plan administtator
decision not, commonly, an appeal. Though the language of the UPS plan differs
only subtly from the language of Subsection (g)(1)(iv), the distinction casts doubt

on whether the Tent@ircuit’'s reasoning irY oungwould apply equally to an
interpretation of Subsection (g)(1)(i%.

Judge Campbell'analysis is persuasivEéhe Tenth Circuit’s holding itYoung thatthe speiic
phrase “appeals procedures” in the UPS Plan only refers to the irgppealiprocedures, does
not rule out that the Department of Labor intenttedmore general phras€review
procedures’—to include botheinternalappeals procedures and judigieview?® Indeed, the
term “review” is used interchangeabiythe Department of Labor's ERIS&gulations to
reference both internal appeals procedures and judésiggw, while the term “appeal” is used to
refer to only internal appeals proceduf®s.

This interpretation is supported by the Supreme Court’s discussion of ERISA’s remedia
scheman Heimeshoff v. Hartford Life & Acc. Ins. Co.

The first tier of ERISA’s remedial scheme is th&ernal reviewprocessequired

for all ERISA disabilitybenefitplans. ... Upon exhaustion of the interraliew

process, the participant is entitl® proceed immediately jadicial review the
second tier of ERISA’s remedial schefite.

The Supreme Court’s referenteERISA’s “two-tiered remedial scheme” encompadseththe
internalappeals proceduresd judicial review, indicatinthat judicial reiew is an equalalbeit

secondarypartner taheinternalappeals procedur@s ERISA’s review proces$? The use of

88 Order on Motion to Dismiss at 1BCF no. 26n John H. v. United Healthcarease no. 1:1:6v-00110TC,
entered Apr. 26, 2017 (internal citations omitted).

89 See suprat 10.

% See, e.929 C.F.R. §8 2560.568(h)(4)(i)-(i), (1)(2)(i)(ii).
91134 S.Ct. 604, 613, 187 L.Ed.2d 529 (20(Shphasis added).
%21d.
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“review’ to describe both internalppeals proceduresd judicialreviewalso cuts against
Defendantsargument that “appeals procedures” and “review procedures” should be interpreted
as having the same meaning,, onlya plan’s internal appeals procedures

Becausedhe opportunity fojudicial review isinseparablyoound up in ERISA’s remedial
scheme?® it cannot be ignored when interpreting the Department of [sbagulations. Thee
regulationsare designed to advanE®ISA’s remedialscheme and purpose of enabling
claimants tadequately prepare forafurther administrative appeals and judicial review
Indeed,and as will be discussétipolicy considerations ifurtheringthis purpose suppottie
conclusion that a plain reading of Subsection (g)(1)(iv) reqdisesosure of civil action time
limits.

Therefore, theTenth Circuit’s unpublished decisionYroungdoes not control the
interpretation of Subsection (g)(1)(ikgcause there i®0 indication that the coueither
reviewed the expresanguage of Subsection (g)(1)(iv), or considered the pobeygernghat
often pervade a regulation interpretation c&skhe Tenth Circuit was merely interpreting a
contract between two parties and did batanceheimportant policy considerations surrounding
ERISA's purpose oits regulationsAccordingly, Youngdoes not persuasively support
Defendantsinterpretatiorof Subsection (g)(1)(iv).

Policy considerations gpport a reading of Subsection(g)(1)(iv) that requires dsclosure ofa
plan limitations periods in denial letters

“[Blecause ERISA is remedial lesyation [it] should be liberally construed to effectuate

Congress’s intent to protect plan participarifs®s mentionedto protect plan participants

B Witt, 772 F.3d at 1280

9 See infraat 1618.

9 Chevron U.S.A., Inc. v. NaRes. Defense Council, Inc467 U.S. 837104 S.Ct. 2778, 81 L.Ed.2d 694984)
9% Brown v. JB. Hunt Transp. Serysinc., 586 F.3d 1079, 1086 (8th Cir. 2009)
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ERISA affords thenta reasonable opportunity for a full and fair reviedy]” °” including
judicial reviewin federal courf® A readingof Subsectior{g)(1)(iv) thatrequires a denial letter’s
disclosure othe plan’s civil action limitations periodsipports this goal. Any other
interpretatiorwould allow plan administrators to “easily hide the ball and olastagcess to the
courts.”®® Indeed, the sixnonth time limitprovisionsapplicable in this case al@cated on pages
151, 161, and 16@f the SPDS In contrast, UBH’s denial letters are only six pages [Ohés
the Third Circuit rhetorically aske@®Which is a claimant more likely to reada [186] page
description of the entire plan or a [six]-page letter that just denied thousands i itholla
requested benefits®2 A relatively simple requirement to disclae plars civil action
limitations periodn adenial letter prevents plan administrators from “hid[ing] the ball” and
potentiallydenyingplan participants access to judicial reviti.

Additionally, by not including a statute of limitations for ERISA actions, Cagre
essentially gave plan administreddhe authority to create their own limitations peritmts
judicial review. Because this flexibility woultlvantagelan administrators by giving them the
ability to substantiallyshortena plaris civil actionlimitations periodt®*it is understandabléat

the Department dfabor would want to make sure claimaatsaware of theime limits.2% The

9729 U.S.C. § 1133
98 SantanaDiaz, 816 F.3d at 1789 (citing Witt, 772 F.3d at 1280
99 Mirza, 800 F.3d at 135

100 Motion to Dismiss at Ex. A at 15#ipcket no. 51, Ex. B at 161docket no. 8, Ex. C at 162docket no. 53,
filed Feb. 2, 2017 (emphasis in originals)

101 Declaration of Ngoc Han Nguyen at Ex. 1, Exd@cket no. 241, filed Apr. 21, 2017
102 Mirza, 800 F.3d at 135

103 Id

104 CompareMotion to Dismiss at Ex. A at 15tipcket no. 51, Ex. B at 161docket no. 8, Ex. C at 162docket
no. 53, filed Feb. 2, 201Wwith UtahCodeAnn. 8 78B2-309(2)

105 Mirza, 800 F.3d at 1336.
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importance of protecting plan participants under ERISA and providing them a faitwppor
for both internabppeals procedurasd judicial review far outwghs the relatively small burden
the disclosure requirement places on plan administrators.

Defendant’s failure to disclose thePlan’s limitations period in the denial letters is
prejudicial and rendersthe limitations period unenforceableagainstBill

Having determined that the plain languag&obsection (g)(1)(iv) requires plan
administrators to disclose limitations period information in foexhial letters, there are two
potential consequences for a violation of the regulation. The first optionimsigytake an
equitable tolling analysis, dse Eleventh Circuit did ikvilson°to determine if Bill was on
notice of his right to file a civil action and was prevented from timely filing dugtta@dinary
circumstances. The second option isatkethe approach of the First, Third, and Sixth
Circuits 1°” by presuming prejudice amendeing the Plars limitations periodunenforceable
againstill .

Defendants argue that the equitable tolling analysis should control and that no
extraordinary circumstaes prevented Bill from filing his Complaint within the Plan’s time
limitation. However, his argument isinpersuasivéecause glan administratomayalways
argue that a claimamtason noticeof the limitations periothecause the contractual deadise
in the plan documents, and copies of the placuments are given or made availablaltglan
participantst®® Such an approach woutdakeSubsectiorfg)(1)(iv)’s disclosure requirements
irrelevant. Indeed{[t] o accept that plan administrators maydodge this simple regulatory

obligation so long as claimants have received the plan documents at some pointéuring t

106\ilson 613 Fed. App'x at 8445,
07 santanaDiaz, 816 F.3d at 18MMirza, 800 F.3d at 134Mloyer, 762 F.3d at 505
108 Mirza, 800 F.3d at 137
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tenure as employees, would effectively makgSubsection]g)(1)(iv) a ‘dead letter.*%°
Further,requiring extraordinary circumstarges inconsistent with ERISA’s purpose of affording
claimants “areasonableopportunity ... for a full and fair review[,}*° including in federal
court!! Therefore, the equitable tolling approaciti not be applied to Bill. Rathethe
approach of th&irst, Third, and SixtrCircuits''?is appropriateo resolve the issue.
Therefore because Defendants failed to comply with Subsection (g)(1)(iv) by not
including the Plan’s civil actiohmitations period in their denial letters to Bill, prejudice is
presumed ahthe Plan’s limitations perio$ unenforceablagainst Bill Accordingly, the
applicable statsix-yearstatute of limitations" applies tathe portion ofBill's ERISA claimfor
W.G.’streatment aBecond Nature and Waypoitit. It is undisputed that the final denial on
internal appeabccurred on January 13, 201&r, W.G.’s treatment abecond Natureandon
July 17, 2015for W.G’s treatment ahe Waypoint'® Thus, on September 30, 20B3l] timely

filed his Complaint within th@pplicable statsix-year statute of limitations.

109 SantanaDiaz, 816 F.3d at 184

11029 U.S.C. § 113%mphasis added)

11 santanaDiaz, 816 F3d at 17879 (citing Witt, 772 F.3d at 1280
1121d, at 180;Mirza, 800 F.3d at 134Vloyer, 762 F.3cat 505

113 yUtah Code Ann. § 78R2-309(2)

114 SeeMichael C.D, 2016 WL 2888984at *2.

115 Complaint1149, 63 see alsdviotion to Dismiss at 34.
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ORDER

IT IS HEREBY ORDERED that Defendants’ Motitm Dismiss®is DENIED.

Signed June 2, 2017.

BY THE COURT

Dy

District Judge David Nuffer

118 Docket no. 5filed Feb. 22017
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