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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF UTAH, NORTHERN DIVISION

ICON HEALTH & FITNES S, INC., a
Delaware caporation,

Plaintiff,

MEMORANDUM DECISION
V.

Case No. 116-cv-00168DBP
CONSUMER AFFAIRS.COM, a Nevada

corporation, CONSUMERS UNIFIED, Magistrate Judge Dustin B. Pead
LLC, a Nevada limited liability company;
and DAVID ZACHARY CARMAN, and
individual,

Defendans.

BACKGROUND

Plaintiff's ComplaintallegesConsumerAffairs.com ConsumerAffairs”), Consumers
Unified, LLC, and David Zachary Carmafcollectively “Defendants”yiolatedthe
Racketeering Influenced Corrupt Organizations ARICO”), violated Utah statutesinterfered
with prospective economic relations, and defamedhiif. (ECF No. 2, Ex. 1.) Defendants,
through ConsumerAffairs, maintain an internet database of product reviews, whickesncl
reviews ofproducts Plaintiff produce®laintiff alleges Defendantsiternet sitamproperly
favors paying member companies while unfairly disparaging nonmember cesp@gae id).
The matter ipresently before theourt on Defendants’ Motion toigmiss. ECF No. 10.)
Defendants argue they are entitled to statutory immunity under the Comnansdaecency
Act and thaPlaintiff fails to properly allege any viable claim. For the reasons setlielthwv the

court will grant Defendants motipm part.

! Defendants clain®laintiff misidentifiesDavid Zachariah Carman. (ECF No. 10 at 1.)
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STANDARD OF REVIEW

To survive, aomplaint must contain “enough facts to state a claim to relief that is plausible

on itsface.”Bell Atl. Corp. v. Twomb|\550 U.S. 544, 570 (2007). The court accéguttual
allegations “as true and construe[s] those allegations, and any reasofeableces that might
be drawn from them” in a plaintiff’s favoiGaines v. Stenseng92 F.3d 1222, 1224 (10th Cir.
2002). ‘A claim has facial plausibility when the plaintiff pleads factual content that atlosvs
court to draw the reasonable inference that the defendant is liable for theduidcalteged.”
Ashcroft v. Igbalb56 U.S. 662, 678 (2009). Nonetheless, conclusory allegations without
supportingfactual allegations are insufficient to state a claim for reie€ id(“Nor does a
complaint suffice if it tendersiaked assertion[s] devoid ofurther factual enhancemei.
FACTS

Plaintiff alleges the following fact€onsumerAffairs hosts a website containing product
reviews and complaints for a wide variety of consumer products, including certesisexe
equipment Plaintiff manufactures. (ECF No. 2, Eat B-4.) Defendant Carmais the sole
manager of Consumers Unified, LLC, and the President, sole Directorteé®gcamd Treasurer
of ConsumerAffairs.Ifl. at 3.) Together, Defendantsintaina database of productviews on
the ConsumerAffairs website. Defendants, throughdhtabasdavor product manufacturers
who agree tgay a one-time setup fee and an ongoing monthliof@nsumerAffairor
Consumers Unified, LLG.(Id. at 4-7, 11)

ConsumerAffairpublishes an “Overall Satisfaction Ratirfgt each product reviewed on its
website. [d. at 4.) The Overall Satisfaction Rating is expressed as a star rating out of five

possible stars. ConsumerAffairs calculates the rdtasgd on an unspecified subset of user

2 Plaintiff allegest received groposed contra¢hatidentified the contracting party as
Consumers Unified, but also referred to that entit¢assumerAffairs(See idat 11.)
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reviews hosted o@onsumerAffairswelbsite.(Id. at 4.) @nsumerAffairschoosesvhich
consumer reviewt include ingiven company'©verall SatisfactionRatingbased solely on
whether that company pays a monthly fee to ConsumerAffidrsat(5.)ConsumerAffairalters
a company’s Overall Satisfaction Ratingibtentionally omiting or removindegitimate
positive consumer-submitted reviews from pages discussingaying companiegld. at 6.)

ConsumerAffairs contacted Plaintiff early 2016offering to “help’ Plaintiff with their
business.Ifl.) At that time,ConsumerAffairs rated two of Plaintiff's products at approximately
one star out of five.ld. at 7.) ConsumerAffairgitially refused to sharpricing information
unlessPlaintiff sigreda nondisclosue agreementConsumerAffairgelented when Plaintiff
pointed out that pricing should nodnstitutea trade secrefld. at 6-7.) ConsimetAffairs sent
Plaintiff a Member Accreditation Agreement (“AgreementQonsumerAffairoffered towaive
acustomary$9,000 setup fee and charge Plaintiff an ongoing $3,000 monthily fetirn for
certain benefiteind services(ld. at 7.)

The Agreemenprovides that ConsumerAffairs will remove all negative feedback Plaintiff
disputes ifthe underlying facts anencetain, the problem is “resolved,” a consumer does not
respond within five days, or tleeistomer’'sresponse is “insufficient.1q.) If Plaintiff refused to
pay, Plaintiff could not challenge any negative feedback related to its proddct#lgo,
ConsumerAffairs allowpaying companies to request or competlividual reviewersgo change
aprior rating but a nonpaying company cannot do tHis. &t 5)

Once a company bats paying ConsumerAffairs, the company’s product pages on
ConsumerAffairswebsite changdld. at4-5.)Prior to paying, ConsumerAffairs superimposes

on agiven company’s paga prompt stating “Not Impressed With [non-paying brand]? Find a

*The Complaint is unclear. It statématcompanies who contract with ConsumerAdcan
have reviewers update a star rating, [and] have a star rating removedd..at.’5()
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company you can trust” or other language recommending competitbrat $.) Also,
ConsumerAffairs subtly switches the order of wording on a company’s page from the non-
paying versiorthat state§Top [number] Complaints and Reviews” to the paying version, “Top
[number] Reviews and Complaintsiti(at 4.)

ANALYSIS

Communications DecencyAct immunity

a. Parties’ Arguments

Defendarg arguethe court should dismigsee Complaintbecause th€ommunications
Decency Act (“CDA”)provides immunity to Defendants for all conduct alleged in the
Complaint. Plaintiff contends that Defendants are not entitled to CDA immunigybec
ConsumerAffairs is @ontent provider as defined by the CDA, not simply a publisher of third-
party submissions. Plaintiff also contends that CDA immunity does not extend todRiG1S.

b. The CDA applies to ConsumerAffairs’ publication of third-party reviews

The CDA provides immunity to ConsumerAffairs for some, but not all, conduct alleged in
the ComplaintThe CDAprovides, in pertinent partNo provider or user of an interacév
computer service shall be treated as the publisher or speaker of any irdorpratiided by
another information content provided7 U.S.C 8§ 230(c)(1). Further, “[ig cause of action may
be brought and no liability may be imposed under any Statealrlbow that is inconsistent with
this sectiori’ 1d. § 230(e)(3). Thus, the CDA provides immunity for civil causes of action based
on information originating with a third partgen Ezra, Weinstein, & Co., Inc. v. Am. Online
Inc., 206 F.3d 980, 984-85 (10th Cir. 2009t “the CDA provides immunity only from
liability, not suit” Gen. Steel Domestic Sales, L.L.C. v. Chund49 F.3d 1178, 1181 (10th Cir.
2016).Defendants must satisfy three requirementske advantage @DA immunity:

Defendants (Lwereproviders or users of “an interactive computer service,” (2) Defendants
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undertook theactions allegeth the Complaint as a publisher or speaker and, (3) another
“information content provider” provided the information at issseeF.T.C. v.Accusearch Ing.
570 F.3d 1187, 1196 (10th Cir. 2009).

1. Interactive computer service

“The term'interactive computer serviceneans any information service, system, or access
software provider that provides or enables computer access by multiple usemsputer
server, including specifically a service or system that provides accéssltdadrnet and such
systems operated or services offered by libraries or educational ingstiid7 U.S.C.A. 8
230(f)(2). Generally, a wbsite constituan interative computer servic&ee Universal
Commc'n Sys., Inc. v. Lycos, In¢78 F.3d 413, 419 (1st Cir. 200€ited with approval in
AccusearchPlaintiff alleges that Defendants operate the ConsumerAffaissite (E.g, ECF
No. 2, Ex. 1 at 4.Plaintiff offers no authority to suggest ConsumerAffairs isarointeractive
computer servic& Thus, the court finds Defendants are providers or users of an interactive
computer service the extent they operate the ConsumerAffairs website

2. Speaker or publisher

The Tenth Circuit held that CDA immunity protects an interactive computer sentioe in
“exercise of its editorial and sekgulatory functions.Ben Ezra, Weinstein, & Co., Inc. v. Am.
Online Inc, 206 F.3d 980, 986 (10th Cir. 2000) (finding that an interactive computer service
engaged in editorial functions when it deleted allegedly inaccurate informagrarafwebsite).
The editorial role also includes “deciding whether to publish, withdraw, postponeror alte
content Zeran v. Am. Online, Inc129 F.3d 327, 330 (4th Cir. 199¢jted with approval in Ben

Ezra, Accusearch, and Gen. StéldieZerancourt noted that an “important purpose of § 230

* Plaintiff’s brief could be read to argue that only internet service provideenttied to CDA
immunity, but Plaintiff does naiffer any authority to supposich gposition.

Page5 of 23



was to encourage service providers to self-regulate the dissemination ofvefimaseial over
their services.ld. at 331. Accordingly, the court does not question the motives of the esiger.
Fair Hous. Council of San Fernando Valley v. Roommates.Com,%21F.3d 1157, 1170-71
(9th Cir. 2008)“any activity that can be boiledown to deciding whether to exclude material
that third parties seek to post online is perforce immune under section R8f¥ndants argue
Plaintiff's allegations describe only actioafa publisherThe courtpartially agreeswith
Defendants. fie Compaint refers to a number of activiti®efendand undertake as a publisher
of third-party information. For exampléhe Complaint allege€ConsumerAffairs hosts web-
based product or brand reviews.” (ECF No. 2, Eat 4) In doing so, ConsumerAffaitgas
deliberately not posted, or even removed, positive reviddisat(6.) ConsumerAffairs also posts
certain reviews “out of chronological orderldd(at 9.) These activities fall within the traditional
publisher’srole. Plaintiff suggests these actions are taken with malicious integt.iq. at 6.)
Yet the provision of the CDA on which Defendants rely contains no good-faith requireseent.
47 U.S.C. § 230(c)(1). This omission appears intentional because the following subsection
contains a goodhaith requirementSee d. § 230(c)(2) (prohibiting liability for &ny action
voluntarily taken in good faith”). Additionally, otheourts have rejected similar attemfadind
a badfaith exception to CDA immunitysee Levitt v. Yelp! IndNo. 10-1321, 2011 WL
5079526, at *7-8 (N.D. Cal. Oct. 26, 2014#,d, 765 F.3d 1123 (9th Cir. 2014). The court finds
the Levitt court’s reasoning persuasive:

[T]raditional editorial functions often include subjective judgments informed by

political and financial considerationBetermining what motives are permissible

and what are not could prove problematic. Indeed, from a policy perspective,

permitting litigation and scrutinjof] motive could result in the “death by ten

thousand duck-bites” against which the Ninth Circuit cautioned in interpreting 8

230(c)(1).

Id. (citations omitted).
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On the other handlaintiff also alleges thd?efendants engagde conduct beyond editorial
and seHlregulatory functions related to speech and publication of grartd information
Plaintiff alleges thaDefendant®egan soliciting Plaintiff via email about purchasing advertising
from ConsumerAffairs.I¢l. at 6.) A least me ourt determined similar conduct fell outside CDA
immunity. The District of Massachusetisldthatan online “consumer advocacy forum” called
RipoffReport.com did not qualifior CDA immunityfor advertisng mediation service® the
subjects of cosumer corplaints. See Small Justice LLC v. Xcentric Ventures LQCF. Supp.
3d 190, 200 (D. Mass. 201®mendedNo. 13€CV-11701, 2015 WL 5737135 (D. Mass. Sept.
30, 2015).The court agreedVhile a website provider enjoys CDA immunity for certain
information posted on its website, it may engage in other related conduct for whichAhe
offers no immunity. Thus, while much Defendantsconducted alleged in the complaint
constitutes thirgparty speech or publication, other conduct does not. Consistent with the CDA,
Defendants will not be treated psblisher or speakef any thirdparty nformation on the
website. Nonetheless, the court will examine whether Defendants must defendtamygidhe
Complaint related to conduct not immunized by the CDA.

3. Information originating with another information content provider

Plaintiff alleges facts that shoefendant develop at least some of the offensive coraéent
issue in the Complaint. Aimteractive service providéis ‘responsible’ for the development of
offensive content only if it in some way specifically encourages developmeiiabiis
offensive about the contentXccusearchat 1187. The Ninth Circuit, sitting en banc, discussed
the thin line letween content development adrcise of editorial and sakgulatory functions:

A website operator who edits usgeated contert-such as by correcting
spelling, removing obscenity or trimming for lengthetains his immunity for
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any illegality in the usecreated content, provided that the edits are unrelated to
the illegality. However, a website operator who edits in a manner that cordribute
to the alleged illegality-such as by removing the word “not” from a user's
message reading “[Namdijd not steal the artwork” in order to transform an
innocent message into a libelous oris-girectly involved in the alleged illegality
and thus not immune.

Fair Hous. Council of San Fernando Valley v. Roommates.Com,%21F.3d 1157, 1169 (9th
Cir. 2008) This element overlaps to a great degree with the question of whether ConsainserAff
exercised its editorial and seHgulatory function, but the focus is on whether ConsumerAffairs
created any of the purportediarmful content.

The court easjl concludes that ConsumerAffairs developed or created the content that
originates with ConsumerAffairs rather than any user. For examigliefiff alleges that
ConsumerAffairsuperimposes on product pagésot Impressed With [noipaying brand]?

Find a company you can trust.” (ECF No. 2, Ex. 1 aBijilarly, the Complaint alleges
ConsumerAflairs modifiesreview pagesnd search engine resuiis paying memberby

changing the order of certain words depending on whether a company has paid CoffausierA
(Id. at 4.) ConsumerAffairs allegedly undertook this action independent of any user.revie
Thus, Defendants are not entitled to CDA immunity for this conduct.

On the other hand, the court concludes ConsumerAffairs does not create or texelop
Overall Satisfaction Ratingxpressed as rating out of five possible st@seECF No. 2, Ex. 1
at 4.)Plaintiff attempts to transform this rating into a product of ConsumerAffairatioreby
alleging that ConsumerAffairs purposely removes positive reviews to punish nanpay
companies by lowering the@verall SatisfactionRating. This allegethanipulatiorrelates to
editorial and selfegulatory functiondecause it involve§onsumerAffairsdecision to remove

a review (See supré#art 1.b.2.)Accordingly, the court concludes ConsumerAffairs does not
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create or develop the star ratidgiditionally, the court concludes that théting constitutes a
protected opinion, regardless of who created or develibp®de infraPart I11.b.3.

Based on the foregoin@efendand enjoy immunity for some, but not allegedconduct.

The court does not endeavor to delineate the full extddefe#ndants’ actions taken as a content

developeihere Instead, the court merely notes tha @omplaint alleges sufficient facts to show

that at least some of the content is developeddfgndars and some of its actions were taken

in a role other than a content publisher. Thus, Defesdanot immune under the CDA for all

activities hereThe courtwill revisit CDA immunity as it examines Plaintiff’'s remaining claims
c. CDA Immunity applies to civil RICO claim

The court rejectPlaintiff’'s argument that the CDA does not immunize RICO violation
Plaintiff first cites to a portion ahe CDA that statethe Act must notbe construed to impair
the enforcement of . . . any other Federal criminal statd#eU.S.C. § 230(e)(1Rlaintiff
appears to believe this language exerntptsivil RICO claim from application of the CDA. Yet
the explicit statutory language of thisaeptionprecludes application of the CDA to federal
criminal cases. It has no effect oivil matters.

Next, Plaintiff cites to the CDA provision that explicitly applies its immunity to claims under
“State or local law.’ld. § 230(e)(3) Plaintiff appears to make a negative inference that claims
under federal law survive. The court disagr@ée provisioncited merelyclarifiesthat the CDA
preemps$ contrarystate and local law; it does not in any way diminish applicatidghe CDA’s
opeaative language to federal civil claims. Accordingly, even with respect totiffla RICO
claims:“No provider or user of an interactive computer service shall be treated pshlisher

or speaker of any information provided by another information content provider.” 47 U.S.C. §
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230(c)(1). Thuswhile the CDA does not preclude RICO claims entirely, it does preclude civil
RICO liability predicated on a defendant publishihgd-party information.

[l. Utah statutory claims

a. Utah Unfair Practices Act claim

Plaintiff's Utah UnfairPracticesAct (“UUPA”) claim must be dismissed because Plaintiff
does not allege facts to suggest & mpetitor ofConsumerAffairsJUPA outlaws certain
unfair methods of competition, including anticompetitive discriminatory priagwgell as
advertising goods a retailer is not prepared to su@dyrard v. Gateway Fin. Servs., In207
P.3d 1227, 1229 (Utah 200M. Garrard, the Utah Supreme Court held that UUPA applies only
to claims of unfair competition brought by commial competitorsld. at 1236-31. The court
held thatthe Actdoes not apply to consumeld. at 1231. Here, Plaintiff onlglleges it is
ConsumerAffairs’ potential consumeXccordingly, the claim is barred l&yarrard.

Plaintiff attempts to salvage this claim by arguing ConsumerAffairs discrimibategen
paying and nonpaying customers. Plaintiff misunderstands UdyteAnakes an untenable
argument. As discussed, UUPA prohilstdlers from offeringliscriminatory priangin a
manner that impairs competitioBven to the extent a potential customer like Plaintiff could
bring an actionPlaintiff alleges no facts to suggest Defendagngaged in pricing that impairs
freeemarketcompetition. FurthetJUPA does not prohibitliscrimination between paying
customers and nonpaying customers. Presumably this is a relief to Plaintiff whoatekeliver
its products to customers who do not agree to pay.

b. Utah Unfair Competition Act claim

Defendants argue Plaintiff’s Utah Unfaio@petition claim should be dismissed because

Plaintiff has not shown that Defendants unlawfully deployed computer assdtistidate or

coerce PlaintiffThe Utah Unfair Competition Act allows a private right of actmm@ person
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injured by anotheengaging in “unfair competition.” Utah Code Ann. § 13-5a-103(1)(a). Unfair
competition is defined, in part, as “malicious cyber activity” which is defisedisawful use of
computing resources to intimidate or coerce othéds 88 13-5a-102(3) &102(4)(a).

Plaintiff argues it properly pled this claim because it all&@s®ndantattempted to coerce
Plaintiff to enter theVlember Accreditation Agreemeridefendants argue in reply that Plaintiff
has not properly pled extortion. The court disagrees. Planasffadequately pled a claim of
extortion under state law. The Utah Code defines extortion, in pargrasother act which
would not in itself substantially benefihe defendantbut which would harm substantially any
other person with respect to that person’s health, safety, business, calling,freneesl
condition, reputation, or personal relationships.” Utah Code Ann. § 76-6-4Dé{éndantslo
not describe any legitimate benehiey receivdor refusing to take down inaccurate reviews, or
reviews based on matters already resol®aintiff, on the other han@Jleges its business
suffers substantial harm fro@efendantsefusal.Defendand do not appear to argtleeir
conduct lies outside the ambit of this provision of the Utah Cadgordngly, the court will
deny Defendants’ motion as far is it concePhaintiff’'s Utah Unfair Competition Aatlaim.

At first blush, the court’s discussion may appear to suggest Defendants should |lzebles!
for third-party speech. The CDA precludes such liability and the court will not impose i
Nonetheless, a party may be liable for extortion by economic fear if thatgfens to influence
a third party to take a certain action. United States v. Lotspeithe Tenth Circuit affirmed a
defendant’s extortion conviction for offering to influence a county commission toaantain
license if the victim paid the defendant $2,300,000. 796 F.2d 1268, 1269, 1273 (10th Cir. 1986).
The defendant was convicted for his veiled thrédzsa license would not be issued unless the

victim hired defendant to influend¢ke commissioo grant thdicense. The Tenth Circuit
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affirmed the conviction even though tlefendannot causeor threaten to causkarmto the
victim. Here, Plaintiff alleges Consumdfairs offered to influencéndividuals posting reviews
if Plaintiff agreed to pay ConsumerAffairs an annual fee. Such influence pgdaiily constitute
extorion regardless of wheth&efendants areesponsible for the initial harmful conduct. Thus,
Defendants may be held liable for extortion without being treated as the puloisiny review.
c. Utah Consumer Sales Practices Act claim

Plaintiff must provide a more definite statement of its Utah Consumes Bedetices Act
(“UCSPA”) claim. The court may order a more definite statenier@t complaintso vague or
ambiguous thgiDefendantscannot reasonably prepare a response.” Fed. R. Civ. P. 12(e).
Although styled as a motion to dismiss, this portion of Defendants’ motion prira#talyks the
lack of detail in the ComplainThus, the court will treat the motion as one for more definite
statementln addition to the lack of detail in the complaiRtaintiff’s Opposition further
confusesnatters because it is inconsistent with the Complgmt examplePlaintiff's
Complaint alleges Defendants made improper repregamatbout Plaintiff’s products. Yet
Plaintiff's Oppositionshifts direction. Plaintiff clans in its Opposition thddefendants
misrepresented Defendantsin expertise and improperly praised Plaintiff’'s competitor’s
products. CompareECF No. 2, Ex. 1 at 1%ith ECF No. 21 at 23—24Additionally, Plaintiff’s
Opposition desnot appear to support a UCSPA claim. For example, UCSPA prohibits a supplier
from indicating it “has a sponsorship, approval, or affiliation the supplier does not hitabk.”
Code Ann.8 13411-4(2)(i). In its Opposition, Plaintiff argues Defendants “falsely re@néto
affiliate with and possess independent legitimate review expertise.” (ECF Na22) & the
extent this suggests Defendants affiliate with some independent entdiletietions in the

Complaint do not afford Defendants or the Court with notice of Hig@ntlaim. The court is
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unable to identify the allegedindependent entity. To the extent the argument suggests
Defendants falsely claim to be independent, Plaintiff does not demonstrate saich ia giable
under the UCSPA Accordingly, the courwill order Plaintiff to provide a more definite
statement of its UCSPA claim.

Before moving on, the court wishes to briefly address a defect in the briefegotiit
refrains from addressing seveaagjumentsn Defendants’ reply because Defendants did not
adequately raise those argumanttheirinitial motion. For example, Defendants initially argued
the UCSPA claim failed undétule 8. (ECF No. 10 at 16) (quotithgpal at 678). Defendants’
reply asserts the CSPA claim failsunder Rule 9(b). (ECF No. 24 at 3)e Reply also raises
the issue of whether any of Defendants are a “supplier” under UCSPA ancknthethAct
provides a cause of action only to a “consuméd.”’dt 9-10.) Defendants may not raise matters
for the first time in reply memorand&eeD.U. Civ. R. 74(b)(2)(A) (“Reply memoranda . . .
must be limited to rebuttal of matters raised in the memorandum opposing the motion.”).
Accordingly, he courtdoesnot address arguments raised for the first tinrehy.

d. Utah Truth in Advertisin g Act claim

Defendants argueot only that they are immune under the CDA, but also that the conduct
allegedin the Complaint does not constitute advertising under the Utah Truth in Advertiging Ac
(“UTIAA"). The court agrees. The UTIAAppliesonly to advertisingSeeUtah Code Ann. § 13-
11a-1;Procter & Gamble Co. v. Hauget79 F.R.D. 622, 634-35 (D. Utah 1998f,d in part,
rev'd in part by222 F.3d 1262 (10th Cir. 2000jhe UTIAA defines advertisement aarly
written, oral, or graphic statemieor representation made by a supplier in connection with the

solicitation of businessld. § 13-11a-2(1). Additionally, a supplieméans a seller, lessor,

® Likewise, the allegation of fraud is inadequately ptege infraPart IV.a.1.
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assignor, offeror, broker, or other person who regularly solicits, engage®nfpaes sales
transactions, whether or not he deals directly with the purchdgeg. 13-11a-217).

First,assuming for the moment that the conduct alleged in the Compbaistitutes
“advertisng,” Defendants are immune under the CDA. Plaintiff’s Opposition only suggests the
following conduct constitutes advertising: “the negative posted review histoigpaetof the
lack of positive reviews and the bad overall star rating.” (ECF No. 21 at @lisAussed earlier,
Defendants enjo DA immunity for publishing thirdparty reviews. Thimmunity extends to
Defendantsexercise of editorial discretipmwhich includes selecting tleviews Defendants will
publish which ultimately affects the Overall Satisfaction RatiBge suprdart 1.b.

Additionally, Plaintiffs Complaint does not target any@éfendants’ advertising here. The
Complaint alleges that Defendants only supply services outlined Meaheer Accreditation
Agreement Plaintiff does noallege that Defendants sell anything beyond these services. Yet
Plaintiff's UTIAA claim does notargetany statement or representation Defendants made in
connection with offering these services. Instead, Plaintiff merely edeslthat Defendants’
produd reviewsconcerningPlaintiff's and others’ productslso constitute advertisinglaintiff
is incorrect because Defendants do not supply these products, or even any competing product.
Accordingly,even assumin@DA immunity does notmmunizeDefendantsthey did not make
any statemerds a “supplier in connection with the solicitation of business.” Utah Code Ann. §
13-11a2(1). For thesdwo alternative reason®laintiff's UTIAA claim must be dismissed

. Common law claims

a. Intentional Interference with Prospective Economic Relations

Defendarg contendhat Plaintiff has not allegetie improggr means requireb support its
intentionalinterference claimPlaintiff contenddDefendant@mployed improper means by

selecting which consumer reviewtPlaintiff's products to post arfay makingchanges to pages
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related to Plaintiff's product®s discussed above, Defendants are entitled to CDA immunity for
much of the conduct about which Plaintiff complai®&ee infraPart 1.b.

Next, Plaintiff does nagufficiently allege anywrongful statementontained ircontent
Defendants created or developBdesumably, Plaintiff believes ConsumerAffairs interfered
with Plaintiff's economic relationsy defaming Plaintiffandengaging irwire fraud Plaintiff
does not, however, allege enough facts to support those c&msmfraPartlll.b. & IV. a.l.
Similarly, the only portion of Plaintiff €xtortionclaim that survives dismissdbesnot describe
interference wittPlaintiff's economiaelationswith prospective customerSee supr#art Il.b.

b. Defamation claim

DefendantasserPlaintiff's defamation claim should be dismissed for lack of specificity and
because the statements at issue conspiaticted opiniong?laintiff argues idequately pled
defamation i allegingConsumerAffairengayedin “conglomerate manipulation of . . . reviews,
the exlusion and refusal to include positive reviews, the nuanced tactics taken to defame
[Plaintiff's] brands from the outset, and the false star rating . . . .” (ECF Nat. &) Plaintiff
also argues that ConsumerAffairs made defamatory statements by nggatinel Plaintiff's
goods and manipulating the star rating related to Plaintiff's goods. Plaistfiargues
ConsumerAffairavrongly ascribedPlaintiff’'s products a rating that is lower than its competitor
who pays ConsumerAffairs and also lower than Plaintiff enjoys on a differeatwsite.

1. CDA Immunity

As earlier discusse@;DA immunity prohbits treatingDefendarg “as tke publisher or
speaker of any information provided by another information content provider.” 47 U.S.C.A. 8
230(c)(1) see suprdart | Thus, the court does not examine wheibeiendantslefamed
Plaintiff by postingor removingconsumer reviesfrom ConsumerAffairs’ websitd.ikewise,

the court does not consider ConsumerAffairs’ motives for posting or remawng\daew
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because this activity {gart of ConsumerAffairgprotectededitorial responsibilitiesSeeFair
Hous. Council of San Fernando Valley v. Roommates.Com,321CF.3d 1157, 1170-71 (9th
Cir. 2008)(“any activity that can be boilebwn to deciding whether to exclude material that
third parties seek to post online is perforce immune under sectih ¥@@h this in mind, the
court turns to the defamati@malysis
2. Specificity

Plaintiff must “set forth in words or words to that effect” allegedly defanydtrguage.
Rowe v. DPI Specialty Foods, Inblo. 13-708, 2015 WL 13047675, at *3 (D. Utah Aug. 20,
2015)(citing Dennett v. Smith445 P.2d 983, 984 (Utah 19868)he Utah Supreme Court
reasoned adefendant should not be required to resort to the ofttimes expensive discovery
process to drag from a litigant what he really intends to do to his adveysanehicle shrouded
in mystery” Dennettat 984.“T his specificity requirement is not only a Utah construct: federal
courts have consistently interpreted Fed. R. Civ. P. 8(a) as requiring thatitiefaaaims be
pleaded with particularity to provide a defendant with fair ndtiBeweat *4.1t is also true, as
Plaintiff suggests, that “there is no Utah law directly requiring that the corhplao allege with
complete specificity when, where, to whom, or by whom, the alldg&imatory statements
weremade” Zoumadakis v. Uintah Basin Med. Ctr., Int22 P.3d 891, 89@Jtah App. 2005).
NonethelessZoumadakisloes not excuse Plaintiff from providing sufficient notiéés claims
to Defendants. Even the more liberal defamation pleading standarceseRlaintiff to at least
“paraphradé the allegedly libelous statemdnt a manner thathffords] the defendant
sufficient notice of the communication complained of to enable him or her to défendaim.
Roweat *4 (internal alteration omitted) (citing0 Am. Jur. 2d Libel and Slander § 416)hts

does not mean, however, that only the substance or gist of the charge need be proved by
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equivalent words but, on the contrary, that so much of the statement must libgs ovié
justify and support the actidnid.

Plaintiff attempts to defend its defamation cause of action by discussinddowrgte
manipulation of . . . reviews, the exclusion and refusal to include positive reviews, thechuance
tactics taken to defiae [Plaintiff's] brands from the outset . . . .” (ECF No.&2BQ) This is the
precise tactic rejected Rowe Plaintiff must affordDefendarg notice of the basis of Plaintiff's
defamation claimTerms such a&onglomerate manipulation of reviews” do soiffice

On the other hand, the court finds Plaintiff has ealmatters with the requisite specificity.
First, Plaintiff argues th®verall Satisfaction Rating, star ratingis sufficiently specific
ConsumerAffairargues the star rating allegations suffer other flaws, but ConsumesAftss
not appear to argue it lacks specifiditgecond Plaintiff argues that ConsumerAffairs implies
Plaintiff primarily received complaints because ConsumerAffairs lists “Cantpland
Reviews” available on Plaintiff's product pages, but lists “Reviews and Camtglaivailable on
pages related to Plaintiff’'s competitor who pays ConsumerAffairs. Again, thisdjlastguage
affordsConsumerAffairsufficient notice of Plaintiff's claim$o allow ConsumerAffairs to
defend itself The court finds theeallegationsadequatelgpecific.

3. Opinion

The UtahConstitution providegreatemrotection to statements of opinion than the U.S.
Constitution SeeWest v. Thomson Newspape332 P.2d 999, 1017 (Utah 1994). The Utah
Supreme court adopted a non-exhaudtsteof four factorsfor courtsto considemwhen

determiningwhether a statement constitutes an opinion rather than fact

®The court earlier found Defendantg@y CDAimmunity for the Overall Satisfaction Rating.
See supr#art I.b.The court analyzes thesueagainhereas an alternative basis for dismissal.
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(i) the common usage or meaning of the words used; (gfhen the statement is
capable of being objectively verified as true or false; (iii) the full corakitie
statemenfor example, the entire article or colurnmwhich the defamatory
statement is made; and (iv) the broader setting in which the statepperars.

Id. at 1018 The court may make this determination as a matter ofSaw.id. Jacob v. Bezzant
212 P.3d 535, 543 (Utah 2009nhe court examines the two allegedlgfamatory statements the
court found sufficiently specifiGee suprdart Ill.b.2.

A. Meaning of words used

The alleged statementaeaningsuggest€onsumerAffairsmade only statementd
protected opinion. First, starrating does not convey any fact. Other courts have found star-
rating systems similar to ConsumerAffaicenstitute opinions not actionable under defamation
law. E.g.,Themed Restaurants, Inc. v. Zagat Survey,,[A1CA.D.3d 826, 801 N.Y.S.2d 38
(2005)(“restaurant ratings and reviews almost invariably constitute expressiongiofigpi
Browne v. Avvo In¢525 F. Supp. 2d 1249, 1253-54 (W.D. Wash. 2Q0WN¢gither the nature of
the information provided nor the language used on the website would lead a reasosahlé&oper
believe that the ratings are a statement of actual faetdintiff alleges the staating relates to
overall satisfaction. Ascribing a number of stars to one’s satisfaction doesnwetyany
objective act. At most, this rating conveys a subjective notion of a user’s, or group of users’,
satisfaction with a product.

Next, the words “Reviews and Complaints” convey no negative facts on their own.
Moreover, the meaning of those words does not change based solely on changidgrtbe
“Complaints and ReviewsThese words indicate that ConsumerAffairs compiles reviews and

complaints, but the words do not convey or imgaty factabout Consumdiffairs.

Pagel8of 23



B. Whether statements can be verified as true or false

Plaintiff does not identify anyerifiable fact alleged or impliedby the star ratingA
consumenr ConsumerAffairstself mayprefer one brand to another. Thype preference does
not constitute any objective facth@Utah Constitutionprotects such opinions.

LikewisePlaintiff suggests no verifiable meaning for the phrase “Complaints and Review
Thislanguagemight only be proven true or faldssed on whether any complaints and reviews
exist Yet Plaintiff alleges that ConsumerAffaiestuallycompiles complaints and reviews.
Plaintiff simply objects to the manner in which ConsumerAffairs does so. Thus, the only
languagen the Complaint that could be proven true or false is true accordi?igituiff.

C. Immediate context

ConsumerAffairs allegedly made all of these statements in the same cbrttexiet pages
related to product reviews of Plaintiff's and others’ produatshis immediate context, the
words are almost certainly understood as opinion rather tharstactatings have become
commonplace in the digital age. A reader understaregdttating$o represent the subjective
satisfaction felt by a product user or a group of users (or for purposes of the argaergnt
ConsumerAffairs’ own satisfaction). Such ratings are understood as opinion Inaiinéadt.

Similarly, the heading focomplaints and reviewsken inthe context of a product review
page strongly suggest opinion rather than fact. ConsumerAffairs receivesmapites consumer
reviews and complaints for various products. In context of a specific produleththege
regarding complaints and reviewserely underscores suggests no objective fact

D. Broader context

The greater context further suggests the material at issue represemgiomy. The review

pages at issue can all be found on ConsumerAffetssite. Given this context, any reader
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becomes even less likely to confuse the material for anything other than opinion.
ConsumerAffairs devotes its entire website to product reviews submittaddyparties (and for
purposes of thiargumentwith star ratings generated at leagbart by ConsumerAffairs)rhus,
even assuming any of the alleged statements can be attributed to ConsumsetA&aiontext
strongly suggests the statements relate to opinions.

Based on the foregoing factorsetbourt finds the statements ConsumerAffairs makes on its
website relate to matters of opinion protected utiietJtahConstitution. Additionally, the
courtbriefly discusse®laintiff's reference to its alleged higher rating on another review site.
This argumenimerelyhighlights the subjective nature of reviewsoffers noobjective fact
because Rintiff cannotdemonstrate that either review is objectively correct. By adopting
Plaintiff's positionthat differing reviews on two websites present theslias a lawsuit the
court wouldforce productreview welsites toface litigation unless thegfford equal ratings to
all reviewedproducts and companies. This position is untenable under any conception of the
First Amendment. Review sitesd their users may offer opinions regardless of whether those
opinions are consistent with those of other reviewers. Such opinions are protected tahthe U
Constitutionandthe United StatesConstitution.

V. RICO claim

Defendantargue Plaintiff fails to allege (1) antenprise, (2) a pattern of racketeering
activity, (3) a predicate act, and (4) proximate catibe.court will address the second and third
arguments, but based on its resolution finds it need not reach the first andafgurttents.

a. Plaintiff does not set forth two RICO predicate acts

A “ pattern of racketeering activityequires at least two acts of racketeering activit§

U.S.C.A. 8 1961. Furtherwhile two acts are necessary, they may not be sufficiSeddima,

S.P.R.L. v. Imex Co, 473 U.S. 479, 497 (1985)he acts must also be related and suggest a
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threat of continued illicit activity. Relatedness means the acts involve similgydses, results,
participants, victims, or methods of commission, or otherwise are interrelatkstinguishing
characteristics” rather than isolated eveHhts. Inc. v. Nw. Bell Tel. Cp492 U.S. 229, 240
(1989). Continuity is a temporal concept involving either “a closed period of repeatedizondu
or to past conduct that by its nature petganto the future with a threat of repetitibid. This
requirement is satisfied where it is shown that the predicates are a regular way of cagducti
defendant’s ongoing legitimate business . Id.”

Plaintiff alleges ConsumerAffairs engajinmultiple RICO predicates consistingwire
fraud and extortion. (ECF No. 2, Ex. 1 at 19-TeJendants clainflaintiff has not properly
alleged either predicate. The court addresses each praditate.

1. Wire fraud

Defendand claim Plaintiff fails toidentify whoengaged in the alleged fraadd fails to
identify any false statement. Plaintiff argues it may proceed under § thabthe aggregate
circumstances here defrauded visitors to ConsumerAffairs’s website.

Fraud pled as a RICO predieaict must be pled with specificity under Rule S9faxlow v.
Peat, Marwick, Mitchell & Cq.956 F.2d 982, 989-90 (10th Cir. 1992). “Thagomplaint
alleging fraud musset forth the time, place and contents of the false representation, the identity
of the party making the false statements and the consequences thieafogan 453 F.3d
1244, 1263 (10th Cir. 2006) (quotations and alteration omittexd).“the deception need not be
premised upon the verbalized words albrigusow v. United State847 F.2d 755, 756 (10th
Cir. 1965). “The arrangement of the words, or the circumstances in which they are ysed ma

convey the false and deceptive appeardride.
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To support its fraud clainRlaintiff argues “Defendants” engaged in“apenended web of
deception of half-truths and non-disclosures to online customers by a self-descrilasgdinbi
consumer advocacy organization . . . .” (ECF No. 21 atl3fs)argument itself does not
illuminate the basis for Plaintiff's fraud claim. Atost, it suggstsoneor more Defendants
claimedto be unbiased, but Plaintiff offers no speciftésnilarly, the Complaint contaia only
conclusory allegations to support this claim. The comp#diages: “ConsumerAffairs.com leads
consumers to believe that it is an independent and trustworthy review site thapcan he
consumers make an informed purchase decision.” (ECF No. 2, Ex. 1 at 6.) The Complaint also
alleges “Defendants . . . repeatedly engaged in knowing participation tiplsmpledicate acts
of internet wire fraud” and incorporates the general allegations in the camplae Complaint
does not provide the specificity Rule 9(b) mandates.

First, the Complaint offers no description of who made any alleged statement oookdert
other actions to further tralegedlyfraudulent scheme. Eveithe court electso adopt
Plaintiff's theory that a given statement constitutes “grpuplished information,” Plaintiff does
not explain why ConsumerAffairs can he held liable for Consumers Unified sl s@tements
or vice versaSecond Plaintiff does not describe hdwefendants leadonsumers tbelieve
ConsumerAffairs is unbiaseWhile a fraud claim may be predicated on circumstance as well as
overt statement, Plaintiff must allege the factual details he interrdsy upon to prove his fraud
claim. The Complaint must allege the time, place, and contents of the represeritatioiss
alsoidentify the speaker, particularly where, as h&lajntiff brings claims againstree
Defendants. To the extent Plaintiftends to rely on circumstance to prove his fraud claim, the
deceptive circumstances must likewise be pled with specificity, not aliggestally.Thus,

Plaintiff fails to sta¢ a viable claim for wire fraud as a RICO predicate.

Page22 of 23



2. Extortion
The courtends its analysis here because Plaintiff does not argue that Defendants @edmmitt
more than one act of extortiorsdeECF No. 10 at 37-39li the absence of any wifeaud
predicate, the RICO claim fails even assuming Plaintiff properly allegegle extortion claim.
Accordingly, the RICO claim will be dismissed without prejudice for failurdeaga pattern of
racketeering activity.

ORDER

For the reasons set thrabove, the CouGRANTS IN PART AND DENIESIN PART
DefendantsMotion to Dismiss (ECF No. 10.) The court denies Defendants’ motion with regard
to Plaintiff's Utah Unfair Competition claim. Additionally, the court orders Plaintiff to pte\a
more defhite statement of its Utah Consumer Sales Practices Act claim. Plaintiff’'s remaining
claims are dismissed without prejudice. Plaintiff may file an amended complaint twigmity
one (21) days of the court’s order.

Further, if Plaintiff fails to provide eore definite statement of itdéah Consumer Sales
Practices Actlaim within twenty-one (21) days, #t claimwill also bedismissed

Dated thi22nd day of June 2017. By the Court:

MB. ead

United Stgates Magjjstrathidge
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