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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, NORTHERM®IVISION

PARKER MALMSTROM and CRYSTAL MEMORANDUM DECISION AND
MALMSTROM, ORDER ADOPTING [103] REPORT
AND RECOMMENDATION
Plaintiffs,

V. Case No1:17¢cv-80-DN-EJF

STATE OF UTAH DEPARTMENT OF District JudgeDavid Nuffer
CHILDREN AND FAMILIES, et al,
Magistrate Judge Evelyn J. Furse
Defendand.

The Report and Recommendatfiossued by Unité States Magistrate Judgeelyn J.
Furseon January 11, 20@commendthat all of Plaintiff Parker Malmstrom’s clairhagainst
the State of Utah and the Utah Department of Child and Family Services be eismitsut
prejudice for failure to state a claimr because of their Eleventh Amendment Immuoity
because neither constitutes a “person” subject to suit 42derS.C. § 1983

The parties were notified of their right to file objects to the Report and

Recommendation within 14 days of its service pursuap8t0.S.C. § 63@ndFed. R. Civ. P.

! Report and Recommendatiddtate of Utah and Utah Department of Child and Family Services Motiorstoi€
(ECF No. 49, docket no. 103filed January 11, 2017.

2|d. at 6

3Pro se Plaintiff Parker Malmstrom filed his Complaint on May 16, 28d&Complaint,docket no. 1filed May
17, 2017. He then filed an Amended Complaint on May 16, 2&E/Amended Complaintocket no. 3filed May
23, 2017. The Amended Complaint joined his mother, Crystal Maimstis a PlaintiffSee Id. At Oral Argument,
Crystal Malmstrom clarified that she is only lgiimg clams against Defendant Jacob Smike Minute Order,
Proceedings held before Magistrate Judge Evelyn J. Furse: Motion ¢jafraket no. 88, filed September 12,
2017. Because of this clarification, the Report and Recommendation aingsadParker Malm&tm’s claims
againstthe State of Utah and the Utah Department of Child and Family Services

4 See Motion to Digniss,docket no. 49filed June 262017.

Dockets.Justia.com


https://www.westlaw.com/Document/NDFE80F60AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NE76D7C80E34E11DEA7C5EABE04182D4D/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NC74C9100B96C11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://ecf.utd.uscourts.gov/doc1/18314189576
https://ecf.utd.uscourts.gov/doc1/18313971643
https://ecf.utd.uscourts.gov/doc1/18313977551
https://ecf.utd.uscourts.gov/doc1/18314009879
https://dockets.justia.com/docket/utah/utdce/1:2017cv00080/105302/
https://docs.justia.com/cases/federal/district-courts/utah/utdce/1:2017cv00080/105302/112/
https://dockets.justia.com/

72.5 As Plaintiffs were mailed a copy of the Report and Recommendation, they were provided an
additional three days to file their objectionderFed R. Civ. P. 6(d)Because the last day of the

17 day period to file an objection would have been Sunday, January 28, 2018, the objection
period was extended one day until the end of Monday, January 29, 201&adder Civ. P.
6(a)(1)(C)

On January 30, 2018, Plaintiffs filed a document entitled “Objection to Magistrate’s
Decision and Order Or Motion to Set Aside Magistrafsis].”® Thedocument does not specify
which Report and Recommendation is the subject of the objection and its content does not
appear to relate to this Report and Recommendadticaddition to the lack of specificity, the
filing 7 is untimely as to this Report and RecommendaBatause o party filed a timely
written objection to the Report and Recommendation as provided by couft aniéfiecause
the analysis and conclusion of the Magistrate Jadgsound, the Report alRecommendatich

is adopted in its entirety.

5 See Report and Recommendation at 6
6 Docket no. 107filed January 30, 2018.
71d.

832228 U.S.C. § 63@&ndFed. R. Civ. P72

9 Report and Recommendation: State of Utah and Utah Department of Chifduailgt Sevices Motion to Dismiss
(ECF No. 49)docket no. 103filed January 11, 2017
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ORDER

IT IS HEREBY ORDERED that the Report and Recommend#tisADOPTEDand
the Motion to Dismis!! filed by Defendants the State of Utah and the Utah Department of Child
and Family Services GRANTED. Plaintiff Parker Malmstrom’s claims against the State of
Utah and the Utah Department of Child and Family Services are dismissed \pithjodice.
SignedFebruary7, 2018.
BY THE COURT

David Nuffer
United States District Judge

10 Report and Recommendation: State of Utah and Utah Department of Chifduailgi Services Motion to
Dismiss (ECF M. 49),docket no. 103filed January 11, 2017

11 Motion to Dismissgdocket no. 49filed June 26, 2017
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