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UNITED STATES DISTRICT COURT
DISTRICT OF UTAH

TVPX ARS, INC, in its capacity as MEMORANDUM DECISION
Investment Trustee for the Dougherty Air AND ORDER
XXI Investment Trust, LLC,
Plaintiff, Case Nol:17<v-107RISPMW
V. Chief DistrictJudge Robert J. Shelby
BOMBARDIER, INC., a Canada Chief Magistrate Judge Paul M. Warner

corporation,

Defendant

Plaintiff TVPX ARS, Inc.is the current owner of the rights t&€&J3200 aircraft (the
Aircraft) initially sold in 199%y DefendanBombardier, Inc.Upon purchase of the Aircratft,
TVPX assumed the rights to certain support obligations provided by Bombardier. Baribar
support obligations were enumerated in various agreements. Under the terms of those
agreements, Bombardier’s duty to provide support to TVPX was conditioned on TVPXnfylfill
certain obligations-ene of which was to return the Aircraft to Bombardier by a specified date.
TVPX claimsBombardietbreachedhe agreements by failing to fulfill its suppatligations.
Bombardier naintainsit had no dutyo fulfill the support obligations becau$s®PX did notfirst
complywith the conditiorthat TVPXtimely returnthe Aircraft TVPX ultimately filed suit
asseling causes of action for breach of contract, breach of the implied covenant of good faith
and fair dealing, and promissory estoppel. Owing to the number of relevant padties a
agreements involved, the facts underlying TV®¥laims & complicated.The legal issug
arising out of those facts are not. Construing the various contracts under Nelaw dhe task
before the court is to identify the date by which TVPX was requaedturn the Aircraft to

Bombardier if TVPX wished to compel Bombardier to provide the relevant support aoigati
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Now beforethe court are the partiesrossmotions for summary judgmerdas well as
TVPX’ s Motion in Limineseeking exclusionf Bombardiers rebital expert testimony. TVPX
moves for partial summary judgment on its breach of contract and promissory eslaippg
while Bombardier moves for summary judgment on all of TV&P&aims. For the reasons
discussed below, the co@RANTS Bombardiers Motion for Summary JudgmerDENIES
TVPX's PartialMotion for Summary Judgment, aBENIES asViOOT TVPX’s Motion in
Limine.

l. BACKGROUND ?
This case involves a series of transactionsagnmdementamongseveral entities related
to theAircraft’'s initial sale andubsequentase. Below, the court outlines the criticadpects
of these transactions and agreements.

A. Leveraged Lease Agreement

Bombardier is an aircraft manufacturer. On December 10, 1999, Bombardier sold a CRJ-
200 aircrafto the First Unia Trust Company, as Owner Truste@hetransactiorwas
memorializedunder what is commonly known in the airline industry éevaraged lease-a
financing structure thdtplacds] ownership of the aircraft in a profitable entityhe Owner
Participart—which would put up a portion of the acquisition cost and take accelerated

depreciation against its own profits.ICX Corporation acted as the Owner Participant in the

1 Dkt. 33 (TVPX's Motion in Limine); dkt. 34TVPX's RedactedMotion for Summary Judgment); did8
(Bombardiets RedactedMotion for Summary Judgment).

2 The factsset forth in the backgrourate undisputed unless stated otherwise.
3 Dkt. 34at 7, TM-2.

41n re Delta Air Lines, Ing.608 F.3d 139, 141 (2d Cir. 2010).

51d. at 142.



transactiorf. As such, it bore a portion of théréraft purchase price as daquity investor (in
order to obtain the benefits of accelerated depreciatfon)

B. Midway Lease

The same daBombardier sold the Aircraft to First Uniplirst Unionexecuted a lease
agreement with Midway Airlines Corporation (thkdway Leasef Bombardier was not a party
to the Midway Leasé&. The Midway LeaseetailedMidway's and First Union’s rights and
responsibilities regarding payments, insurance, and inspection of the AifcMtistrelevant
here, the Midway Lease specifitte date Milway was to return theikraft to First Union
according to the leaseBasic Term!! The Midway Lease definé8asic Termas the'period
commencing at the beginning of the day on the Delivery Date and ending at the endayf the
on the Expiration Date'? Expiration Date is defined dshe date specified as such in the Lease
Supplement executed and delivered on the Delivery Détéease Supplement No. 1 to the
Midway Lease designates the DelivergtB as December 15, 19%d the Expiration Date as
June 15, 2016?

C. Residual and Deficiency Agreement

Also on December 10, 1999, Bombardeterednto two agreements with ICX and First

©Dkt. 34at7, 1 2.

"In re Delta Air Lines, Ing.608 F.3d at 141.
8 Dkt. 34at 7,1 3.

9 Dkt. 38at 5, 1 4.

10 see generallgkt. 393.

11 Dkt. 38at 5, 1 6; dkt. 38 at BOM_167.
12Dkt. 38at 5,1 5; dkt. 393 at BOM_00187
B Dkt. 38at 5, 1 5dkt. 39-3 at BOM_191.

¥ Dkt. 38at 5, T 5dkt. 423 at BOM_210-11.



Union—the Residual Agreement and the Deficiency Agreerfretitnder the Residual
Agreement, Bombardieassumedertainsupportobligations at the expiration of the Basic Term
of the Midway Leasé® Two supportobligations are relevant her@) a remarketing obligation
and (2) a residual value guarantee (RV¥GJirst, heremarketing obligationequired
Bombardier to acasICX'’s “exclusive’remarketing agent for the Aircraft during a specified
Remarketing Perioéf The Remarketing Periagas set to begiat the end of the Basierm
and concluded 240 dajater®

Second, the RVG required Bombardier to guarantee payment of \gpéziéied
Maximum Payment Amourit the value of the Aircraft at the end of the Leseas less than
the guaranteeResidual Amount! Section 4 of the Residual Agreemeonditioned
Bombardier’s requirement to pay the RVG on the Aircraft being returned withetyrilays of
the Return Daté? The Residual Agreement defines Return Ratéhe‘date on or following the
expiration of the Basic Term . . . on which the Lessee returns the Aircra# t@ssor . . . and
which is not later than ninety (90) days after the expiration of the Basic fér

Finally, Bombardier verified its intention to meet its support obligationsSeietion 7 of

5 Dkt. 34at 8,115-6. The Residual Agreaent wadetweerBombardier and ICX, while the Deficiency
Agreement wabetween BombardigtCX, and First Union. Dkt. 32 (Deficiency Agreement) at BOM_000064;
dkt. 394 (Residual Agreement) at BOM_000104.

16 Dkt. 38at 6, N 7-8.

171d. at 7 8.

8 Dkt. 38at 6, 19; dkt. 39 §2(a) at BOM_108.

19Dkt. 38at 6, 19 dkt 394 §1(b) at BOM_108.

20The Residual Agreement defined the téireasé as the Midway LeaseSeeDkt. 39-4 at BOM_@0104.
21Dkt. 34at 8, 1 7; dk 394 881, 4(a) at BOM_104€8, 111.

22 Dkt. 39-4 84(a) at BOM_11412 (stating[ i]f the Return Date shall have occurred, then within ninety (90) days
after the earlier to occur of (x) the end of the Remarketing Period or (y) a shéAifcraft (including se to the
Lessee) . . . the Owner Participant shall have the right to deliver to Bdentartbtice . . of the Paymemimount,

if any, for which Bombardier is liable under Section)4 b

23 1d.§ 1 at BOM_108.



the Residual Agreement, titlédgreement Absoluté 24
The Residual Agreement permitted ICX, as Owner Participaasdign its rightsinder the
agreement$®
D. Support Amendment Agreement

In 2001, the Midway Lease was terminatgtenMidway defaulted®® As a resultFirst
Union and ICX sought to enter into aw lease with Air Wisconsin Airline Corporatiothé
AWAC Leasg. Before ICX entered into t ®VAC Leasegit negotiated and entered into a
Support Amendment Agreement (SAWjth Bombardie?’ The SAA wasmeantto allow First
Union, ICX, and Bombardieo forgo theneed to renegotiate the Residual Agreement and the

Deficiency Agreement in coordination with the pending AWAC Le&dse.

24Dkt. 39-4 § 7 at BOM_000114. Section 7, states:

The obligations hereunder of Bombardier shall remain in full forceeffadt without regard to,
and shall not be impaired or affected by, any act or omission to act of ahlgykthe Owner
Participant, or any other Person, or any other circumstances whatstéstenvight constitute a
legal or equitable discharge of a guarantor, including but mitelil to, (a) any waiver, conse
extension, indulgence, surrender, assignment or other like actiongetathis Agreement ary
of the other Operative Agreements . . . (c) the invalidity, illegality onfameeability of ths
Agreement; the Leasany other Operative Agreement, or any other document for any reason, (d)
any sefoff, counterclaim, recoupment, defense or other right Bombardiehmagyagainst
Lessee, Owner Trustee or any other person . . . (f) any amendmedifications or supplenmts
of or to the Lease or any other Operative Agreement, or any related docitfeinty the
intention of Bombardier that its obligations under this Agreement shall b&uthand
unconditional in any and all circumstances and that such obligatioheslyabe discharged by
the payment in full of all sums, and the full and complete performancdisetthrge of all
covenants, agreements and obligations, as agreed to by Bombardier dlaacewvith the terms
hereof; provided that, notwithstanding theefgoing, unless otherwise consented to in writipng b
Bombardier, the obligations of Bombardier hereunder shall not be affecté®g manner by any
consent, waiver, amendment, modification or supplement togse.or any other Operative
Agreement as in effect on the date of the execution and delivery of tliemgnt and when
determining any obligation of Bombardier hereunder, the extent of sugatii shall be
determined as if such consent, waiver, modification, amendment glesgnt had not occrad,
other than any such consent, waiver, amendment, modification or seppletnich does not have
an adverse effect on Bombardier or which has been consented to or approvecblaydser in
writing. Id.

25Dkt. 34at 9, 1 9; dkt39-2 § 14(c) at BOM_000091; dkt. 39§ 16(b) at BOM_000124.
26 Dkt. 34at10, 1 11.

27Dkt. 38at 9, T 12.

281d. at 13, T 21.



The SAA included the following relevant provisions:
Section 2Deficiency Agreement

ICX will enter into a lease (thid.easé) with Air Wisconsin Airline
Corporation' AWAC") for the Aircraft, for a term coterminous with the
Midway Lease (plus up to two months if requested by ICX) and on terms
and conditions otherwise agreed between ICX and AWAC consistent with
Bombardier’s rights under its CRJ financing support obligations to AWAC
under the Purchase Agreement 29 . .

Section 3Residual Agreement

The parties hereto agree that upon ICX entering into the Lease, the Residual
Agreement shall be amended so that it retf@®NVAC and not to Midway, and to
the Lease and not to the Midway Lease. For the avoidance of doubt, no other
terms of the Residual Agreement shall be amended, including without limitation

the terms'Base Residual Amouht* Residual Amouti and ‘Maximum Pgment
Amount.”30

Section 10Headings

The headings of the various sections of this Agreement are for the convesfience
reference only and shall not modify, define, expsng] or limit any of the terms

or provisions hereot!

E. AWAC Lease

On February 22, 2002, First Uniand AWACentered ito theAWAC Lease®?
The Basic Term of the AWAC Lease expitegits termson April 4, 201722 Bombardier
was not a party to the AWAC Lea¥e.

F. Assignments of the Aircraft

Beginning m January 20, 200%e rights to the Aircraft and the AWAC Lease

29Dkt. 34at10-11,1 13; dkt. 3% § 2 atBOM_000304.

301d. at 11, Y13 (error in original); dkt. 3% § 3 at BOM_000304

31Dkt. 34at10-11,1 13 dkt39-6 § 10at BOM_000306

32Dkt. 34at 11, 1 15. First Union entered into the AWAC Lease on behalf of I@¢ks|d.
331d. at  16;see generallgkt. 397.

34 Dkt. 38at 11, 1 24.



transferredhrough a series of assignments, culminating in a Third Assignment t§ ®NP
November 29, 2011tl{e Third Assignmentf> Bombardier casented to th&hird Assignment
via a Manufacturés Consent
As of the date hereof, Manufacturer [Bombardier] hereby acknowledges
and agrees to the assignment of the Support Amendment Agreement, the
Deficiency Agreement, and the Residual Agreement to the Assignieagrees
to recognize and perform its obligations for the benefit of, Assignee as the
“Owner Participantthereundeand agrees that the conditions in Section 8 of the
Support Amendment Agreement, Section 14(c) of the Deficiency Agreement, a
Section 16(b) of the Residual Agreement to such assignmer@ban met with
respect to these transfefs.
Throughout thehree assignments, Bombardier conduetegnsive due diligence but was not
aware that th&xpiration Datewritten intothe AWAC Lease-April 4, 2017—was different than
the dateequired undethe Midway Lease-June 15, 2018

G. Dispute Over Basic Term in AWAC Lease

In October 2014, TVPXskedBombardierto consent tal' VPX assigningrvVPX's
interest in the Aircraft to Global Principal Finance Company, (P@posed Fourth
Assignment)*® In contrast tdts past practiceBombardier requested a copy of the AWAC Lease
beforeit would consento the assignmerif. After reviewing the AWAC Lease, Bombardier
learnedit did not expire at the same tirasthe previousMidway Lease’® Bombardier notified

TVPX of the inconsistencies in the termination dates between the AWAC Lease anditieeyMi

35 Dkt. 34at11-14, 1117-23.
%1d. at 13, 1 22; dkt. 38 at P000603

37 Dkt. 34at 16, 11B1-33. TVPX disputes the materiality of Bombardseknowledge of the termination date of the
AWAC Lease, arguing:none of the three manufactuigconsents executed by Bombardier in cotine with the
assignments of the Aircraft is conditioned upon Bombarslianowledge of the AWAC Lease terms, including
without limitation its Expiration Date. Dkt. 54at14.

38 Dkt. 38at 14, 1 39.

391d. at14-15, 1140-41. TVPX disputes the materiigl of this fact because Bombardigknowledge of the AWAC
Lease was not necessary for the eieawf the assignment. Dkt. 2416-17.

40Dkt. 38at 15, 1 44.



Lease!! TVPX respondethy requesing to amend the Residual and Deficiency Agreements in

order to continue with the Proposed Fourth Assignrfrethepartiesultimatelywere unableo

agreeon terms for a proposed amendment to the Residual and Deficiency Agreéients.
Beginning in March 2017, TVPX contacted Bombardier concerBorgbardiets

support obligations under the Residual AgreeniérBombardier responded that it was under no

obligation under the Residual Agreement because TVPX did not comply withrigedgthe

SAA—namely, that the AWAC Lease run coterminous with the Midway L&a€n June 9,

2017, TVPX again contactd&gbmbardier rquesting that Bombardier comphyth its RVG

support obligation4® Bombardier again denied it had an obligation to pay under the terms of

the Residual Agreemefit. Despite the disagreement, TVPX returned the Aircraft to Bombardier

on May 4, 20178 The return of the Aircraft fell within thBasic Term of the AWAC Leas®,

but roughly ten months afténe Basic Term of the Midway Leas®.

41d. at 16, T 45.

421d. at 1 46.

43 1d. at16-17,1 48.

4 1d. at 18, 1 52.

451d. at 1 54.

4|d. at 55

47Dkt. 34at 18, 1 42.
48|d.at 17, 7 37.

49 See generallgkt. 397.

50 Dkt. 39-3 at BOM_210-11.



H. Procedural History

TVPX brought suit on June 26, 2017sadingcauses of action agairBdmbardierfor
breach of contrachreach of the implied covenant of good faith and fair dealing, and promissory
estoppeP? After discovery, the partidded the present crogsotions for summary judgmert.

. LEGAL STANDARD
Summary judgment is appropriate whehere is no genuine dispute as to any material

fact” and the moving partig “entitled to judgment as matter of |aw A fact is material if it
“might affect the outcome of the suit under the governing'lang a dispute is genuind the
evidence is such that a reasonable jury could return a verdict for the nonmovingpaigder
this standard, the court will/iew the evidence and draw reasonable inferences therefrom in the
light most favorable to the nonmoving party. The partiescrossmotions ‘are to be treated
separately; the denial of one does not require the gfamother.?®

Below, the courtakes up in turnTVPX’ s claims for breach of contrgdireach of the
implied covenant, and promissory estopgdelanalyzing these causes ofian, the courapplies
New Yorklaw, as required by the relevant agreersént

. ANALYSIS

A. TVPX’s breach of contract claim fails as a matter of law.

TVPX claims that Bombardier breached the SAA and the Residual Agreemeritrigy fai

51 Dkt. 2 at9-12.

52 Dkt. 34(TVPX's Motion); dkt. 3§Bombardietrs Motion).

53Fed. R. Civ. P. 56(a).

54 Anderson vLiberty Lobby, InG.477 U.S. 242, 248 (1986).

55 Pirkheim v. First Unum Life Ins229 F.3d 1008, 1010 (&t0Cir. 2008).
6 Buell Cabinet Co. v. SuddytB08 F.2d 431, 433 (19Cir. 1979).

57 SeeDkt. 394 § 16(k) at BOM_000126 (Residual Agreement); dki6313 at BOM_00030BAA); dkt. 39-11
§ 14 at BOM_000337 (Third Assignment).



to fulfill its support obligations under the agreements. Bombardier respondsishaabtit
required to fulfill its support obligations because TVPX failed to perform undexgteements.
The court agreesith Bombardier

Under New York law,le elements of a cause of action for breach of contrac{l
formation of a contract, (2) performance by plain{i®) defendarits failure to performand (4)
resulting damagé® Contracts aréinterpreted as a whole and all writings forming part of the
same transaction are interpreted togetPer:The fundamental, neutral precept of contract
interpretation is thaagreements are consgéd in accord with the partidstent”®® The best
evidence of the partiegitent is the language of the ¢oact itself®® When looking at the
language of a contracform should not prevail over substance and the sensible meaiing
words should be sought? That is, ‘a written agreement that is complete, clear and
unambiguous on its face must be enforced according to the plain meaning of itsterms.”

“A contract is unambiguous if the language it uses has ‘a definite and precismg)e
unattended by danger of misconception in the purport of the [agreement] itself, andiogncer
which there is no reasonable basis for a difference of opih?ri]P]rovisions in a contract are
not ambiguous merely because the partieerpret hem differently’ ®° Alternatively,“contract

language is ambiguous when it is reasonably susceptible of more than one initenpaatat

58 SeeJP Morgan Chase v. J.H. Elec. of N.Y., Ji§83 N.V.S.2d 237239(2d Dept 2010);Furia v. Furia, 498
N.Y.S.2d 12, 13 (2d Dép1986).

5 Pangburn v. Stanley Mark Strand Carp4 N.Y.S.2d 97, 99 (Sup. Ct. 1940).

80 Greenfield v. Philles Records, I1n88 N.Y.2d 562, 569App. Div. 2002).

611d.

52 pangburn 24 N.Y.2dat 100.

63 Greenfield 98 N.Y.2d at 564citation omitted)

641d. (citations omiteed) (alterations in original).

85 Mount Vernon Fire Ins. Co. v. Creative Hous. L&B N.Y.2d 347, 352 (App. Div. 1996).

10



there is nothing to indicate which meaning is intended, or where there is contsadrct
necessarily inconsistent lgmage in different portions of the instrumefft.Whether a contract
is ambiguous “is a question of law to be resolved by the cotirts.”

Here,the partiesintent is clear from the face of the SAA and the Residual Agreement.
The critical issuavith respect to YPX's breaclof contraciclaimis identifying which
Expiration Dategoverns theeturn of the Aircraft TVPX maintainBombardier breacheits
support obligations under tI8AA and the Residual Agreemesgcausehe April 4, 2017
Expiration Date in th@WAC Lease govern& The court disagrees

The SAA clearly andunambiguouslestabliskesthatthe forthcomingAWAC Leasemust
expire on the same date as the Midway Le&stion 2 of the SAAtates!ICX will enter into
a lease (théLeasé) with Air Wisconsin Aitine Corporation(' AWAC’) for the Aircraft,for a
term coterminous with the Midway Leag#us up to two months if requested by ICX)’ The
Midway Lease defines thExpiration Date as June 15, 20P6Thecourt finds the meaning of
these provisions when read in conceféddefinite and precisé’! Interpreting the SAA under
its plain terms, it is clear the parties agreed the Expiration Date of the AW&se keould be
June 15, 2016—not April 4, 2017.

In light of this determination, it is undispdt¢hat TVPX failed to perform its obligations

under the terms of the Residual Agreem@\PX concedes and the court agrees that the

56 Natt v. White Sands Cond®43 N.Y.S.2d 231, 232\0p. Div. 2012)(citations and internal quotation marks
omitted).

57W. W. W. Assts., Inc. v Giancontieri77 N.Y.2d 157, 162App. Div. 1990).
68 Dkt. 34at20-22.

89 Dkt. 39-6 § 2 at BOM_000304.

70 Dkt. 39-3 at BOM_000211.

"1 Greenfield 98 N.Y.2d at 569

11



“occurrence of the Return Date was a condition precedent to Bomlspdigment obligation
under the residual agreement.”In other words, under therms of theResidual Agreement,
Bombardier’s support obligations were conditioned on TVPX returning the Aixeithin
ninety days after thexpiration of the Basic Term which w&gptember 13, 2016. Itis
undisputed that TVPX did not return the&aft until May 4, 2017—enmonhs after theBasic
Term's expiration’® To establish its claim for breach of contratis TVPX’s burden to show
that it performed under the terms of tbentracts it claims were breacheétvVPX’ s failureto
perform under the SAA and Residual Agreement byetotrring theAircraft by the date
requiredin those agreements is thus fatal to its claim.

TVPX's furtherarguments in support of ilseach of contract claimre unpersuage.
TVPX first argueghe Expiration Date of the AWAC Lease controls becaus&##ereplaced
the Midway Lease with the AWAC Lea%er purposes of th®esidual Agreemerit* TVPX's
argumensuggestshe SAA incorporated by reference all of the terms and conditiathe of
AWAC Lease into the Residual Agreemeiitie court concludes it did not.

For a document to be incorporated by reference into an agreetmengssential
elements must be satisfigf. First, “the document to be incorporated must be identified with

sufficient specificity. ’® Second, “there must be a clear manifestation of an intent to be bound by

2Dkt. 54at28-29 n. 3. TVPX also argues that Bombardier breachedrianketing obligation under the Residual
Agreement. Dktld. at 30. This argument fails, however, because Bombasdiemarketing obligations ended®24
days after the end of the Basic Term (Remarketing Periok)39-4 8§1(b) at BOM_108 And it is undiputed that
TVPX did not approach Bombardier witbspect to its remarketing obligatiomstil after the expiration of the
Remarketing PeriodSeedkt. 54at 22.

73 Dkt. 54at 30.

741d. at27-30.

> Federated Mut. Ins. Co. v. Woodstock '99, LILE0 F. Supp. 2d 225, 228 (N.D.N.Y. 2001)
®1d.

12



the terms of the incorporated instrumefit.Only the second element is at issue hdilee SAA
states the Residual Agreement is to be amended so thefeits to the AWAC LeaseThe
requirement that the Residual Agreentaefer” to the AWAC Lease, howevelpes “not

provide a persuasive basis for the application of the doctrine of inetiggoby referencé’®

The SAA contains no language manifesting intent that the terms of th€AWAse will replace
any agreed upon terms—such as those existing in the Residual Agreemer8AAthin the
absence of any clearanifestation of intenthe Expiration Date in the AWAC Leadees not
govern over thelearlanguage expressed in the S&rat the AWAC Lease would run for a term
coterminous with the Midway Lease.

TVPX nextargues the SAA requirement that the AWAC Lease be fdtexm
coterminous with the Midway Lease” applies only to thefi€ency Agreement® This
argumentoo is foreclosed by the plain language of the SAtAs true the language requiring
thatthe AWAC Lease run coterminous withetMidway Lease appears undaction2 of the
SAA, titled “Deficiency Agreemerit®® The placement of the coterminous language under the
Deficiency Agreement heading, however, providesterpretativevalue in light of the clear
and unambiguous language of the clause i#defiection 2(a)}-which contains the coterminous

language—makes naeference to the Deficiency Agreemglntit refers broadly to the AWAC

1d.

81d. (stating the fact a document contains the waoeference'does*not provide a persuasive basis for the
application of the doctrine of incorporation by referéhce

®Dkt. 54at 28.
80Dkt. 396 § 2(a) at BOM_000304.

81Albany Med. Ctr. v. Preferred Life Ins. Co. of New Y8&L N.Y.S.2d 843, 847 (2008) (rejecting a party
interpretation of a medical insurance policy based on a heading, statgfgr@nce in the heading . . . cabalter
or limit the effect of the unambiguous language in the body of the claal®.its

13



Lease®? By contrast, Section 2(b) refers explicitly to the partidigations with the respect to
the Deficiency Agreemerf£. More importantly, Section 10 of the SAA supplies the parties’
mutual intent that!The hedings of the various sections of this Agreement are for the
convenience of reference only and shall not modify, define, eXgenar limit any of the terms
or provisions hereof®* It is evident the parties intended the coterminous langua§eaifon
2(a) to apply to the AWAC Lease and not the Deficiency Agreement.

Finally, TVPX arguesSection 7requires Borbardier to provide support obligations
under any and all circumstand&sThe court does not read Section 7 to place such an expansive
dutyon Bombardier Moreover TVPX's interpretation of Section 7 runs afoul everal basic
contract interpretation principles under New York law.

First, TVPX’s interpretation of Section 7 would render thgresscondition precedent
included in Section 4(a) of the Residual Agreement mebessag'lt is a cardinal rule of contract
construction that a court should ‘avoid an interpretation that would leave contraaisalscla
meaningless®® If the court were to adopt TVPX's reading of Section 7, it woetglire
Bombardier to fulfill its supprt obligationseven if Section 4(& express condition to return the
Aircraft was not satisfied-thus, rendering the conditiggrecedentvithout effect®’

Second, under New York lawglauses similar to the phrasmtwithstanding any other

82 Dkt. 396 § 2(a) at BOM_000304.
831d. § 2(b) at BOM_000304.

841d. § 10 at BOM_000306.

85 Dkt. 34at26-28.

86 Natixis Real Estat€apital Tr. 2007HE2 v. Natixis Real Estate Holdings, LL8D N.Y.S.3d 13, 18 (N.Y. App.
Div. 2017)(citation omitted).

87 See id(stating the court is required to harmonize all contractual provisgmas not to leave any provisio
without force and eéfct”).

14



provisior trump conflicting contract term&® Section 7 contains such a phrase:
notwithstanding the foregoing, unless otherwise consented to in writing by
Bombardier, the obligations of Bombardier hereunder shall not be affected in any
manner by any consent, waiver, amendment, modification or supplement to the
Lease or any other Operative Agreement as in effect on the date of theagxecut
and delivery of this Agreeme#t.
This language makes clear that Bombargisupport obligations will not be affected by
any dher agreement, unless consented to in writing by Bombardier. To the extent a
precedinganguage in Section 7 is in conflict with this statement, it must yield.
Furthermore, there is no evidence on the rebefdre the court suggestiBpmbardier
consented to an amendment of the Expiration Date included in the AWAC Lease or any
other agreement. Thus, Bombardier’'s support obligations remained conditioned on
TVPX’s timely return of the Aircraft according to the dates speciiirethe SAA and

Residual AgreemenfTVPX's breach of contract claims thus fail as a matter of law.

B. TVPX's claim for breach of the implied covenanbf good faith and fair dealing
fails as a matter of law.

Under New York law, “all contracts imply a covenant of good faith and fairmdgei the
course of performance® The implied covenantghcompasses any promises that a reasonable
promisee would understand to be includ&d The covenant thus “can only impose an obligation
consistent with other mutually agreed upon terms in the conffaétt’does not add to the

contract a substantive provision not included by the partfeélthough a matter of contract,

88 Beardslee v. Inflection Energy, LLZ61 F.3d 221, 231 (2d Ci(gitation omitted).

89 Dkt. 394 § 7 at BOM_000114.

90511 W. 232d Owners Corp. v. Jennife Realty C88 N.Y.2d 144, 153 (App. Div. 2002).
91 New York Univ. v. Cont'l Ins. G887 N.Y.2d 308, 318App. Div. 1995)

92 Fellows v. CitiMortgage, In¢.710 F. Supp. 2d 385, 407 (S.D.N.Y. 20{Hing Broder v. Cablevision Sys. Corp.
418 F.3d 187198-99 (2d Cir.2005).

%d.
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New York law does ndt recognize a separate cause of action for breach of the implied covenant
of good faith and a breach of contracttba same fact$.* “However, where the existence or
meaning of a contract is in doubt, a party may plead a claim for breach of the covegwod of
faith and fair dealing in the alternativ&

TVPX claims Bombardier breached the implied covenant inviags—by “(1) refusing
to execute documents to confirm and ratify its obligations to the Owner Participdartthe
Residual Agreement; and (2) continuing to claim it is not obligated to the Doy Jinest under
the Residual Agreement® The court concldes for the reasons below that TVPX’s breach of
the implied covenant claim fails as a matter of law.

With respect to TVP>$ first argument, ipoints to no provision in the Residual
Agreement that is consistent with its position that Bombasdsumedan obigation to ratify its
support obligations to TVPX. To the contratye Residual Agreement expresggrmits
Bombardier to exercise its own discretion concermvhgther it will modifyits support
obligations?’ TVPX's attempto impose contractual oghtions inconsistent with th@ain
terms of theResidual Agreemerare therefor@inavailing.

TVPX's second argumeifidils because its implied covenantdim ismerelya recycled
version of TVPXs breach of contract claim. The same factderlyingTVPX’s breach of

contract claim animate the disssion of whether Bombardier is obligated¥PX under the

% Hard Rock Cafe Int'l, (USA), Inc. v. Hard Rock Hotel Hotgi, LLC 808 F. Supp. 2d 552, 567 (S.D.N.Y. 2011)
(citing Fellows 710 F. Supp. 2d at 407).

%1d.
9 Dkt. 54at 38.

97 Seedkt. 394 § 7 at BOM_000114 (statirfginless otherwise consented to in writing by Bombardier, the
obligations of Bombardidnereunder shall not be affected in any manner by any consent, waiver, amgndmen
modification or supplement to the Lease or any other Operative Agreamaneffect on the date of the execution
and delivery of this Agreemeit
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Residual AgreementTVPX is prohibited from maintaining a separate claimbicrach of
contract andreach of the implied covenant on the same fabtsre the meaning of the contract
is not in doubt—as is the case her&@VPX's impliedcovenant clainfails as matter of law.

C. TVPX's claim for promissory estoppel fails as a matter of law.

TVPX maintains that Bombardier jgomissorily estopped from denying its support
obligations because it da an‘unqualified and unconditionapromise to perform its
obligations under its Manufactures’ Consent attached to the Thirggignmen® Under New
York law, the elements of a promissory estdmtem are: (i) a sufficientlglear and
unambiguougpromise; (ii) reasonable reliance on the promise; and (iii) injury caystteb
reliance®® It is well settled, however, th4t]he existence of a valid and enforceable written
contract governing a particular subject matter ordinarily precludesesaowuasi contract for
events arising out of the same subject mai€r.

TVPX’'s promissory estoppel claim fails because there are valid and enforcealdetsontr
that govern this dispute. TVPX admits the SAA, the Residual Agreement, ankirtthie T
Assignmet govern the performance obligations of the parffiedndeed, TVPX relies on tee
agreements and seeks to enforce théuortherthe pomise TVPX relies upcerthat
Bombardier agrees tgérform its obligatiorisunder the Manufactures Consent- is also
governed by &alid and enforceable contraethe Manufacturer's Consent—which precludes

TVPX’'s promissory estoppel clainTVPX’s promissory estoppel claim fails as a matter of law.

98 Dkt. 68 at 13 (Sealed).
99 See Castellotti v. Fre@7 N.Y.S.3d 507, 513 (N.Y. App. Div. 2016)

100 0'Grady v. BlueCrest Capital Mgmt. LLP11 F. Supp. 3d 494, 504 (S.D.N.Y. 2018}¥d, 646 F. App'x 2 (2d
Cir. 2016)

101 pkt. 64at 9
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V. CONCLUSION

For the foregoing reasons, Bombardier’'s Motion for Summargrdedt®?is
GRANTED andTVPX'’s PartialMotion for Summary Judgme¥ieis DENIED. As a result of
the court’s grant of summary judgment in favor of Bombardier, TVPX’s Motionnmirie is
DENIED as MOOT'%*

SO ORDEREDis 30th day ofSeptember2019.

BY THE COURT:

. SHELBY
United $ate€hief District Judge

102Dkt. 38
103Dkt. 34
104 Dkt. 33.
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