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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHNORTHERNDIVISION

Faith D. G, Memorandum Decision and Ord&ffirming
the Decision the Commissioner to Deny
Plaintiff, Benefits
V.

Nancy A. Berryhill,Acting Commissioner of | Case Nol:17cv-114BCW
Social Security

Defendant. Magistrate Judge Brooke Wells

This matter is bef@ the undersigned in accordance vidéhU.S.C. § 636(c)Plaintiff,
Faith G appeals the Commissioner’s denial of her applicatio®déaral Security Income (SSI)
disability benefits. Thecourt determines the decision of the Commissi@supported by
substantial evidence and the law was properly applied. Thergfali@eg no reversible error,
the court affirms the Commissioner’s decision.

I

Ms. G,? alleges she was disabled asvtz#rch 6, 2014 due to “gastroparesis, chronic
abdominal pain, nausea, periodic vomiting, undernourishment, dehydration, weight loss,
intestinal dysmotility, chronic constipation, chronic fatigue and migraifiésg’ establish
disability, Ms. G must show that she has an

inability to engage in any substantial gainful activity by reason of any aildic

determinable physical or mental impairment which can be expected to result in

death or which has lasted or can be expected to laatdontinuous period of not
less than 12 months ..2.”

1Seed2 U.S.C. 88 128t seq

2 Based on privacy concerns regarding sensitive personal information thel@esi not use Plaintiff's last name.
Privacy concerns are a part of many of the Federal R8leged. R. App. P25(a)(5) Fed. R. Civ. P. 5.2Fed. R.
Crim. P. 49.1Fed. R. Bankr. P. 9037.

3 Plaintiff amended her onset date at therhpheld before the Administrative Law Judge.

4 Opening brief p. 1, ECF No. 1dee alsdlr. 131

542 U.S.C. § 423(d)
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Following an initial denial of benefits, Ms. G requested and received a hearong baf
administrative law judge (ALJ)Prior to her hearing, Ms. G alleged the additional impairments
of EhlersDanlos Syndromé& Arnold Chiari Formatiohand a Mood Disorder. Ms. G was born
June 10, 1995, graduated from high school and was enrolled at Weber $¢atsityrat the

time ofherhearingbefore theALJ.

After holding two hearings and allowing the submission of additional eviddrecAl1)
followed the required five-step sequential evaluation préaess found Ms. Giad the severe
impairments ofjastro paresis and chronic abdominal FaMext, he ALJ found Plaintiff had
the residual functional capacifiRFC) to perform sedentary work with certain requirementse T
ALJ considered medical evidence in the record, including evidence regafderg-Banlos
Syndrome!® Arnold Chiari Formation'! and Plaintiff's alleged mood disord&r.The ALJalso
reviewed the medical opinions of Dr. Trevor Squire, Dr. Sarah Dugan, Dr. Stephem&uhsr
state agency medical consultants Dr. Helen Kjolby, Dr.eAlimgen, Dr. June Steinvorth and
Dr. Garett ChesleY* and the opinion of Dr. Mark Farber, the ianpal medical expert that

appeared at the first hearitity.Ms. G has no past relevant workt Step Five the ALJ found

8 EhlersDanlos syndrome isi$ a group of inherited disorders tleifect your connective tissues primarily your
skin, joints and blood vessel wallsCommon symptoms of the most common form of this disorder inclugidyov
flexible joints and stretchy, fragile skifttps://www.mayoclinic.org/diseasesnditions/ehlersianlos
syndrome/symptomeauses/sy@0362125last accessed Sept. 14, 2018).

" Arnold Chiari Formation or Chiari malformation is a condition wheréntiiasue extends into the spinal canal due
to an abnormally small or misshapen sk@kehttps://www.mayoclinic.org/diseasesnditions/chiari
malformation/symptomsauses/sy2035401(last accessed Sept 14, 2018).

820 CFR 404.1520(a)

9Tr. 22.

10Ty, 24.

1Tr. 24, 28.

1277, 22

13Tr. 2830.

47Tr. 30.

15Tr. 2425, 28.
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Ms. G could perform limited unskilled sedentary work such as an Addressor, Call-outooperat
and Telephone cler¥ Thus, she was not disabled.

After the Appeals Council denied review, the ALJ’s decision became the frisiateof
the Commissioner. Ms. &sksreview of this decision arguing the ALJ erred in four walfs:

The ALJ erred in failing to identify all of Plaintiff’'s seneeimpairments and did not consider
them in determining her RFC; (2) The ALJ failed to order genetic testingasaltative
examination by a Rheumatologist for the Ehlers-Danlos syndrome; (3) TheisdJregiving
Dr. Stephen Scharmann’s medical opmiittle weight; and (4) The ALJ erred in assessing
Plaintiffs RFC. The counvill address each of the allegedors in turn.

The court reviews the Commissioneitecision only to determine whether the correct
legal standards were applied and whether the factual findings are supportedtdytisiibs
evidence in the record” Substantial evidence is “such relevant evidence as a reasonable mind
might accept as adequate to support a conclusiorquires more than a scintilla, but less than a
prepon@rance.® “The possibility of drawing two inconsistent conclusions from the evidence
does not prevent an administrative agency's findings from being supported by slbstant
evidence.® Thus, the court may notdisplace the agenc[y's] choice between taidy
conflicting views, even though the court would justifiably have made a differeniechaitthe

matter been before it de novg®”

187Tr. 32.

" Madrid v. Barnhart 447 F.3d 788, 790 (10th Cir.2006)

8 Cowan v. Astrugs52 F.3d 1182, 1185 (10th Cir.20@8jternal quotation marks omitted)

19 Zoltanski v. F.A.A.372 F.3d 1195, 1200 (1ir. 2004) see alsd_ax v. Astrug489 F.3d 1080, 1084 (1 ir.
2007)

201d. (quotingCuster County Action Ass’n v. Garve®66 F.3d 124, 1030 (18 Cir. 2001).
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I

Ms. G first asserts the ALJ erred in failing to identify her severe impairments and did
not consider them in fashioning her RFSpecifically, Plaintiff takes issue with the ALJ failing
to find that her Ehlers-Danlos Syndrome, Arnold Chiari Formation and dysautonoreiaater
severe, medically determinable impairmetits his steptwo argumenfails.

An impairment is severe if it “significantly limits [ a claimant’s] physical or mental
ability to do basic work activities ..22 The burden is on a claimant to makgeaminimis
showing of impairment at step twd Thus, a claimant need only establish and an ALJ need only
find, at least one severe impairmenstaptwo to proceed to the next stépTherefore, “the
failure to find a particular impairment severe at step two is not reversiblendren the ALJ
finds that at least one other impairment is sev&reHere, the ALJ found Ms. G had two severe
impairments- gastro paresis and chronic abdominal pain.

In addition, the record does not support Plaintiff’'s assertion that the ALJ faile
incorporate the effects of the additional impairments intdypetheticals presented to the
vocational expert. The ALJ specifically discussed these impairments throulgbalgcision
noting the lack of evidence supporting their diagnésiénd, even without an objective

evidentiary basis for these impairmentg &LJ noted “that the claimant is found to have a

21 Pla.’s brief p. 59.

2220 C.F.R. § 404.1520(c)

23 Seelangley v. Barnhart373F.3d 1116, 1123 (10th Cir. 2004ee alsBowen v. Yucker#82 U.S. 137, 158,
107 S.Ct. 2287, 2300 (198{®@’'Conrer, J., concurring) (noting the low standard at Step 2 where only “those
claimants with slight abnormalities that do not significantly limit arasib work activity’ can be denied benefits
without undertaking” a vocational analysis utilizing the othepsgte

24 SeeOldham v. Astrugs09 F.3d 1254, 12567 (10th Cir. 2007]rejecting the claimant’s arguments regarding
severity of her impairments because the ALJ found she “suffered fronesegmairments” which is “all the ALJ
was required to do"see alsdllman v. Colvin 813 F.3d 1326, 1330 (10th Cir. 20X6dting that an ALJ need only
find at least one severe impairment).

25 Allman, 813 F.3d at 1330

26Tt 22.

21Ty, 24.
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residual functional capacity for less than sedentary work®.“The RFC assessment must
include a narrative discussion describing how the evidence supports each conclusgn, citi
specific medical facts (@., laboratory findings) and nonmedical evidence (e.g., daily activities,
observations)?® Here,the ALJ's RFC determination is supported by a proper narrative
statement, as well as substantial evidence.
1

Ms. G’s argument that the ALJ erred fayling to order genetic testing or a consultative
examination by a Rheuatologist to assess the ER[Ranlos Syndrome also fails. Social
Security Ruling 16-4p, which explains the use of genetic testing in evaluatindityisaéims,
provides that the &ial Security Agency will consider genetic testing, but it will not order
genetic testing?®

The “starting place” for a claimant to establish a need for a consultative examiatati
the Agencies’ expenseniust be the presence of some objective evielamthe record
suggesting the existence of a condition which could have a material impact orabiktylis
decision requiring further investigatii' In the instant dispute, the mere fact that two doctors,
Rhett Smith and Stephen Scharmann, wrote a letter stating that Ms. G had a histdeyf
Danlos syndrome with joint problems, without objective evidence supporting their opinibns, di
not trigger a need for a consuit@ examination. Ms. G is essentially trying to shift her

responsibility for obtaining objective evidence onto the Government.

2|d.

2 3oc. Sec. Ruling, SSR 98p, 1996 WL 374184at *7 (S.S.A. July 2, 1996).

30 Soc. Sec. Ruling, SSR #p 2016 WL 15750645 (S.S.A. Apr. 13, 2016). This ruling became effective before
the ALJ’s decision in September 2, 2018ee als@?0 C.F.R. § 416.919a

31 Hawkins v. Chaterl13 F.3d 1162, 1167 (10th Cir. 1997)
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v

Ms. G argues the ALJ erred in rejecting Dr. Scharmaopision. The record does not
support her argumeniThe ALJreviewed Dr. Scharmann’s opinion, including the treating source
statement he submitted on March 15, 2016, and despite being a “treating medical wrce
ALJ did not assign Dr. Scharmann aatiing weight. Rather, the ALJ gave him “little weight”
pointing to inconsistencies with Dr. Scharmann’s limitations for sitting, stgratid walking
with other physical exams in the record. Specifically, the ALJ cited to Exhibits 15F22FF
and Ms G’s own testimony that she participates in public plays performing onatagark
and sits for several hours on the computgting stories on a consistent basis

Exhibit 15Fcontains treatment noté®m a series of visits Ms. G matiethe Utah
Digestive Health Institute from June 16, 2014 to January 22, Z0R&intiff argues these
records are not persuasive because they come from a digestive institute asgortd medicine
specialist such as Dr. Scharmann. A closer review of thesalsetmwever, undermines
Plaintiff's position because they contain information regarding the symptomsonly
associated with Ehlef®anlos Syndrome. For example, on July 7, 2014, Plaintiff's
musculoskeletal exam was normal and there were no reportddrpsolyith her joints or skif®
The normaltestresultsrepeatedn numerous occasions during this time frame despite Plaintiff's
subjective complaints to the contrafy.In fact, Ms. G reported walking everyday and did not
mention any problems with doing so during a May 2015 ¥isithese records constitute

evidencehat support the ALJ’s decision to discount Dr. Scharmann’s opinion.

32Tr. 761:84.

33Tr. 765.

34Tr. 768, 776, 779, 782.
5 Tr. 775



In similar fashion, the other exhibits cited to by the AL7F, treatment notes by Dr.
Scharmann reporting that the “patienay resume normal activiti€§"and 22F, notes from a
neurology consultation with Dr. Squire—also provide support for the ALJ’s decision to discount
Dr. Scharmann’s opinion. Additionalliy]s. G’s own testimony regarding her daily activities
provide added support for the ALJ’s decistdnAn ALJ must “give good reasons in [the]
notice of determination or decision’ for the weight he ultimately assigns [amipapF® Here,
the ALJ provided good reasons for the weight he assigned to Dr. Scharmanniff' ®laint
disagreement with thassigneaveight is not a sufficient basis to warrant a remand the court
will not reweigh the evidenc®.

\%

Finally, Ms. G takes issue with the ALJ’s assessment of her RFC. As noted above, a
“RFC assessment must include a narrative discussion describing how the evigigracesseach
conclusion, citing specific medical facts (e.qg., laboratory findings) and rddoahevidence
(e.g., daily activitiespbservations)*® The ALJthoroughlydiscussed Plaintiff's symptoms,
Plaintiff's medical records, the opinion of the impartial medical expert DreFarid Plaintiff's

daily activities. Thus, this argument also fails.

36 Tr, 787.

37 See e.gNewbold v. Colvin718 F.3d 1257, 1266 (10th Cir. 201Bpting the claimant’s reported activities of
daily living appropriately undermined a treating physician’s “extremédtions”)/

38 Watkins v. Barnhart350 F.3d 1297, 1301 (10th Cir. 20@guoting 20 C.F.R. § 404.1527(d)(2)).

39 See Aualls vApfel 206 F.3d 1368, 1371 (10th Cir. 20q0n conducting our review, we may neither reweigh the
evidence nor substitute our judgment for that of the Commissipner

40Soc. Sec. Ruling, SSR 98p, 1996 WL 374184at *7 (S.S.A. July 2, 1996).
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VI
The court concludes the ceat legal standards were applied and the ALJ’s factual
findings are supported by substantial evidence in the record. The Commissionsrtadeci

deny benefits is affirmedThe Clerk of the Court is instructed to close this case.

DATED this 18 September 2018.

K. e

Brooke C. Wells
United States Magistrate Judge




