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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

CYNTHIA STELLA, and the ESTATE OF
HEATHER MILLER, MEMORANDUM DECISION AND
ORDER DENYING PLAINTIFFS’

Plaintiffs, MOTION FOR SUMMARY JUDGMENT

V. AND GRANTING IN PART AND

DENYING IN PART DEFENDANTS’

DAVIS COUNTY, SHERIFF TODD MOTION FOR SUMMARY JUDGMENT

RICHARDSON, MAVIN ANDERSON, and

JAMES ONDRICEK Case N01:18-CV-002
Defendard. District Judge Jill N. Parrish

Plaintiff Cynthia Stella(*Stella”) filed suiton behalf of her deceased daughter Heather
Miller (“Miller”) , who died while in the custody of the Davis County Biiblla and the Estate of
Heather Miller (“Plaintiffs”) filed a Motion for Partial Summary Judgmaskng the court to
grant judgmat in their favoron their two federal claimigroughtunder 42 U.S.C. § 1983, which
assertviolations of Miller's Eighth and/or Fourteenth Amendment righdefendants Davis
County, Sheriff Todd Richardsonurse Mavin Anderson, andNurse James Ondricek
(“Defendants”™) opposthe motion, contestingertain statements of material fact and olmect
under Fed. R. Civ. P. 56(c)(®) certainevidence on which Plaintiffs relyDefendants alstled
a GossMotion for Partial Summary Judgmesgeking dismissal of the federal claims on grounds
of qualified immunity and askintipatthe court decline to exercise supplemental jurisdiction over

Plaintiffs’ remaining state law claim.
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BACKGROUND
A. FACTUAL HISTORY?

On December 20, 20l@wenty-eightyearold Heather Ashton Miller(“Miller”) was
booked into the Davis County Jail. She was assigned to a top bunk in the Kilo housing unit. On
December 21, 2016, arousd00 pm Miller fell from the top bunk and landed on the concrete
floor. Deputy Lloyd whowas the first to respond to the scewénessed Miller writhing on the
floor. Miller's cellmate Sherry Ackermarinformed Deputy Lloyd that Millehadslipped on the
ladder while trying to get out of the bunk for the headcount and hit her head ooath&\fhen
Ackerman tried to help Miller up, she fell again dmicherleft side on a table. Deputy Lloyd called
medical.Corporal Johnson also responded to the scene. Miller told Corporal Johnson that her ribs
were hurting and that she was unable to bredhese Andersomrrived shortly after Corporal
JohnsonNurse Anderson and Corporal Johnson helped Miller off the #lodronto her cellmate’s
bed where she laid down.

Although Nurse Andersoimad been calletb perform an initial assessmentMiller, he
did not bringanymedical equipment with him. Milleiold Nurse Andersoiher sde hurtand that
she feltnauseous and dizziurse Anderson asked her if she was comingobfirugs. Miller
responded “meth.Nurse Anderson evaluated her head, neck and spingyadpated heside.

Miller did not obviously react to any spot in particutait kept stating that she hurt over and over

Nurse Anderson themspected her foany obvious injurysuch asleeding or contusions, but

1 Although the court would ordinarily “construde facts underlying the grant of summary
judgment in the light most favorable to . the nommoving party,”Schneider v. City of Grand
Junction Police Dep, 717 F.3d 760, 763 (10th Cir. 2013) this case, the parties have filed cross
motions for summary judgment. The court therefore provides a neutral summaéey faicts,
which it will view “in the light most favorable to the nonmoving pamrynd “draw reasonable
inferences therefrohhwhile evaluating the motions in turBoe v. City of Albuquerqué67 F.3d
1111, 1122 (10th Cir. 2012gitations omitted).
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there were norisible external injuriesHe did not take her vitals. Nurse Andersmmcluded
Miller's dizziness must be from methamphetaenvithdrawal and gave her ibuprofén.

Nurse Anderson decided that Miller should be maweal different cellA patient who has
suffered gotentiallyserious injuryor is suffering from withdrawalould normally be transferred
to medical.However, nedical was crowdedand the only available bunk was in a room with
another inmate who was vomiting. Nurse Anderson and Corporal Jobesaedto transfer
Miller to the “Lima unit”where she would have her own cell and a bottom bunk.

Miller got up and put on her shoes unassisted. Howewege autside of her cell, Miller
repeatedhat she felt dizzyandwas unable to walk on her own. Nurse Anderson and Corporal
Johnson themssisted Miller to the stairli.took her twenty seconds to walk tweriget. When
they reached a flight of staifdurse Arderson went to get a wheelchair whiterporal Johnson
had Miller sit at the top of th&tairs Johnson then suggested that Miller “scoot down” rather than
walk down the stairdMliller loweredherself davn the stairsstepby-step in a seated positio/t
the bottom of the stairiller was able to stand and wadifew steps to the wheelchair. She was
assisted into the wheelchaB8he was listless and tired and very quiirse Anderson wheeled
Miller to the Lima unit where she was placed on a bottom bNuokse Andersorscheduled a
doctor appointment for the following daiurse Anderson told Miller to call medical if her
condition worsened, but he did not return to checkeor schedule any mediaateckins that
evening

Deputy Lloyd and Corporal Johnson went to retrieve Miller's bedding and dfifectshe

Kilo unit. When they returned, Miller waso longer on the bed, butaslying on the floor with

2 Neither Plaintiffs nor Defendants have offered any evidence as to the sysnésociated with
methamphetamine withdrawal.



her head on her shighe did not respond to the officensd they thought she was exhibiting signs
of someone detoxing from methamphetamid#icers performed wellbeing checks at 6133
and 7:32 pm Miller remainedon the floor. She did not respond to officekowever, &
approximately 8:2@m, whenDeputy Lloyd went to bring toilgtaper to Miller’s cellhesaw her
lying, mostly naked, on the floor. He noticed blood on her dhenasked if shavereokay. She
gave him a wavede did not entehercell.

Deputy Lloydthencalled medical. Nurse Layton answered the plamtkeasked if there
wereany sigrs of anewinjury. Deputy Lloyd saidMiller had taken her clothes off but appeared
to be moving and breathing. Nurse Layton tBldputy Lloyd not to worry about hemurse
Anderson was in the room with Nurse Layton, but was not awareNinate Layton and Deputy
Lloyd were talking about Miller and did not hear the full conversation.

Clerk Rogers cadld into Miller's cell. Miller did not respondDeputy Lloyd stopped
Deputy Lucus. Theycalled Sergeant Wall, a female officer, to come check on Miller. Sergeant
Wall arrived.Sergeant Walsaid Miller had her leg propped on the toitrgeant Wakaw blood
on Miller’s forearms and a oriach gash on her chin. Sergeant Wall asikiéiter to get dressed,
but Miller would not stand up. SHeept rolling around anchoaning The officers observed that
she was cold, sweating, and pale in color.

Sergeant Wall called medic#Medical toldherto bring Miller tothem Sergeant Wall told
Deputy Lloyd and Deputy Lucius that thexere movingMiller to medical. Deputy Lucius went
to fetch a wheelchair. &@poral Johnson arrived on scene. Corporal Johnson, Deputy Lucius,
Deputy Lloyd, andsergeant Wall placEMiller in thewheelchairMiller appeared to start seizing

The officersbrought Miller to medical. Whethey arrived, Millerwas gray and totally

flaccid. Nurse Andersortestified that she appeared de&te told Sergeant Wall to call an



ambulance. Miller slipped frorthe wheelchair and they placed her on the floor. Nurse Anderson
took her blood pressure and her pulse. He attempted to give her okithenstarted thrashing
on the floor and kept pulling the oxygen mask off. She was screampagn Theambulance amh
EMTsarrived at approximately 8050m and left for the hospital at 9:03 pm.

Miller went into cardiac arrest on her way to the hospital. She was pronounced dead at
10:06 pm The medical examiner reported that Miller died from blunt force trauma todeer si
which resulted in a complete transection of her spleen and 1.3 liters of inteetahgl®iller’s
mother, Stella DavisandMiller’s estate filedsuit against Davis Count$heriff RichardsopNurse
Ondricek, and Nurse Anderson on January 3, 20&k&sg to recovefor Miller's death under 28
U.S.C. § 1983 and the Utah State Constitution.

B. MATERIAL FACTS

Plaintiffs submitted74 allegedly undisputed material faat support oftheir motion for
summary judgment. Defendamtsntested!3 of thosdactsand included an additional 59 allegedly
undisputed material fagin their opposition. Defendants also objected to the court considering
certain exhibit@and facton grounds of hearsay, lack of foundation, lack of relevance, and lack of
probative value under Fed. R. Civ. P. 56(c)@gintiffs then replied to eleven @fefendants’
responses and objected to Defendants’ additifmadéthatwerebased upom medical report by
Defendants’ expertkennonTubbs M.D. (“Dr. Tubbs”). In reply, Defendants ask the court to
deem admittedheir additionalfactsto which Plaintiffs did not rgpond Under Fed. R. Civ. P.
56(e)(2), when a party does nobntesta fact offered by the opposing party, the court may
“consider the fact undisputed for purposes of the motion,” but the court is not requiredoto do s
The court declines to do so hdrecause, having exercisgd discretion under Fed. R. Civ. P.
56(c)(3) to “consider other materials in the record,” the court has igehtifose facts that are

actuallyin dispute.



C. EVIDENTIARY OBJECTIONS

Under Fed. R. Civ. P. 56(c)(2]a] party may object that the material cited to support or
dispute a fact cannot be presented in a form that would be admissible in evigendedt “does
not mean that [summary judgment] evidence must be submitted ‘in a form thal Weul
admissible at trial.”Trevizo v. Adams455 F.3d 1155, 1160 (10th Cir. 20Q@uoting Celotex
Corp. v. Catrett477 U.S. 317, 324 (1986). Rather, only “the content or substance of the evidence
must be admissibleBrownv. Perez 835 F.3d1223, 123410th Cir. 2016)(quotingThomas v.
IBM, 48 F.3d 478, 485 (10th Cir. 1995pefendants object to certain exhibitsldactsonwhich
Plaintiffs rely ongrounds of hearsay, lack of foundation, lack of relevance, and lack of probative
value. The court addresses these objections below.

1. Objections Based on Hearsay and Lack of Foundation

In their opposition, Defendants objen grounds of hearsay and lack of foundatmfive
exhibitson whichPlaintiffsrely (Exhibit 10, Dr. Starr’'s Expert Report; Exhibit 11, Nurse Schultz’s
Expert Report; Exhibit 16, Todd Vinger's Expert Report; Exhibit 20, Clerk Austin iRoge
interview with a representative of the Attorney General’s Offie@d Exhibit 21, Nurse Daniel
Layton’s interview witha representative of the Attorney Gener@lffice) andfour facsidentified
in Plaintiffs’ Motion for Summaryudgment (1 23, 33, 44, and 6But Defendants’ objections
are so conclusory and lacking in analysis that they entirely fail to allege“thleycontent or
substance of the evidence” (or even the evidence as submitted) would not bebéelietissal.
For example, in their respse to paragraph 62 Bfaintiffs’ statemergtof fact Defendants state:
“Objection based on hearsay (Rule 802) and the lack of foundation (Rule S8&Ppp’n Mot.

S.J. at 22. And that is the extent ofitlabjection. Defendants’ objgons to three other statements

3 Defendants also object to § 33 for lack of relevance.
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of fact,see id.at 11(objecting to § 23 for lack of foundation) and-16 (objecting to 1 33 and
44 ashearsay antbr lack of foundation), and Defendants’ objections to the five complete exhibits,
see idat 5 nl (objecting on “basis of hearsay” and “lack of foundation”), are equally conclusory.
Following oral argument on the cresmtions for summary judgment, the court ordered
supplemental briefing on Defendants’ previously asserted objections, notirthehatjections
were conclusory anthatit is the objecting party’s burden tonake its objection clear; the trial
judge need not imagine all the possible grounds for an objec#dogélo v. Armstrong World
Indus., Inc, 11 F.3d 957, 9681 (10th Cir. 1993)Defendants filech supplemental response on
May 15, 2019. Plaintiffs responded on May 17, 260 June 3, 2019, Defendants filed a motion
for leave to file addional objectionsHaving reviewed both partiesupplemental briefingthe
courtlargely overrules Defendants’ objectioasid denies its motion for leave to file additional

objections>

4 Plaintiffs attach three declarations by their experts, Deborah Schultkeb Starr, and Todd
Vinger affirming that, if called to testify at trial, they would testify the facts and opinions
contained in their respective expert reports.

°> Defendants argue that they should be allowed to file additional objections becanttsPla
response, captioned “Supplemental Brief on Admissibility of Evidence,” was an unaedhsuiz
reply memorandum. But Plaintiffs’ response, regardless of the title, was nohamzed. Indeed,

the court specifically ordered both parties to provide supplemental briefing on Def&ndant
evidentiary objections and Plaintiffs’ Supplemental Brief was filecegponse to that ordesee
ECF No. 51. Defendants also argue that they should be able to address the declarations and
affidavits of Plaintiffs’ experts attached to Plaintiffs’ response briehbse they were submitted

in an “attempt to correct the fatal flaws in [Plaintiffs’] initial submissions” andtlaeeefoe
unauthorized. But Plaintiffs’ burden under Fed. R. Civ. P. 56(c)(2) is to explaiftkeéhgnaterial

is admissible as presented or to explain the admissible form that is anticipateédR. Civ. P.
56(c)(2) adv. commcmt. The declarations and affidavitattached to Plaintiffs’ brief were
submitted in response to Defendants’ objections and are therefore proper.



a. Exhibit 10, Dr. Starr's Expert Report

Defendants object to Dr. Star Expert Reporton grounds of hearsay and lack of
foundationand argue that it should be excluded in its entirBtgfendants do not address why the
expert report and the statements contained therein constitute hearsayfoutalation. Instead,
they argue that Dr. Starr will not be able to testify at trial bedaiggxpert opinions “are contrary
to the undisputed evidenceBut there isno rule of evidenceequiring that expert testimony be
based only upofactsthat are undispute®ilf that werethe casgthen Defendants’ expert Dr. Tubbs
would not be allowed to testify either. Dr. Staastsubmitted an affidavit that he would tesafy
trial to the opinionscontained in his expert report. The court therefore overrules Defendants’
objections to Dr. Starr's expert report at the summary judgment stage, inchuslitggtimony
regarding the symptoms of blddoss because those statements can be presented in a form
admissible at trial.

b. Exhibit 11, Nurse Schultz’'s Expert Report

Defendants object to Nurse Deborah SchslExpert Report on grounds of hearsay and
lack of foundation. Again, they fail to explain why the statements in theirntumen, as part of
an expert report, constitute hearsay or lack foundation. Nevertheless, Dedeardaet assuming
that the evidence is inadmissible as offered, that Nurse Schultz may not testifysdéder

opinions go to whether Nurse Anderson violated state law or committed medicalctiagpand

® On the other hand, an expert whose testimony is unreliable under the standardeattioula
Daubert v. Merrell Dow Pharms., InG09 U.S. 579 (1993) should be excluded. However, aside
from citing toDodge v. Cotter Corp.328 F.3d 1212, 1222 (10th Cir. 2003), Defendants do not
offer any argument that the expert opinions on which Plaintiffs rely shoulcch&le” on grounds

of unreliability. SeeDefendants’ Supplemental Brief at 6 n.16 (stating “[e]xpert opinion must be
based on he ats [sic]”).

” This testimony provided the evidentiary support for paragraph 44 of Plaintiffsmstateof
undisputed facts.



not to whether Nurse Anderson violated Miller’'s constitutional rights. In etbeds, Defendants
argue that Nurse Schultz may not testify because her opinion is not relevant.

While Defendants are correct that a deliberate indifference claim must be based on more
than a violation of state law, the court finds that the standard of medical cateemdefined in
the Utah Nurse Practice Act or based upon general nursing standaetsyant to the elements
of a deliberate indifference claim. Plaintiffs must establish thHhéMhad a serious medical need
that Nurse Anderson deliberately ignored. The applicable standard o$ caleviant to both the
objective and subjective elements of that stauséurse Schultz has signed an affidatéting
that she would testify at triéd the opinions and facts contained in her expert report, Defendants’
objections are overruled.

c. Exhibit 16, Todd Vinger's Expert Report

Defendants object to Todd Vinger's Expert Report on grounds of hearsay and lack of
foundation. They do not explain why his report is inadmissible in the form offerea;dug that
he would not be able to testify at trial as to whether Davis County Jail shouldnlaavained a
written medical policy because “the Utah Department of Professionaldingerequired Davis
County to do away with its medical treatment protocols . . . , and because the tadareply
with the Jail policy to implement treatmeprotocols will not support a section 1983 deliberate
indifference claim.”But Defendants do not explain how these arguments render Mr. Vinger’'s
testimony inadmissible. To the extedefendants are arguing thitr. Vinger's testimony is
irrelevant, the cort overrules that objection. The court finds tivat Vinger’s testimony is
relevant to a municipal liability deliberate indifference claim because it goes tbvioeisness of
the risk presented bgylack of written medical policies

Defendants also gue that “Mr. Vinger does not offer any opinion to the effect that the

failure to have treatment protocols was the proximate cause of any injury to Nés.avid that
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he could not give such an opinion due to his not being a physician or other qualiflezime
professional.” The court fails to see how Mr. Vinger’s lack of an opinion as to iceusatders
inadmissible his opinion on other matters. The court therefore overrules Defndigattionsto
Mr. Vinger's report and the statements of fact refyon his report, including paragraph 62.

d. Exhibit 20, Clerk Austin Rogers’ mterview with the Attorney General

Defendants object to the recording of the intervaé@lerk Austin Rogers, a Davis County
Jail Clerk who was on duty the night of the incident, which was conducted &gresentative of
the Utah Attorney General’s office. They object to the recording in the forramtessbecause it
was not administered under oath and argue that two opinkpnessed by Clerk Rogers, relied
upon by Plaintiffs aparagraph23 and 33f their statement of factsvould not be admissible in
any form at trial. Defendaritebjection to the recording overruled because Clerk Rogers may
be called as a witness at triilhe appears at trialhe information containeid the interview can
be presented in an admissible form.

Defendants alsobject to two specific opinions expressed by Clerk Rogers, which form
the basis foparagraph®23 and 33 of Plaintiffs’ statement of undisputed facts. Defendants first
object to Clerk Rogers’ opinion that he thought Miller should have been taken to the hospital
immediately after the bunk fall. Defendants object Ragersis not qualified to give medical
opinions and therefore his lay opinion should be excluded. This objection is overruled because the
objective prong of the deliberate indifference standakdwhether or not a serious medical need
was so obvious that a lay person would have realimedeed for medical attention. Clerk R&er
opinion as a lay person on Miller’s state after her falhéefore relevant

Next, Defendants object to Clerk Rogepinion that he thought the nurssshe jailwere
lazy, arguing that his opinion as to the quality of the Davis Countypdesks generally is irrelevant

because it does not specifically address Nurse Andefsencourt sustains thisbjection. Clerk
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Rogers’ opinion®n the general character of the nurseshe Davis County Jail, including any
opinion he may have about Nurse Andersesimply not relevant to whether Nurse Anderson
was deliberately indifferent to Miller's medical neéd3efendantsobjection toparagrap23 on
grounds of hearsay, lack fdundation,andrelevance are overruled, but Defendants’ objection to
paragraph 33 for lack of relevance is sustained.

e. Exhibit 21, Nurse Daniel Layton’s hterview with the Attorney General

Defendants object to the complete recording of the intereleMurse Daniel Layton, a
Davis County Jail Nurse who was on duty the night of the ingisdémth was conducted by
representative of the Utah Attorney General’s office. Defendaetrsayobjections as to the
recording are overruled because Nutsayton maybe called as a witness at trial. If sbe
information contained in the recording can be presentas iadmissibléorm. Defendantslso
object to Nurse Layton describing the contents of a telephone conversation that hé Rapuiy
Lloyd concerning Miller. These objections aisooverruled. Nurse Layton can testify as to his
end of the conversation and Deputy Lloyd can likewise testify as to what he said ed_Bytien.
And it appears that the statements may not necessarily be offered forttheftthe matter
asserted.

2. Objections Based on Lack of Relevance and Probative Value

Defendants also object fmaragraphsl6, and68—71 far lack of relevance and lack of

probative value.

8 Alternatively, under Federal Ruté Evidence 404(a)(1), “[e]vidence of a person’s character or
character trait is not admissible to prove that on a particular occasion g@n pEsted in
accordance with the character or ttfait.
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a. Statement of Fact | 16

Defendants objean relevance grounds to the statement that Nurse Anderson violated his
usual practice by not takiniller’s vitals because taking her vitals may not have helpaghdise
herinjury. The court overrules this objection. While the question leéthver Miller would have
survived had her vitals been takenhstly disputed, the question of whether Nurse Anderson
should have taken her vitatsclearly relevanto Plaintiffs’ deliberate indifference claim.

b. Statements of Fact 1 68-71

Defendants object to paragraphs 68 through 71 on the grthatdbey are irrelevarand
lack probative value. Paragraphs 68 to 71 relate to the review and training policissirtbat
Ondricek either did or did not have in place at the time of Miller's death. Because one offBlainti
claims is deliberate indifference by Nurse Ondricek as a supervisor, whiddisgted on Nurse
Ondricek’s failure to train and supervise Nurse Anderson, the court findhdisatfacts arboth
relevant and probative. Defendants’ objectionslaeeeforeoverruled.

Il. ANALYSIS

Plaintiffs move for summary judgment on their first aedand causeof actionbrought
pursuant to 42 U.S.C. § 1983ummary judgment igroper “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as afrsattér
Fed. R. Civ. P. 56(aJA fact is material if, under the governing law, it could have an effect on the
outcome of the lawsuit. A dispute over a material fact is genuine if a rafiogatould find in
favor of the nonmoving party on the evidence present&chneider v. City obrand Junction
Padlice Dept, 717 F.3d 760, 767 (10th Cir. 201@)uoting Tabor v. Hilti, Inc, 703 F.3d 1206,
1215 (10th Cir. 2013)

Defendants filed a crogaotion for summary judgment asserting the defense of qualified
immunityon behalf oSheriff RchardsonNurse Anderson, and Nurse Ondriaekheir individual
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capacitiesandmoving to dismiss altlaimsagainstDavis County and againSheriff Richardson
in his official capacity Because “[g]ualified immunity is designed to shield pubfitcials from
liability,” the issue must be resolved at “the earlgstsible stage in litigatioh.Albright v.
Rodriguez 51 F.3d 1531, 1534 (10th Cir. 199gjuotingHunter v. Bryant502 U.S. 224, 227
(1991)).Therefore, the court addresses the isdugualified immunity first.

A. QUALIFIED |IMMUNITY OF THE INDIVIDUAL DEFENDANTS

Becauselte individual defendantsave raisd the defense of qualified immunitthe court
proceeds differeht than it does when considering a typical motion for summary judgi8ert
Nelson v. McMullen207 F.3d 1202, 12686 (10th Cir. 2000)When a defendant asserts
qualified immunity at summary judgment, the burden shifts to the plaintiff to show Ihalre(
defendant violated a constitutional right and (2) cbestitutional right was clearly established.”
Keith v. Koerner843 F.3d 833, 837 (10th Cir. 201@uotingThomson v. Salt Lake Ct$84 F.3d
1304, 1312 (10th Cir. 200Q)'If, and only if, the plaintiff meets this twpart test does a defendant
then bear the traditional burden of the movant for summary judgrstrwing that there are no
genuine issues of material fact and that he or she is entitled to judgment as afrieitérid.
(quotingClark v. Edmunds513 F.3d 1219, 1222 (10th Cir. 2008)).

“In determiningwhether the plaintiff has met [his or hésirden of establishirigthe
violation ofaclearly establishedonstitutionakight, the court Will construe the facts in the light
most favorable to the plaintiff as the nonmoving parfyhbmson584 F.3dat 1312; seealso
Riggins v. Goodmarb72 F.3d 1101, 1107 (10th Cir. 2009) (“The plaintiff must demonsbrate
the facts allegetloth that the defendant violated his constitutional or statutory rights, and that the
right was clearly established at the time of the alleged unlawful actjvit{."clearly established
right is one that issufficiently clear that every reasonable afii would have understood that

what he is doing violates that rightMullenix v. Luna136 S. Ct. 305, 308 (2015) (per curiam)
13



(quotingReichle v. Howards66 U.S. 658, 6642012))° The clearly established prong will be
met if there is & Supreme Catior Tenth Circuit decision on point, or the clearly established
weight of authority from other courfsas]found the law tde as the plaintiff maintainsBrown
v. Montoya 662 F.3d 1152, 1164 (10th Cir. 20 fjuotingStearns v. Clarksqr615 F.3d 128,
1282 (10th Cir. 2010)

A court “may address these requirements in any drdéayfield v. Bethards826 F.3d

1252, 1255 (10th Cir. 2016)Failure on either element . . . is fatal to the plaigifiause.Aragon

° Defendants argue that whether or thatre was a clearly established constitutional righy; éne
entitled to qualified immunity becausiee reasonableness of their actions may be shown by their
“good faith? SeeDefs.” Mot. S.J. at 12. But the officialsubjectivé‘good faith” is not réevant

to an inquiry into whether the law was clearly established such thaljaativelyreasonable
officer would have known his or her conduct violated the plaintiffs’ constitutional ri§ets
Harlow v. Fitzgerald 457 U.S. 800, 8189 (1982) Defining “the limits of qualified immunity
essentially in objective terrhand disavowing prior subjective inquiries, such as thesehéorth

in Wood v. Strickland420 U.S. 308, 32-2 (1975). In other words, to overcome qualified
immunity, Plaintiffs must demonstrate thpaitor case law has establishedomstitutionakight and

“the contours of the right must be sufficiently clear that a reasonable loffmigd understand
that what hgor shelis doing violates that riglitAnderson v. Creightq83 U.S. 635, 635 (1987)
see alsdAragon v. City of Albuquerqud23 F. Appx 790, 74 (10th Cir. 2011)"“It remains the
plaintiff's additional burden . . . to identify clearly established law at the times @frtest capable

of alerting a reasonable officer that the challenged conduct was unaimstt”). Conversely, if
thereis no clearly establistielaw that wouldhave alertedh reasonable official that his or her
conduct was unconstitutional, then he or bkely acted reasonably and generallyentitled to
qualified immunity SeeMata v. Saiz 427 F.3d 745, 749 (10th Cir. 2005) (“The relevant,
dispositive inquiry in dermining whether a right is clearly established is whether it would be
clear to a reasonable officer that fus her] conduct was unlawful in the situation he confronted.”
(citationomitted); but seeHopev. Pelze, 536U.S.730, 739-41 (2002)€jecingthe requirement
that “the factsof previous cases be materiallsimilar” to thosein the present cage overcome
immunityand insteadequiring that officers &ve*“fair waming” of the constutional line)} Casey

v. City of Federal Height609 F.3d 1278, 1288.0th Cir. 2007)(citing Hopeto denyqualified
immunity and $ating that‘we need not have decided a case involving similar facts to say that no
reasonhle officer could believe that he was entitled to behajdefsndantjallegedly did’). In

sum any evidence or testimony related to the Defendants acting in good faith iglembnt to

the subjective element of the deliberative indifference anafgsishe alleged constitutional
violation. SeeMitchell v. Maynard 80 F.3d 1433, 1444 (10th Cir. 1996).
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v. City of Albuquerquet23 F.App’x 790, 792 (10th Cir. 2011The court willnow address each
element as to each cause of action.

1. First Cause of Action: Deliberate Indifference to Medical Needs in Violation fo
the Eighth Amendment'©

In their first cause of action against Nurse AndeysBlaintiffs allegethat Nurse
Anderson’sdeliberate indifference to Miller's medical needs resulted in her death. iSpkg;if
Plaintiffs allege that Nurse Anderson'’s failure to take Miller’s vitals immelgiafeer her fall and
his subsequeriailure to monitor hewitals over the course of the next three hours resulted in the
failure to diagnosailler's internal bleedingn time to prevent her deatRlaintiffs allege that
these actions by Nurse Anderson constitute deliberate indifference to'sviiedical needs in
violation of the Eighth Amendment.

a. Clearly Established Right

Plaintiffs first cause of etion alleges a violation ofa clearly establishedight.
“[Dleliberate indifference to serious medical needs of prisoners constifigegnnecessary and

wanton infliction of pain,” proscribed by the Eighth Amendme@&llahan v. Poppell471 F.3d

10 plaintiffs title the first cause of action of their complaint “Deliberate Indiffeegto Ms. Miller’s

8th and/or 14th Amendment Rights Failure to Provide Proper Medical Carélhe court
recanizes thaMs. Miller was a pretrial detainee at thme of the incident andretrial detainees
are protected under the Due Process Clause rather than the Eighth AmeBSesBsity. Wolfish
441 U.S. 520, 535 106 (1979)But in the Tenth Circuit jail officials “owe pretrialdetainees . .

at least the same standard of care prison officials owe convicted ifnBdsekmon v. Suttqry34
F.3d1237, 1244 (10th Cir. 2013Jhereforethe courtrelies on Eighth mendment authority and
“applies an analysis identical to that appliadEighth Amendment cases brought pursuant to
Section1983.”Lopez v. LeMasted 72 F.3d 756, 759 n.2 (10th Cir. 1999).

1 plaintiffs do not specify against which Defendants they assert therdinse of action, but they
have only alleged deliberate actions by Nurse Anderson. Because “liability81h883 must be
based on [a] defendant’s personal involvement in the alleged constitutional violation,” the cour
addresses this claim only as to Nurse Anderbtayfield v. Harvey Cty. Sheriff Dep’t 732 F.

App’x 685, 688 (10th Cir. 2018) (alteration in original) (quotBahneider717 F.3dat 768).
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1155, 1159 (10th Cir. 2006) (quotirigstelle v. Gamble429 U.S. 97, 1041976). Thus, “[a]
plaintiff states a cognizable Eighth Amendment claim for denial of medical attentiefoifshe]
‘allege[s] acts or omissions sufficiently harmful to evidence deliberatifersthce toserious
medical needs. Olsen v. Laton Hills Mall, 312 F.3d 1304, 1315 (10th Cir. 200@juoting
Estelle 429 U.S. at 1062 “This is true whether the indifference is manifested by prison doctors
in their response to the prisoner’s needs or by prison guards in intentionallyglenvielaying
access to medical care or intentionally interfering with the treatment orszeipeg.” Estelle 429
U.S.at104-05In the Tenth Circuit, “there is little doubt that deliberate indifference to an inmate’s
serious medical need is a clearly established constitutional datd v. Saiz427 F.3d 745, 749
(10th Cir. 2005). And it is clebrestablished thatediberate indifference to serious medical needs
may be“shown when prison officials have prevented an inmate from receiving recommended
treatment or when an inmate is denied access to medical personnel capable of evaduagied th
for treatment. Ramos v. Lamn%39 F.2d 559, 575 (10th Cir. 1980hus,Plaintiffs have met their
burden ofalleginga clearly establishecbnstitutionakight.

b. Constitutional Violation

To successfully state a claim for deliberate indifferetackliller's serious medical needs
in violation of the Eighth Amendment, Plaintiffs mestablish two componeni{&) “an objective
component requiring that the pain or deprivation be sufficiently setiauns;(2) “a subjective
component requiring thaheé offending officials act with a sufficiently culpable state of niind.

Mitchell v. Maynard 80 F.3d 1433, 1444 (10th Cir. 199uotingMiller v. Glanz 948 F.2d 1562,

12 Defendants arguthat “there is no case law requiring Defendants to provide Ms. Miller with
certain medical treatment or setting the level of treatrabove the standard of care.” SexdsD
Mot. S.J. at 11. But that argument is padperlydirected to the existence bfs. Miller’s clearly
established right to ndtave her serious medical nedd=sated with deliberatendifference See
Mata, 427 F.3d at 749. Rather, it goes to the issuehafther Defendant€onduct related t¥s.
Miller’s condition was a violation dferclearly estabBhed right to medical treatment
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1569 (10th Cir. 1991))see alsdMata, 427 F.3d at 751" The test for constitutiondiability of
prison officials ‘involves both an objective and a subjective compdhefquoting Sealock v.
Coloradq 218 F.3d 1205, 1209 (10th Cir. 2000)).

i. Objective Component

To satisfythe objective component, Plaintiffs “must set forth facts demonstrating that [the]
alleged medical need . . . ‘wasufficiently seriou$to meet the objective element of the deliberate
indifference test.””Oxendine v. Kaplan241 F.3d 1272, 127487 (10th Cir. 2001)quoting
Sealock218 F.3d at 1210)n a case such as this where Plaintiffs allege Dred¢ndants delayed
in providingmedical treatment, Plaintiffs must also demonstttitat the Defendants’ delay in
meeting that need caused . . . ‘substdrtarm.” Id. Plaintiffs allege that Miller had a serious
medical need to have her vitédgken ananonitored byNurse Andersofollowing her fallbecause
that waghe only way to diagnose her internal injuPjaintiffs argue that hamliller's vitals bea
taken and monitored, Nurse Anderson would have observed a drefbiood pressure and other
symptoms thatvould have allowedNurse Andersomo diagnos internal bleeding and transport
Miller to the hospital in time to save her life.

a) Serious Medical Need

The first question is whethére need to monitor Miller artdkehervitals was sufficiently
serious. A medical need is sufficiently serious ‘if it is one that has been diagngsegHysician
as mandating treatment or one that is so obvious that even a lay person woulé@&agilize the
necessity for a doctor’s attentionSealock218 F.3dat 1209 (quotingHunt v. Uphoff199 F.3d
1220, 1224 (10th Cid.999)). Had Nurse Anderson known that Miller ruptured her spiléder’s
medical need would have been obvious. However, a ruptured spheéor internal bleeding
would not be obvious to a lay person. Thus, the question cannot be whether Miller’s finalidiagnos

was sufficiently serious, but whether hmmditionat the time of the incident necessitated that
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Nurse Anderson monitdrer vitals. SeeMata, 427 F.3dat 753 (discussingwhether the test for

the objective component applies to (1) the alleged harm to the prisoner or (2) the prisoner’s
symptoms at the time dfi¢ prison employee’s actions,” and deciding thatay be appliedo an
“intermediate harm rather than the last untoward event to befall [the pldiptiffthe answer is

in the negative, and “the necessity for treatment would not be obvious to a lay persadita m
judgment of the physician, even if grossly negligent, is not subject to sgaesding in the guise

of an Eighth Amendment claimld. at 751.

Nurse Anderson, Nurse Ondricek, and Defendants’ Medical EXperT,ubbs,all agree
that the attending nurse should takeinmate’s vitalsfollowing a suspected injuryspecifically,
Nurse Ondricek testified that whéme medicalnit responds to an incident where an inmate may
have been injured, the nurse may either send the patient to giahbthere is an obvious critical
injury or, if there is no obvious injurythe nurse should monitor the patient’s vitals to see if there
is any observable change in condition over the next few hSaeRls.” Mot. S.J., Ex. 4 at 30n
the latter case, Nurse Ondricek testified that the patient should be trahstemedical @ be
monitored.According to Nurse Ondricek, only if there is no suspected injury may the failure to
checkvitals or monitor the patieriite excused.

Defendants argue that there was no suspected injury, and therefore NursaAddenot
need to take Miér’s vitals orplace Miller undemedicalsupervisionln support, theyargue that
Nurse Anderson was justified in assuming Miller was only experiencing mptietamine
withdrawal because her symptoms were similar to withdrawal symptoms ansgéetadid not
have arobviousexternal injury The record shows that initially Miller was able to dress herself

and stand on her own. The record also supports that Nurse Anderson would not have been able to
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diagnoseMiller’s internal injury from his initial assesgnt and that there may not have been any
externalevidence of the seriousnesshefinjury.

However,thereare disputes of material fact regarding whether Miller should have been
monitored First, the record does not support Defendants’ arguthahtMiller was evidencing
symptoms of methamphetamine withdrawatause there is no recadidence identifying the
symptoms of methamphetamingthdrawal. Second, there @&sgenuinedispute ofmateral fact
regardirg Defendantsassertiorthat Miller was not etitled to have her vitals taken or monitored.
Miller’s vitals should have been taken if there was evidence of a seriousanid there isecord
evidenceestablishinghat Miller suffereda serious injuryMiller’s cellmate toldNurse Anderson
that Miller fell with great force and hit her head on the concrete floor. Miller could not walk
unassisted and was unresponsive to questioning-niatical observers such as Davis County
officers and Clerk Rogers all testified that Miller walsviously in need of edical attention.
Defendantsown expert, Dr. Tubbsstates conclusivelthat Anderson’s initial evaluation should
have included a vital sign checkdditionally, even if Nurse Anderson initially believed that
Miller had not suffered any serious injury, the fact that Miller could ndk idicated she should
have been placed under observation. Nurse Ondricek testified that a patiesanmbtwalk or
who needsassistance walking should be transferred to medical, ewbe thability to walkis
attributable tavithdrawal symptoms. Thusjhetheithere wagvidence of symptoms necessitating
medical attention ig dispute.

When assessing the defedegualified immunity on a motion for summary judgment, the
court views the facts in the light most favorable to Plaintifisder this standard, the court must
assume thatliller had a serious medical need to have her vitals taken and monitored by Nurse

Anderson. The court now turns to whether his failure to dcagsedMiller substantial harm.
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b) Substantial Harm

“The substantial harm requirement ‘may be satisfied by lifelong handicapamentoss,
or considerable pain.’Mata, 427 F.3d at 75{quoting Garrett v. Stratman254 F.3d 946, 950
(10th Cir. 2001)) Death certainly qualifies as a substantial harm, but did the failure to monitor
Miller’'s vitals cause her death? In other words, waulthitoring Miller’s vitalshave prevented
her death?Plaintiffs argue yesPlaintiffs’ expert, Dr. Starf opinesthat Miller experienced
“hemodynamically significant deterioration” from her ruptured spleenmdatainsthat there
would have been evidenoé Miller’'s deteriorationwithin one hour afteher fall. According to
Starr, 15% blood loss results in a high pulse rate, anxiety, and a narrow pulse pres40 %t
blood loss, patients show an elevated heart rate, low blood pressure, a narrow pulse, press
elevated respiratory rate, and increasexiety or confusionSeePIs’ Mot. S.J., Ex. 10Finally,
Dr. Starr opined that, “[h]ad Ms. Miller’'s blunt abdomimajuries been recognized earlier, it is
my professional opinion that this condition would have been surgically treated and she weuld ha
a very high likelihood of survival with no resultant sequeldd.”at 2. Defendants’ expert
Dr. Tubbsyehemently disputes thide opines thatMiller’s diagnosis likely would not have been
apparent to Anderson based on findings of vital sigids,"Ex. 12at 4 According to Dr. Tubbs,
because Miller’s blood pressure would have been elevated due to the fall, “ikesyuthiat Miller
would have been found hypotensive and tachycardic at the time of injgrin’short,there is a
dispute of materidhct as to whethevliller’s internal bleeding could have been diagnasddane
to allow for a successful surgical intervention. However, Defendants do nostctratMiller
could have livedhadthe internableeding been diagnosed in time. Viewingsifacts in the ligh
most favorable to Plaintifféhe court concludes that Miller's death could have been previeatkd
Nurse Anderson taken her vital sigidaintiffs havethereforemet the objective element of the

two-partdeliberate indifferenctest.
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ii. Subjective Component

Next, Plaintiffs must establisthe subjective component of deliberate indifference
“Deliberate indifference does not require alfimg of express intent to harnMitchell, 80 F.3dat
1442 Rather, teliberate indifference requires that the prison official knew of amdghisded ‘an
excessive risk to inmate health or safetyd” (quoting Farmer v. Brennan511 U.S. 825836
(1994))1 “[A] llegations of ‘inadvertent failure to provide adequate médieme’ or of a
‘negligent . . . diagnos[is]’ simply fail to establish the requisite culpabte sf mind."ld. at 1444
(alteration in original) (quotinygVilson v. Seiter501 U.S. 294, 297 (1991)). “[Ahere differene
of opinion between the prisanmalical staff and the inmate as to the diagnosis or treatment which
the inmate receives does not support a cldiorwel and unusual punishmenRamos 639 F.2d
at 575. Plaintiffs allege that Nurse Anderson was aware of the substantislassiociated with
falls at the jail and chose to ignotleem on account of his biased assumption that Miller was
suffering methamphetamine withdrawal. Plaintiffs also allege that NAmskrson ignored
Miller's need for medical monitoring because of thasnebias.

“Whether the prison official had the requisite knowledge of a substantial risk to ae'mma
health or safety ‘is a question of fact subject to demonstration in the waya) including
inference from circumstantial evidence. .”” Oxendinge 241 F.3dat 1276 (quoting~armer, 511
U.S. at 842). “[A]factfinder may conclude that a prison official knew of a substantial risk from
the very fact that the risk was obviou$d: The court can infer deliberate indifference if “the
symptoms [were] such that a prison employee knew the risk to the prisoner and clibses(ygc

to disregard it[.]'Mata, 427 F.3dcat 753.In this casethe question ofvhether Nurse Anderson was

1341t is, indeed, fair to say that acting or failing to act with deliberatefardifice to a substantial
risk of serious harm to a prisoner is the equivalent of recklessly disreg#ndingsk.” Farmer,
511 U.S. at 836.
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aware of the risk that Millavas seriously injured and needed to be monitored;Hmsge to ignore
it, is hotly disputed.

There is no evidence that Nurse Anderson should have been aware that Milleaveay
ruptured her spleen from the fall. Nor is there evidence that Anderson could have diagnosed
Miller's ruptured spleen from his initial physical exantina of her. Butthere is evidence that
Nurse Anderson should have realizld significant risk that Miller had been seriguisijured by
falling from an upper bunk onto a concrete floAnd Nurse Anderson was aware of Miller's
symptomsAt the outset Miller was complaining of pain everywheveller’s cellmate told\Nurse
Anderson hat Miller hit her head on théoor. Miller said she was dizzy and felt nauseous. Miller
could notwalk twenty feet unassistedevertheless, Nurse Anderson decidelgaweher to sleep
off hersuspectedavithdrawal and did not return to check on her. He did not perform a basic blood
pressure examan did he return to see ifer pain had subsided. Millewas unconscious and
unmoving forthree hourson the floor of her Lima cell befoshe was taken to the medical unit

Nurse Anderson’s testimonyakes itclear that he did not believe Miller was seriously
injured because hassumedhat she was going through withdrawal. Defendants argue that this
testimony precludes a finding that Nurse Anderson was deliberatkfierent to Miller's care.

The court disagreeBirst, Miller's symptoms indicated that something was seriously wrNngse
Anderson’sassumption that she was only withdrawing entirely ignored the fadwiiiat could
have been experiencing withdrdwand was seriously injuredby her fall In fact, Miller’s
symptoms were such thatreasonable jurarouldfind that Nurse Andersoshould have known
Miller was injured, not justuffering withdrawalthat he should have monitored her more clgsely
and thathis failure to doso constitutesleliberate indifferenceSecond, even if Miller were only

suffering from withdrawal, shstill should have been monitored. At the very least, a reasonable
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juror could find that Nurse Andersavas deliberately indifferent by not monitoring her, if not in
medical than at least in her cell, as nurses are required tor qmtients withdrawing from
methamphetamindResolving allfactual disputesn favor of Plaintiffs, the countoncludes that
NurseAndersordisregar@édthe substantial risk that Miller was seriously injured in thediadl in

need of medicakttention Plaintiffs have therefore established that Nurse Anderson is not entitled
to qualified immunityon their first cause of action

2. Second Cause of Action: Failure to Train and/or Supervise in Violation of the
Eighth Amendment

Plaintiffs second cause of action allegbsit Nurse Ondricek and SheriRichardsonn
theirindividual capacitiesas supervisors at Davis County Jail weediberately indifferent to the
medical needs d¥liller. Plaintiffs also assethis claimagainst Davis County Defendants move
to dismiss this claim a® all Defendanton groundsof qualified immunity The courttherefore
analyzeswhether Plaintiffs have alleged a constitutional \tiolaof clearly established lalwy
each individual defendant whetherDefendants are entitled to qualified immunity.

a. Clearly Established Law

“Section 1983 does not authorize liability under a theory of respondeat superior.”
Schneider717 F.3dat 767(quotingBrown, 662 F.3dat 1164). Howeverit is clearly established
in the Tenth Circuit that a government official’s failure to train and/or supecaiseonstitute a
violation of an inmate’s constitutionalgtts if the supervisor, by hisr her“own individual
actions, has violated the ConstitutioAshcroft v. Igbal556 U.S. 662, 676 (20Q9Vhis is called
a “supervisory liability” claim.Schneider 717 F.3d at 767/Such a claim requires “more than
supervisor's mere knowledge of his subordinatgieduct.”ld. (citing Igbal, 556 U.S. at 677).

Rather, © successfully assera claim for supervisory liability, Plaintiffs Must show an

14 Plaintiffs have stipulated to the dismissal of Sheriff Richardson in his offigialois.
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‘affirmative link’ between the supervisor and the constitutional violatlmn’establishing three
elements“(1) personal involvemen{2) causation, and (3) state of mintdd” (quotingDodds v.
Richardson614 F.3d 1185, 1195 (10th Cir. 2010)).

Personal involvement cannot be based on vicarious liability, but must be shown “with
evidence that ‘the defendant promulgated, created, implemented or possessedbitgptansi
the continued operation of a policy’ that caused the constitutional hKeqiti v. Koerner 707
F.3d 1185, 1188 (10th Cir. 2013jjuoting Dodds 614 F.3d at 1195, 1199.Plaintiffs must
“establish the ‘requisite caalsconnection’ by showing ‘the defendant set in motion a series of
events that the defendant knew or reasonably should have known would cause others to deprive
the plaintiff of her constitutional right§.Schneider717 F.3dat 768 (quotingdbodds 614 F.3d at
1185. Finally, Plaintiffs must Show that the defendant took the alleged actions with the requisite
state of mind. Precisely what state of mind is required for individual Iyaldiépends on the type
of claim a plaintiff brings Id. at 769 As the underlying constitutional violation alleged by
plaintiffs is deliberate indifference in violation of the Eighth Amendment, Plamiffist show
that Defendants acted with the same mental stat®lurse Anderson, in this cadeliberate
indifference SeeDodds 614 F.3dat 1204(holding that the state of mind required for a supervisory
claim “is the same state of mind required for the constitutional deprivation” alleged)

Plaintiffs allege that Nurse Ondricek should be liable in his role as a sqgefor his
failure to properly supervise and/or train Nurse Anderson. Plaintiffsealiey Sheriff Richardson
should be liable for his failure to establish written medical protocolhé&iavis County JailTo
defeat qualified immunity, Plaintiffs must establish that there are disputed médetsaas to

Sheriff Richardson and Nurse Ondricek on each element of their supervisory liabiitiethe
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b. Constitutional Violation
i. Sheriff Richardson

Plaintiffs argue thaBheriff Richardsos decision to operatthe jail without awritten
medical policyconstitutes deliberate indifferengeviolation of the Eighth Amendmebecause
it caused Nurse Anderson to treat Miller with deliberate indifference

a) Personallnvolvement

The first question is whether Sheriff Richardson is responsible for thayetigalpolicy.
Defendants argue that Sheriff Richardson was not responsible for establshjadg's medical
policy. They rely on the testimony dr. Tubbs, whatestified that the prison doctor, not the
Sheriff, is in charge ofmedicalpolicy at the jail Defendantsalso rely onDavis County Policy
405.10,which states that “Davis County Jail treatment protocols and first aid presedil be
developed by the jail physician, psychiatrist and/or dentist.”

However, in his deposition, Sheriff Richarddestifiedthat he was in charge ofdering
andapproving all written protocols for the jail, including the nursing pokts testified i was his
job to order the jail physician tarite the policyHe also testified that there were policies in place
six years befordiller's death but that he had removed them at the requetiteoftate health
departmentViewing the facts in the light most favorable to Plaintiffs, the casgume that
Sheriff Richardson was personally involvedthe decision to run the jail without any written
treatment protocols

b) Causation

The next qustion is whether the lack ofvaritten medicabolicy caused Nurse Anderson
to be deliberately indifferent to Miller's medical neetlse relevant causation inquiry is “whether
an official's acts or omissions were the caus®t merely a contributing facterof the
constitutiondl infirm conditior that led to Plaintiffs’ harmrafoya v. Salazab16 F.3d 912, 922
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(10th Cir. 2008)quotingLaMarcav. Turner 995 F.2d1526, 153811th Cir. 1993). To meet this
burden,Plaintiffs must establish “a causal link between the defendant’s aotsiesions and the
infirm condition; in which case the defendant is precluded from contending that the
unconstitutional condition was not at least a proximate cause afjuries that arose from that
condition.”Id. (alteration in original).

Defendants contend that the lack of written policy has no causal connectviletts
deathbecause theinwritten policy at the time of her injury was to check vitals and monitor
prisoners in need of medical attention. Nurse Anderson ignored the unwritten policy, and
Defendants argue that a written one would not have changed Nurse Anderson’s Rictiotiits
do notdispute that there was an unofficial policy in place to takmmatés vitals following a
suspected injury and thereaftermonitorherin the medicalunit. However, Plaintiffs argue that
had there been an officialyritten policy in place NurseAnderson would not have ignored For
example, Bd he been requirdd follow a written, posfall checklist, then he would have taken
Miller’s vitals.

This inquiry requireshe courtto predict how a hypothetical policy would haaffected
Nurse Anderson’s action8ut the court need not undertake this exertiseause, as discussed
below, the court finds that Plaintiffs have not established that Sheriff Richardsdnwath the
requisite mindset.

¢) Deliberate Indifference

In Tafoya v. Salazar516 F.3d 912 (10th Cir. 2008), the Tenth Circuit addresised
requirements for determininghether a supervisor acted with deliberate indifference:

The standard is subjective, requiring that the official actually be

aware of facts from which the inference could be drawn that a

substantial risk of serious harm exists, and he must also draw the
inference An official’s failure to alleviate a significant risk of which

he was unaware, no matter how obvious the risk or how gross his
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negligence in failing tperceive it, is not an infliction of punishment
and therefore not a constitutional violation. The official’s
knowledge of the risk need not be knowledge of a substantial risk to
aparticularinmate, or knowledge of the particular manner in which
injury might occur.

Id. at 916 (internal quotation and citation marks omitted).

Here,Sheriff Richardson was aware that there was no written medical polityca and
that there had not beemein place for six years. He was also aware that the jail’'s inteahialyp
Davis County Jail Policy 401.03, requires a written medical policy. (“Polenek procedures
governing health care, health services, administration and management o¥ith€@aty Jail
health care program will be developed and written.”). Howet® make out a deliberate
indifference claim against Sheriff Richardson, Plaintiffs must establisthér@ was substantial
risk to inmates thate deliberately ignore@dnd one that is closely related to the harm that befell
Miller. SeeTafoyg 516 F.3cat916.

In their complaint, Plaintiffs allege th&heriff Richardson was deliberately indifferent to
the substantial risk of inmates falling off of bunks and suffering significantiesjurhere is
evidence that inmates fell fromtop bunk about once a month. But there is no evidémaie
inmates suffered significant umies from these falls. Even ihmates were suffering serious
injuries from these falllaintiffs cannot establish that Sheriff Richardson was indifferent to the
risk of bunk falk. The jail had a policy in place to limit bunk falls. When an inmatebooked
into the jail, he or sheasrequired to fill out an admission form that includes a question regarding
whetherhe or shewill likely experience withdrawal. This was used to determine whether the
inmate should be assigned to the top or bottom bunk. Miller did not indicate that she would suffer
withdrawal and she was therefore not assigned a bottom bunk.

In Plaintiffs’ reply in support of their motion for summary judgment, Plaintiffgiarthat

Defendants were aware that operating a jail without medical protocols vwsardidily certain to
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result in injury because the Davis County Jail policies require that wpttgncolsbe in place
and that it was highly predictable that injury would oogithout them In support, Plaintiffsite
to Olsen v. Layton Hills MaJI312 F.3d 1304, 1318 (10th Cir. 2002), where the Tenth Circuit noted
that amunicipality may be found deliberatelydlifferent “absent a pattern of unconstitutional
behavior if a violation of federal rights is a ‘highly predictable’ or ‘plaiobyious’ consequence
of a municipality’s action.” (internal citation omitfedut Plaintiffs argument fails as to Sheriff
Richardson in his individual capacity because the Supreme Court heldRkarmer v. Brennan
511 U.S. 825, 84a11 (1994), the “constructive notice” or “objective” test applicable to
municipalities does not apply to individual defenddft$An official's failure to alleviate a
significant risk of which he was unaware, no matter how obvious the risk or how gross his
negligence in failing to perceive it, is not an infliction of punishment and trerafot a
constitutional violation. Tafoyg 516 F.3dat 916

In Tafoya,the Tenth Circuit reversed the district court’s grant of summary judgment on
qualified immunity grounds because the Sheriff of a jail was “aware of priswttions that were
substantially likely to result in sexual assault of a fenrateate” based on a history of sexual
assaults at the prisotd. at 915.But in this case, Plaintiffs have failed to establish a pattern of
conduct at the jail that would have made Sheriff Richardson aware of substskti@alprisoners
arisingfrom the lack of a medicaprotocol Sheriff Richardson ithereforeentitled to qualified

immunity.

15“\We cannot accept petitioner's argument tf@ity of Cantorv. Harris, 489 U.S. 37§1989]
compels the conclusion here that a prison official who was unaware of a subs&tlharm
to an inmate may nevertheless be held liable under the Eighth Amendment if thesrahweals
and a reasonable prison official would have noticedrarmer, 511 U.S. at 841-42.
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ii. Nurse Ondricek

Plaintiffs argue that because Nurse Anderson violated Miller’s right®larse Ondricek
supervised Nurse Anderson, Nurse Ondricelsgedfailure to establish nursing protocolsain
Nurse Andersonand investigate inmate deaths constgudeliberateindifference The court
disagrees.

a) Personal Involvement

It is uncontested that Nurse Ondricels supervising nurse, was personally involved in
edablishing nursing protocolstaining the nurses (including Nurse Andersoahd conducting
postincident reviews® Thus, Nurse Ondricek was personally involved.

b) Causation

Plaintiffs allege that Nurse OndriceKalure to train Nurse Anderson was the cause of his
deliberate indifference to Miller's medical needsis claim calls for the fadinder to predict
whether Nurse Anderson would have behaved differently had he been bettelr Bairie court
need noteach this issue because Plaintifés/e failed to meet their burden as to Nurse Ondricek’s
state of mind

¢) Deliberate Indifference

To prove that Nurse Ondricek failure to train andmplement protocolsconstituted
deliberate indifferenceRlaintiffs must establish that Nurse Ondricek acted with the requisite
mindset.Plaintiffs must establish that Nurse Ondricaégliberately ignored a substantial risk to
inmates;Tafoyg 516 F.3cat916, or‘knowingly created a substantial risk of constitutional injury.”

Schneider717 F.3d at 769quotingDodds 614 F.3d at 1206). Plaintiffxlaims against Nurse

16 Defendants “dispute” these statements of fact by objecting for lack of relevantackraf
probative value. The court overrules those objections. Whether Nurse Ondricelpbadsery
authority is both relevant and probati®&=e supratp. 12.
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Ondricek fail for the same reasas their claims againStheriff RichardsonThere isno evidence
that Nurse Ondricek was awatkat his failure to train and implement protocols creaed
substantial risk of harm to inmates. There was no history of inmates alyiagesult of the lack
of protocols,nor was there a history of inmates dying from buaksf Nor have Plaintiffs
established that there wasyahistory ofmedical failures athe jail. Thus,the constitutional harm
thatNurse Andersm may have committeedeliberate indifference to Miller's medical needs
was not one of whicNlurseOndricek wasware Nurse Ondricek ithereforeentitled toqualified
immunity.
c. Official Capacity Defendant: Davis County

Plaintiffs havealsonamed Davis County in their second cause of adbdefendants move
the court to dismisthis cause of action in its entiretgrguing thatll defendants are entitled to
gualified immunity SeeDefs’ Mot. S.J.at 10 (“Similarly, Davis County and Sheriff Richardson
are entitled to qualified immunity beca&uBlaintiffs have failed to demonstrate that the County’s
policies, or lack thereof, directly caused Miller's deathBit Davis County is notreitled to
gualified immunity because a qualified immunitgfensas available only to individualsuedin
thar personal capacés SeeKentucky v. Grahapi73 U.S. 159, 1&-67 (1985)(“When it comes
to defenses to liability, an official in a persowalpacity action may, depending on his position, be
able to asert personal immunity defenses. .In an offidal-capacity action, these defenses are
unavailable.”). The court therefore denies Defendants’ motion for summary emtigmfavor of

Davis County on Plaintiffs’ second cause of action.

17 Plaintiffs’ second cause of action was originally asserted againstffSRietiardson in his
official capacity as well, but Plaintiffs have stipulated to dismiss ShefidRd®n becauseof

the purposes of their 8§ 1983 claim, Davis County and Sheriff Richardson in his officieitgapa
are interchangeabl8&eeKentucky v. Graham173 U.S. 159, 165-66 (1985).
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B. CROSSMOTION SFOR SUMMARY JUDGMENT

The court now addresses Plaintiffs’ Motion for Summary Judgniaintiffs move for
summary judgment against Nurse Andersother first cause of action. Because Nurse Anderson
is not entitled to qualified immunity, the court now addresses Plaintifighs against him.
Plaintiffs also move for summary judgmeagainstNurse Ondricekand Sheriff Richardsorin
their individual capacities and against Davis Couwntyther second cause of actionefendants
ask the court to deny Plaintiffs’ motion for sumy judgment, dismiss all claims against Davis
County, and dismiss Plaintiffs’ state law clailNurse Ondricek andheriff Richardsorare
entitled to qualified immunity on the second cause of action, but Davis County is notthihus,
court wil addresghat claimonly as it relates to Davis County.

Summary judgment is proper “if the movant shows that there is no genuine dispute as to
any material fact and the movant is entitled to judgment as a matter oFedav.R. Civ. P. 56(a).

“A fact is materialif, under the governing law, it could have an effect on the outcome of the
lawsuit. A dispute over a material fact is genuine if a rational ¢ayld find in favor of the
nonmoving party on the evidence present&dltineider717 F.3cht 767 (quotingrabor, 703 FE3d

at 1215) “At the summary judgment stage, the judgkinction is not to weigh the evidence and
determine the truth of the matte€oncrete Works of Coloinc. v. City & Cty. of DenveB6 F.3d
1513, 1518 (10th Cir. 1994)Nonetheless, ‘[w]here the record taken as a whole could not lead a
rational trier of fact to find for the nonmoving party,” summary judgment in favor antheng

party is proper.’d. (alteration in original{quotingMatsushita Elec. Indus. Co. v. Zenith Radio

Corp, 475 U.S. 574, 587 (1986)).
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1. First Cause of Action: Deliberate Indifference to Medical Needs in Violation fo
the 8th Amendment

Plaintiffs move for summary judgment against Nurse Andewdtaying that his failure to
take Miller’s vitals immethtely after her fall antis subsequent failure to monitor her vitals over
the course fothe next three houresulted in the failure to diagnose her internal bleeding in time
to prevent her death. Plaintiffs allege that these actions by Nurse Andensbitut® deliberate
indifference to Miller's medical needs in violation of the Eighth Amendniensuccessfully state
a claim for deliberate indifference in violation of the Eighth Amendment, Plaintifist establish
two components: “an objective component requiring that the pain or deprivation beestlyfic
serious; and a subjective component requiring that the offending officials hch witfficiently
culpable state of mindMitchell, 80 F.3d at 1444 (quotiridiller, 948 F.2dat 1569).

As discussed previously, there are disputed material facts related to both theebjedt
subjective elements of Plaintiffs’ claim for deliberatdifferenceagainst Nurse Anderson. Thus,
the court canot grant summarjudgmentin favor of Plaintiffs “Where disputed material facts
implicate either of the two questions of whether a serious meakeal existed or whether an
officer was deliberately indifferent to it, a court may not grant summary jedgnOlsen 312
F.3d at 1315-16 (quotind-opez v.LeMaster 172 F.3d 756, 764 (10th Cir. 1999¥%ee also
DeSpain v. Uphoff264 F.3d 965, 97210th Cir.1999) ¢eversing summary judgment where
“[n]early every material fact relate” whether the impact of a prison flooding incident
congituted a“sufficiently serious medical need such that it would warrant attention and whether
prison officials were deliberately indiffereto it “was hotly contested”)PlaintiffS motion is

thereforedenied as to the first cause of actién.

18 Defendants only moved for summary judgment on the issue ofigdatiimunity on this claim.
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2. Second Cause of ActionFailure to Train and/or Supervise in Violation of the 8th
Amendment

The partiedhave filed crossnotions for summary judgment on Plaintiffs’ second cause of
action.Plaintiffs assert thaheundisputed material fazéstablish that Davis County Jail’s lack of
a written medical policy violated Miller's Eighthmendment rights because it ignored a
substantial risk of harm to inmate&s has been previously addressed, Defendants moved for
summary judgment on grounds afadified immunityon behalf of all individual defendanssd
Davis County. They alsanoved to dismiss the clasnagainst Davis County and Sheriff
Richardson in his official capacity, alleginfwat there is no underlying constitutional violation by
any of the individual defendant®efendants also seek a rulitigat Plaintiffs’ are not entitled to
punitive damages against Davis County. In respdPlsintiffs stipulatd to the dismissal aheir
claim againstSheriff Richardsonn his official capacity andotthe dismissal of theclaim for
punitive damages against Davis County.

a. Underlying Constitutional Violation

Defendants are correct that a municipalityynmt be held liable [for constitutional
violations] when there was no underlying constitutional violation by any of itseddfidOlsen
312 F.3dat 1317-18 (alteration in original) (quotikginton v. City of Elwood997 F.2d 774, 782
(10th Cir. 1993)). Howevehecause there are disputesnaterial fact as to whether or not Nurse
Anderson, a county official, violated the Eighth Amendment, Davis County may not be ddsmisse
solely on these groundBefendants are therefore denmdnmary judgment on this issue

b. Davis County’sLiability

The court next turns to the issuevdfiether Plaintiffs are entitled to summary judgment
against Davis County for its decision to opetatjail without medical protocol€ven if Nurse

Anderson is found to have violated the Eighth Amendment, Davis County cannot be held liable
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underSection1983 solely because Nurse Anderson was the county’s emplege®lonell v.
Dept of Soc. Servs. of City of New Y,0tB6 U.S. 658, 691{1978) ([A] municipality cannot be
held liablesolelybecause it employs a tordéigor. . . .” (emphasis in original))Rather, Plaintiff
must(1) identify “a government’s policy or custon(2) “that caused the [constitutional] injury”;
and @) “show that the policy was enacted or maintained with deliberate indiffei@acealmost
inevitable constitutional injury.Schneider717 F.3d at 769 (internal quotation marks and citations
omitted). In eher words, Plaintiff musgstablish: (1) [an] official policy or custom, (2) causation,
and (3) state of mindJd.
i. Official Policy

Plaintiff challenges Davis County’s official policy of operating withouttten medical
protocols.Plaintiffs have established that not haviugtten protocolsis the official policy of
Davis Countybecause&heriff Richardson decided to remawe medichprotocolsat issueThis
lack of medical protocols therefooenstitutes thefinal decsion by a municipal policymaker.”
Id. at 770%°

ii. Causation

Plaintiffs argue that the lack of medigalotocolscaused Nurse Anderson to act with
deliberate indifference to Miller's medical needdut Defendantshave identifiedmaterial
evidence disputing causation. As discussed abbeéndants contend that the lack of written
protocolshas no causal connection to the halitter sufferedbecause thanwrittenpolicy at the

time of Miller’s injury was to check vitals and monitor prisoners in need of medical attention.

19 Defendants dispute that Sheriff Richardson is the policymaker who made thisomleci
However, Sheriff Richardson testified unequivocally that he is the policymakéef@il and that
he made the decision that the jail wWbaperate without any written medical protoc@se supra
atp. 25.
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Nurse Andersorand Nurse Ondricek both testifigkdat taking vitals was the unwritten policy.
Plantiffs respond that had the medical policy beeritten, Nurse Anderson would not have
ignored it. To resolve thidispute the factfinderwould have to decideow a“hypothetically welt
trained officer would have acted under the circumstan€aty’of Cantonv. Harris, 489 U.S. 378,
391 (1989).But the court cannot decide that quest@inthis stage. Rathethis question of
causationis best left to the jury® Plaintiffs arethereforenot entitled to summary judgment on
their second cause of amti against Davis County.

ii. State of Mind

Alternatively, the court finds that Plaintiffs should be denied summary judghesause
there are disputed issues of material fact &atds County’s state of mind. To establish the final
element of a municipal liability deliberate indifference claim, Plaintiffs npusve that Davis
County ‘hgd] actual or constructive notice thé$ action or failure to act [wagubstantially
certain to result in a constitutionablation, and it consciously or deliberat¢those]to disregard
the risk of harm."Barneyv. Pulsipher 143 F.3d1299, 1307(10th Cir. 1998) Plaintiffs can
establismotice “by proving the existencé @ pattern of tortious conducid., or by demonsating
that their case belongs tdraarrow range of circumstances” where deliberate indifference can be
found absent a pattern of violationd. at 130708 (quotingBd. of Cty. Comm’rs of Bryan Cty.,

OKI. v. Brown 520 U.S397, 398 (1997) Plaintiffs have not introduceshyevidencesuggesting

20According to the Supreme Court:

Predicting how a hypothetically welained officer would have acted under
the circumstances may not be an easy task for the factfipaiicularly

since matters of judgment may be involved, and since officers who are well
trained are not free from error and perhaps might react very much like the
untrained officer in similar circumstances. But judge and jury, doing their
respective jobs, will be adequate to the task.

Harris, 489 U.S. at 391.
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a pattern ofortious conducat Davis County Jail. Instead they ask the court to find that the risk of
constitutional harm to inmates was' &ighly predictable’ or ‘plainly obvious’ consequence of”
operating Davis County Jail without medical protocalsd therefor¢he decision t@liminate the
protocolsconstituted deliberate indifferenceee d. at 1308 Plaintiffs argue that Davis County’s
Jail Policy required a written medical policy and consedly Defendants were aware of the
obvious risks of not having one in pladde court disagrees. Violating the jail’'s internal policy
may establish negligence, but it does not establish that Davis County’s lack piymsiso likely

to result in constitutional injury that tonstitutesdeliberate indifference. Plaintiffaeed to
demonstrate thebwiousness of the risk itself. Whileis possible that theomplete lack of written
medicalprotocolscausedadeprivation of constitutional rights at thel j&laintiffs cannot point to
any evidence suggestirthat the customs in place were insufficientpimted inmates from
constitutional injury. Plaintiffs’ motion is therefore deniedcause there are disputed issues of
material fact on the elements oftb@ausation and state of mind.

c. Defendant’'s Cross-Motion for Summary Judgment

The courtdenies Plaintiffs summary judgmemn Plaintiffs’ second cause of actiofhe
court does not, however, dismiss this claim because Defendants only moved for summary
judgmentagainsiDavis County on the issuesapialified immunity seeDefs.! Mot. S.J.at10,and
lack of an underlying constitutional violatiogeeid. at 5 andl5, andthe court has denied Davis
County summary judgment on both of those issues.

3. Third Cause of Action: State Law Claim

Defendanthiave also requested the court decline to exercise suppkjoestliction over
Plaintiffs’ state lawclaim in the evenit dismisses Plaintiffs’ federal claimBecauséhe court has

denied Defendantsummary judgment oat least some dPlaintiffs’ federal ¢aims, the court
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determines it is appropriate to continue to exercise supplemental jurisdictioRlawgiffs’ state
law claim.
1. ORDER
I. Defendants’ Motion for leave to file objections to declarations is DENIEOF(HG. 54).
Il.  Plaintiffs’ Motion for Summary Judgment is DERD (ECF No. 31).
lll.  Defendants’ CrosMotion for Summary Judgment is GRANTED IN PART and DENIED
IN PART (ECF No. 42)Specifically, the courbrdersthat:
A. Defendant Anderson is not entitled to qualified immunity on Plaintiffs’ firasea
of action.
B. Defendants Ondricek and Richardson are entitled to qualified immunity on
Plaintiffs’ second cause of actiofhis claim is therefore dismissed with prejudice
as to Defendant©ndricek and Richardson. Pursuant to Plairitiff8pulation,
DefendanRichardson islismissedn his official capacity as well
C. Davis County is no¢ntitled to qualified immunity othe second cause of action.
D. Plaintiffs’ claims for punitive damages are dismissed against Davis Cuatiity
prejudice.
E. The courtwill continue to exerge supplemental jurisdiction ovetaintiffs’ state
law claim.
Signed September 23, 2019

BY THE COURT:

C%J/ . c@),ww/u

Jill N. Parrish
United States District Court Judge
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