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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,NORTHERN DIVISION

SCOTT WILLIAMS,
Case No. 1:18-cv-00006-DB
Plaintiff,
MEMORANDUM DECISION AND

VS. ORDER GRANTING UNITED STATES’
MOTION TO DISMISS

UNITED STATES of AMERICA,
Judge Dee Benson
Defendant.

Before the Court is the United States’ Mwtito Dismiss Plaintiff's Amended Complaint
(Dkt. 12). The motion has been fully briefed, artearing was held before the Court on April 12,
2018. At the hearing, Plaintiff Scott Williams wapresented by Andrew Fackrell, and the United
States was represented by Jeffte\Nelson. Based on the partiesitten and oral arguments, the
pleadings, and the relevant law, the Court ertersollowing Memorandum Decision and Order.

PROCEDURAL BACKGROUND

Plaintiff sued Kenneth Bruner, an employee¢haf United States Air Force, in the Second
Judicial District Court of Davis County, State of Ut&Be Notice of Removal (Dkt. 2), Ex. A
(Dkt. 2-2). Plaintiff sued Mr. Bruner on theoriedibkl, slander, and defamation, alleging that Mr.
Bruner had published false statements about luinkEx. A (Dkt. 2-2) 1 19-29The United States
removed the case to this Court based on theicattdn of the United States Attorney that Mr.
Bruner was acting within the scope of his federaployment at the timef the events on which

Plaintiff's claim against him was basdd., Ex. B (Dkt. 2-3). Thereforahis case is now deemed
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to be an action against the United States aunisto the Federal Tort Claims Act (FTCA). 28
U.S.C. § 2679(d)(2).

The United States moved to dismiaintiff's Complaint pursuant toe®. R.Civ. P.
12(b)(1), on the ground that this Court lacks subject-matter jurisdiction over Plaintiff's defamation
claim; and pursuant toeb. R. Civ. P.12(b)(6), on the ground thatdhtiff's defamation cause of
action fails to state a claim avhich relief can be grante8ee Mot. to Dismiss Pl.’s Compl. (Dkt.
6). Plaintiff responded by filing an Amended Compian which he repeated his defamation cause
of action and added two causesaofion alleging that (1) éhUnited States violated his
constitutional rights under the Fifth and Fourteenth Amendments to the U.S. Constitution by
making the allegedly false statements about hin's(Rm. Compl. (Dkt. 8), 11 26-31), and (2) the
false statements damaged Plairiiffplacing him in a “false light’I{l. 11 32-37). Plaintiff invokes
the Court’s jurisdiction under 28 U.S.C. 88 138M 1343; 42 U.S.C. 88 1983 and 1988; 28 U.S.C.
1367(a); and “common lawld. 7 1.

The United States has again moved to disPliamtiff's claims pursuant to Rules 12(b)(1)
and 12(b)(6)See Mot. to Dismiss PIs Am. Compl. (Dkt. 12).

STANDARD OF REVIEW

In response to the United States’ motion uritlde 12(b)(1), Plaintiff bears the burden of
establishing that the Court$iaubject-matter jurisdictioal zer v. SSM Health Care of Okla. Inc.,
762 F.3d 1130, 1134 (10th Cir. 2014). Because the United States’ motion is a facial challenge to
the jurisdictional basis of Plaiffts Amended Complaint, the Court accepts the allegations of the

Amended Complaint as trudolt v. United Sates, 46 F.3d 1000, 1002 (10th Cir. 1995). The



United States, as sovereign, is immune fromexxgept to the extent it has waived its immunity.
Fed. Deposit Ins. Corp. v. Meyer, 510 U.S. 471, 475 (1994). Inetlabsence of a waiver of
sovereign immunity, the district ads lack subject-matter jurisdiction over a claim against the
United Statesl.d.

To survive a motion under Rule 12(b)(63ck cause of action of Plaintiff's Amended
Complaint must contain factual allegations suffitienstate a claim that is plausible on its face.
Anderson v. Suiters, 499 F.3d 1228, 1232 (10th Cir. 2007) (citigl Atlantic Corp. v. Twombly,
550 U.S. 544, 560-62 (2007)). “A claim has faciaysibility when the plaintiff pleads factual
content that allows the court to draw the reabtmeference that the defendant is liable for the
misconduct alleged Ashcroft v. Igbal, 556 U.S. 662, 679 (2009) (citation omitted). The Court
accepts the allegations of the Amended Compéasritue and draws all reasonable inferences
from the allegations in Plaintiff's favowasatch Equality v. Alta ki Lifts Co., 820 F.3d 381, 385
(10th Cir. 2016).

DISCUSSION

A. Plaintiff's Claim of a Violation of his Constitutional Rights

Plaintiff's first cause of action againsettunited States alleges that Mr. Bruner’s
statements about Plaintiff defamed him and thakated his liberty inteest under the Fifth and
Fourteenth Amendments to the U.S. Constitutime.Pl.’s Am. Compl(Dkt. 8) 1 26-31.
Although Plaintiffs Amended Compilat does not cite the FTCA asjurisdictional basis for his
claims, this case is deemed to be an actionruhee=TCA as a result of the United States’

removal of the case to this Cou28 U.S. C. § 2679(d)(2). Ti& CA, however, does not waive the



United States’ immunity from constitutional-tort clainvéeyer, 510 U.S. at 477-79.

The additional jurisdictioal grounds cited in Plairitis Amended Complaint do not
provide a basis for this Coustjurisdiction. Plaintiff cites 28.S.C. 88 1331 and 1343, but while
these statutes confer federal jurisdiction over ifipelccategories of claims, they do not waive the
federal government’s sovereign immunityerida Delgado v. Gonzales, 428 F.3d 916, 919 (10th
Cir. 2005) (“[D]istrict courgurisdiction cannbbe based on 8§ 1331 unless some other statute
waives sovereign immunit’ (citation and internal quotations omittedpglazar v. Heckler, 787
F.2d 527, 528-29 (10th Cir. 1986) (“This language [8§ 1343(a)(4)] does not by itself include any
waiver of the sovereign immiuy of the United States.”).

Plaintiff next cites 42 U.S.C. 88 1983 and 1988rounds for this Court’s jurisdiction.
Section 1983 authorizes claims feersons who have been depriwddheir constitutional rights
by another person acting under the color of statedaa Section 1988 authorizes an award of fees
for the prevailing party in a Seon 1983 action. These statutes, leoer, do not waive the federal
government’s sovereign immunity and thus cammovide a jurisdictionabasis for Plaintiff's
claim. Belhommev. Widnall, 127 F.3d 1214, 1217 (10th Cir. 1997Plaintiff's] claim under 42
U.S.C. § 1983 fails as a matter of law becaumsesiction applies to &ions by state and local
entities, not to the federal gavenent.” (citations omitted)Pyev. United Sates, 516 F. Supp. 2d
61, 70-71 (D.D.C. 2007) (Section 1983 does not eétie United States’ sovereign immunity).

Plaintiff also cites 28 U.S.C. § 1367(a)sumpport of his claim of jurisdiction. Section
1367(a) provides for supplemental jurisdiction over claims that are related to a pending claim “of

which the district courts hawariginal jurisdiction.” As statedbove, however, Plaintiff has not



stated a claim over which this Court hasgdrction, and thus the Court cannot exercise
supplemental jurisdiction over any related claiterrill Lynch & Co. Inc. v. Allegheny Energy,
Inc., 500 F.3d 171, 178-79 (2d Cir. 2007).

Finally, Plaintiff argues that jurisdiction of his constitutional-tort claim can be based on the
principles established Bivensv. Sx Unknown Named Agents of the Federal Bureau of Narcotics,
403 U.S. 388 (1971pce Pl.’'s Mem. in Opp’n to Mot. t®@ismiss (Dkt. 13) at pp. 2-3 of 6. But
Bivens establishes jurisdiction only for claims agaia$ederal officer or eployee, not against the
United States or its agenciddeyer, 510 U.S. at 484-86. Plaintiff has named only the United
States as a defendant in this case.

B. Plaintiff's Defamation and False Light Claims

Plaintiff's original Complaint stated onlycause of action for “Daimation/Slander/Libel
per se."See Dkt. 2-2 at p. 6 of 8. The FTCA waiv#te federal government’s sovereign immunity
from “claims against the United States, for money damages . . . for injury . . . caused by the
negligent or wrongful act or ossion of any employee of the Gorment while acting within the
scope of his office or employment . . . .” 28 WLS§ 1346(b)(1). This waer is limited, however,
by a number of exceptions. One bbse exceptions excludes claims “arising out of . . . libel [or]
slander” from the FTCA'’s waivesf immunity. 28 U.S.C. 8 2680(hJhus, the federal courts lack
subject-matter jurisdiction over clairn$libel, slander, and defamatidpr.etlow v. Garrison, 420
F. App’x 798, 803 (10th Cir. 2011) (unpublished).

Plaintiffs Amended Complaint adds a clagmtitled “False Light,” in which Plaintiff

alleges that Mr. Bruner’s false statements pldekdhtiff in a false light and caused him



humiliation, loss of reputation, shame,nted anguish, and pain and sufferigge Pl.'s Am.
Compl. (Dkt. 8) at p. 6 of 9. Plaintiff argues tha&icause a false-light claim protects a plaintiff's
privacy interest, it is differerftom a defamation claim antus not subject to the FTCA'’s
exclusion of defamation actiorf®e Pl.’'s Mem. in Opp’n to Mot. t®ismiss (Dkt. 13) at pp. 5-6 of
6. The FTCA, however, excludes nosflibel and slander claims balso all claims “arising out
of” libel and slander. 28 U.S.@.2680(h). A claim st@d as “false light” is subject to this
exception if it is based on allegedly defaory statements about the plaint8fe, e.g., Hobdy v.
United Sates, No. 91-3204, 1992 WL 149871 at *3 (1@ir. June 26, 1992) (unpublishet¥)gtz
v. United Sates, 788 F. 2d 1528, 1535 (11th Cir. 1986). Pldfistifalse-light claim in the present
case is based on the false statements that lyesNeere made by Mr. Bruner. As a result, this
claim is also subject to the exception statezZBitJ.S.C. § 2680(h), and the Court lacks jurisdiction
over this claim.
CONCLUSION

The United States has not waived @sereign immunity fronPlaintiff’s claims.
Consequently, the Court lackdogect-matter jurisdiction over theslaims, and they must be
dismissed pursuant t&b. R.Civ. P. 12(b)(1). Moreover, Plaintif causes of action fail to state
claims on which relief can be granted, d@iney must be dismissed pursuant EnFR.Civ. P.

12(b)(6). Therefore,

IT IS HEREBY ORDERED that the UnitedeBés’ Motion to Dismiss Plaintiff's Amended

Complaint is granted, and Plaiffis Amended Complaint and allaims against the United States



are dismissed with prejudice.

IT IS FURTHER ORDERED that Plaintiff ngehave leave to amend his complaint to
assert a claim or claims against Kenneth Bruner.

IT IS FURTHER ORDERED that Plaintighall serve his amended complaint on Mr.
Bruner as provided ingb. R.Civ. P. 4(i).

Dated this 2nd day of May, 2018.

BY THE COURT:

'bM /’Suﬁusﬁﬁ-—"'

DEE BENSON
UnitedStatedDistrict CourtJudge




