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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF UTAH

WILLIAM JASON GLENN, and
LORILYN GLENN, individually, and as
parents and guardians of E.G., aminor

child, MEMORANDUM DECISION AND
ORDER
Plaintiffs,
V. Case No. 1:19-cv-00008-DAK
DAVISSCHOOL DISTRICT, and REID Judge Dale A. Kimball

NEWEY, CHADLEY ANDERSON, ADAM
KING, BRYON NIEL SEN, MURIEL
MANN, CINDY SMITH, and TRACIE
MCEWEN-GARRITSON, all in both their
official and individual capacities,

Defendants.

This matter is before the court on Dedants Davis School Blrict, Reid Newey,
Chadley Anderson, Adam King, Bryon Nietséviuriel Mann, Cindy Smith, and Tracie
McEwen-Garritson’s Motion to Bmiss Plaintiffs William Jas Glenn, Lorilyn Glenn, and
E.G.’s Third, Fourth, and Fifth Causes of Actipursuant to Rule 12(b)(6) of the Federal Rules
of Civil Procedure. The court held a hiegron the Motion on October 15, 2019. At the
hearing, Defendants were represented by Diamadeley and Rachel G. Terry, and Plaintiffs
were represented by Scott L. Hansen. Thetdtook the matter under advisement. The court
considered carefully the memoranda and othdenads submitted by the parties, as well as the
law and facts relating to the Mon. Now being fully advised, the court issues the following

Memorandum Decision and Order.
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BACKGROUND

In the summer of 2017, Jason (“Mr. GlehriZorilyn (“Mrs. Glenn”), and E.G.
(collectively, the “Glenns”) moved from Florida Utah for Mr. Glenn’s job. Mr. Glennis a
member of the military and is currently a lieutenant colonel in the Utah Air National Guard.
When the Glenns relocated to Utah, their twstear-old son, E.G., was about to begin seventh
grade as a new student at Fald Junior High School (the ‘thool”), which is operated by the
Davis School District (the “Disitt”). When E.G. was younger, he was diagnosed with attention
deficit hyperactivity disorder (“ADHD”) and ild autism, which constitute disabilities for
purposes of Title Il of the Americans withdabilities Act of 1990 (“ADA”) and Section 504 of
the Rehabilitation Act of 1973 (“RA”). Due tbhese medical conditiong,G. has had a school
504 plan in place since the third grade that allwsertain accommodations to assist him in
the learning environment. Mostcently, the school that E.G. attied in Florida for sixth grade
developed a 504 plan (the “Flori@@4 Plan”) that included aceonodations such as seating in
an area with less distractigrehecking for comprehensiomadproviding additional time for
writing and tests. Despite hissdbility, E.G. excels in math and has scored extremely high in
math on standardized tests.

In July 2017, Mrs. Glenn telephoned the Schoaliscuss E.G’s transfer there for the
upcoming school year. Mrs. Gleafso emailed a counselor at the School and informed her that
E.G. would be a new student there. In additMrs. Glenn informed the counselor that E.G. had
been in advanced math at his previous schaual she inquired abotlte requirements to be
placed in advanced math at the School. Eadlytun August 2017, Mrs. Glenn registered E.G.
for school and checked a box on the registration fibvahindicated that E.G. had a 504 plan.

She also delivered a sealed envelope contalbi@g's Florida school records and a copy of the



Florida 504 Plan to the School’s counseling offi€@nce E.G. was registered, Chadley Anderson
(“Anderson”), the District Junior High Math @iculum Supervisor, authorized E.G’s placement
into the “Honors 2” math class, a course ears ahead of the typical placement for seventh
graders, which was taught by Cindy Smith (“Smith”).

A few weeks into the school year, M@Blenn noticed that E.G’s general school
performance was uncharacteristigdow. After discussing the issue with E.G., Mrs. Glenn
realized that the School was not providing lith his 504 plan accommodations. As a result,
Mrs. Glenn spoke with MuriédMlann (“Mann”), the Schools’ 504oordinator and Vice Principal,
to see why the School was not implementingRlogida 504 Plan. In lmaliscussion with Mann,
Mrs. Glenn learned that the Schald not reviewed E.G.’s regiation form, failed to enter the
Florida 504 Plan into the School’'s system, and datitecommunicate the plan to E.G.’s teachers.
Nevertheless, Mann informed Mrs. Glenn tha 8chool would evaluate the Florida 504 Plan by
implementing the accommodations for approximately weeks. Thereafter, the School would
meet with the Glenns to evaluate and modify disccommodations to ensure E.G.’s success at the
School. Because the District’s pglidictates that a 504 plan frommother district should not be
entered into the District's computer system,ndaimply emailed E.G.’s teachers and directed
them to implement the Florida 504 Plan.

After receiving Mann’s email, E.G.’s math teacher, Smith, responded and argued that
giving E.G. extra time on tests should not bevedld. Smith further opined that if E.G. could
not keep up with the pace, then “he ha[d] no kessrbeing in that class.” Furthermore, Smith
directly expressed to E.G. that she could not provide him with accommodations in an honors

math class and that she would atow him to remain in the math class if he was unable to keep

up.



Some of E.G.’s other teachers, however, faitetespond to Mann’s email. In fact, after
her conversation with Mann, Mrs. &in reached out to E.G.’s othieachers to see if they were
implementing the Florida 504 Plan. To her dignseveral of the teachers responded that they
were unaware of the Florida 504 Plan and so had failed to implement it.

In early October 2017, Mrs. Glenn agaimtacted Mann to request a meeting and
discuss Smith’s failure to honor the Florida 304n. Around that same time, Anderson, Smith,
Mann, and a school counselor, pulled E.G. ouraf of his classes, without the knowledge of
Mr. or Mrs. Glenn, to questn him regarding his math knowledge and performance in math
class. This impromptu meeting caused E.G. a significant amount of stress and uncertainty as he
became worried that the School would not allom kb remain in Honors 2 math. Subsequently,
Anderson contacted Mrs. Glenn anajgested that E.G. take a tastonfirm that he was in the
right math class, and Smith contacted Mrs.n@leo inform her that E.G. would not be given
extra time on quizzes and tests but would be reqtiredme in before or after school if he
needed additional time. In turn, Mrs. Glezontacted Adam King (“Kig”), the District’'s 504
Compliance Officer, to express Heustration with the School’s flare to implement the Florida
504 Plan. She also attempted to contact Bryatsiin (“Nielsen”), th&chool’s Principal, but
he was on vacation. Because she was unalblentact Nielsen, Mrs. ®@hn instead contacted
Reid Newey (“Newey”), the Distt Superintendent, to disssl E.G.’s situation. Newey’s
assistant directed Mrs. Glenn to communicaté wther District emplyees but did not allow
her to speak with Newey directly. Eventually,aM&lenn sent an email to various School and
District administrators in which she stronglypressed her frustration with E.G.’s school

experience.



On October 8, 2017, Trace McEwen-Garrit§tBarritson”), the School’'s Counseling
Department Head, emailed E.G.’s teachers andalea@ministrators and geested copies of all
emails from the Glenns in anpation of a meeting that the 18wl had arranged with a military
liaison in order to discuss thel®ml's situation with the GlennsA few days later, Garritson
contacted Technical Sergeant Amber Monio (“TBignio”), a public afférs officer at Roland
Wright Air National Guard Base where MBlenn was employed, to report the difficult
interactions that School anddbiict employees were having with the Glenns. In that
conversation, Garritson stated tivits. Glenn was sending threategiemails to the District and
that the police were involved. GarritsamdaMann subsequently emailed TSgt Monio and
provided her with copies of emails from Bénns, which also included private information
regarding E.G.’s disability stat@nd his educational records. gi$1onio, in turn, informed Mr.
Glenn’s superior officers of the information dted received. Mr. Glenn’s superior officers then
asked him about the situation, and Mr. Glenis faaced to explain the circumstances and
provide personal detaitegarding his family.

By November 2017, the School held a meetmghich it decided on and implemented a
504 plan for E.G. that was nearly identicattie Florida 504 Plan. Nektbeless, Mr. and Mrs.
Glenn no longer felt comfortableithy the School, and in Janua2@18, they enrolled E.G. in a
different school.

The Glenns filed the instant suit on Februay2019 and raised five causes of action: (1)
discrimination in violation Section 504 of the Rasserted by E.G. against the District); (2)
discrimination in violation of Title Il of th&DA (asserted by E.G. against the District); (3)
retaliation under Section 504 amdle 1l (asserted byr. and Mrs. Glenn against Anderson,

Mann, Smith, Garritson (collectively, the “Indiwal Defendants”),rad the District); (4)



violation of privacy rights under 42 U.S.C1883 and the Fourteenth Amendment (asserted by
the Glenns against the Individual Defendantstaedistrict); and (5jailure to train or
supervise under 42 U.S.C. § 1983 (assertetthdyslenns against Newey, King, Nielsen
(collectively, the “Supervisor Dendants”), and the District).
DISCUSSION

Defendants now move to dismiss the Glefisrd, Fourth, and Fifth Causes of Action
for failure to state a claim under Rule 12(b)(6}hed Federal Rules of Civil Procedure. “To
survive a motion to dismiss, a complaint must aonsufficient factual matteaccepted as true,
to state a claim for relief tha plausible on its face.Bixler v. Foster 596 F.3d 751, 756 (10th
Cir. 2010) (quotingAshcroft v. Igbal556 U.S. 662, 678 (2009)) (quotation marks omitted).
“[A]ll well-pleaded factual alleggons in the complaint are accepted as true and viewed in the
light most favorable to the nonmoving partyAtosta v. Jani-King of Oklahoma, 1n&05 F.3d
1156, 1158 (10th Cir. 2018) (quotiipore v. Guthrie438 F.3d 1036, 1039 (10th Cir. 2006)).
“[M]ere ‘labels and conclusions,” and ‘a formulagcitation of the elementsf a cause of action’
will not suffice; a plaintiff mst offer specific factual allegations to support each claikahsas
Penn Gaming, LLC v. Colling56 F.3d 1210, 1214 (10th Cir. 2011) (quotBejl Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)).

l. Retaliation Claim

The Glenns bring their retalion claim under both Title Il of the ADA and Section 504
of the RA. In order to prosetmua retaliation claim under eithgiatute, “a plaintiff need not
show that [he or she] suffef®m an actual disability."Selenke v. Med. Imaging of Colorado

248 F.3d 1249, 1264 (10th Cir. 2001). Rather, “aaealsle, good faith beli¢hat the statute[s]



ha[ve] been violated sufficesld. The ADA’s anti-retaliation progion, which applies to but is
not specifically containeih Title Il, provides:
No person shall discriminate against any individual because such individual has
opposed any act or practice made unldwdy this chapter or because such
individual made a charge,stified, assisted, or paripated in any manner in an
investigation, proceeding, or hearing under this chapter.
42 U.S.C. § 12203. Similarly, Section 504 incorpesahe anti-retaliation provision of Title VI
of the Civil Rights Act of 1964, 29 8.C. § 729a(2), which provides:
No recipient or other person shall intiratd, threaten, coerce, or discriminate
against any individual for the purpose ioferfering with any right or privilege
secured by section 601 of the [Civil Rights Aatjthis part, or because he has made
a complaint, testified, assisted, or pap#ted in any manner in an investigation,
proceeding or hearing under this part.
34 C.F.R. § 100.7(e). Because the two antiiegian provisions are functionally the same,
courts analyze claims under eitls¢aitute using the same framewoReinhardt v. Albuquerque
Pub. Sch. Bd. of Edy&95 F.3d 1126, 1131 (10th Cir. 2010). To state a prima facie case for
retaliation, plaintiffs must show 1j that [they] engaged in pextted activity; (2) that [they]
suffered a materially adverse action . . . eitifear or contemporaneous with [their] protected
activity; and (3) a causal coection between the protectediaity and the adverse action.ld.
In this context, an adverse amtiis an action taken by an individdlat “might have dissuaded a
reasonable [person] from making apgorting a charge of discriminationDuvall v. Putnam
City Sch. Dist., Indep. Sch.42i No. 1 of Oklahoma Cty630 F. App’x 804, 810 (10th Cir. 2013)
(quotingReinhardt 595 F.3d at 1133). Courts have opitieat an alleged adverse action must

have “caused more thade minimisharm’ to or ade minimismpact’ upon” the individual

engaging in the protected activitf.E.O.C. v. C.R. England, In644 F.3d 1028, 1040 (10th

I Although the majority of ADA refation cases that apply the three edeits above arise in the employment
context under Title I, courts analyze and apply the same #lements for retaliation claims arising in the public
services context under Title IBee, e.g.Shotz v. City of Plantation, Fleé344 F.3d 1161, 1180 (11th Cir. 2003).
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Cir. 2011). As for the third element, “[c]sal connection may betablished by producing
‘evidence of circumstances that justify an nefece of retaliatory motive, such as protected
conduct closely followed by adverse actionReinhardf 595 F.3d at 1134 (quotirigaynes v.
Level 3 Commc’ns, LLGI56 F.3d 1215, 1228 (10th Cir. 2006)).

Preliminarily, Defendants do not contest that and Mrs. Glenn engaged in protected
activity by advocating on behalf of E.G. anduesting that the Schowhplement the Florida
504 Plan. Nor could they make such an arguim Indeed, the Complaint contains ample
allegations demonstrating that Mr. and Mrsei®@1 engaged in protectactivity. The court
therefore concludes that Mma Mrs. Glenn have properly ajjed the first element of their
retaliation claim.

As for the remaining elements, Defendawtitentions can be distilled down to four
arguments: (1) Mr. and Mrs. Glehiave failed to adequately alletfet they suffered an adverse
action that resulted in more thda minimisharm; (2) Mr. and Mrs. Glenn have failed to
establish a causal connection between the protected activity and the adverse action; (3) neither
the ADA nor the RA allow for suits against Deéants in their individual capacities; and (4)
even if Mr. and Mrs. Glenn have stated a clénretaliation, they havtiled to do so with
respect to Anderson and Smith. The toul address each argument in turn.

First, Mr. and Mrs. Glenn contend that theyffered an adverse action because of their
zealous advocacy on behalf ofE. Specifically, Mr. and Mrs. Glenn aver that Garritson
contacted various District personnel for copiealb€orrespondence witir. and Mrs. Glenn in
order to share that informationittv Mr. Glenn’s employer. In sponse to that griest, District
personnel (1) forwarded Garritson email exchangastktiey had with Mr. and Mrs. Glenn that

contained confidential information such as E.@asne, educational record, and disability status



and (2) drafted prepared statemehtst placed the Glenns in a baght with the intent that such
statements be shared with Mr. Glenn’s employter collecting this information, Mr. and Mrs.
Glenn allege that Garritsomistacted TSgt Monio and claimhéhat the Glenns had been
threatening Defendants and tia police were involved. Furthehey allege that Garritson
forwarded all the information shead collected to TSgt Monio, atidht over the following days,
Garritson and Mann communicated with T$4finio on several occasions and sent her
additional information. After redéng this information, Mr. and Mrs. Glenn contend that TSgt
Monio immediately shared it with Mr. Glenn’s sujoe officers. In tun, Mr. Glenn’s superior
officers approached him, and he was forced fax the situation and dilge personal details
about his family.

Based on these facts, the dotoncludes that Mr. and MrGlenn have adequately
alleged that they suffered an adveasstion that resulted in more thda minimisharm. The
District’s actions in contaaig Mr. Glenn’s employer—a third gg completely unrelated and
uninvolved in the situation—woulikely “dissuade[] a reasonabjperson] from making or
supporting a charge of discriminationDuvall, 530 F. App’x at 810. Given the Glenns’ recent
move to Utah, such actions undoubtedly placed®lenn in a very uncomfortable situation and
forced him to share details bis life with his superior offias with whom he was not well-
acquainted. Moreover, Garritsorckim that Mr. and Mrs. Glen were threatening District
personnel and that the policeneenvolved would potentiallgive pause to Mr. Glenn’s
employers regarding Mr. Glenn’s character paapardize his standing at work. Accordingly,
Mr. and Mrs. Glenn have adequately allédgleat they suffered an adverse action.

Second, the court likewise finds that MndaMrs. Glenn have sufficiently pleaded a

causal connection between their protected activitythe adverse action. To start, Mr. and Mrs.



Glenn advocated on behalf of E.G. from Augirsough November 2017, and the adverse action
took place in October 2017. Thus, the Glemmstected conduct was closely followed by and
occurred simultaneous with the adverse actiéat, even without th temporal proximity

between the protected conduct anel dldverse action, thercumstances of this case give rise to
an inference of retaliatory motive. Defendanteehaot suggested, nor can the court conceive at
this juncture of the casewll-founded reason for contactidy. Glenn’s employer regarding
E.G.’s situation. That the Blrict contacted not only an umnected third party, but a third

party that was Mr. Glenn’s new @hoyer, gives rise to an infaree that the District acted in
retaliation to Mr. and Mrs. @hn’s advocacy. Therefore, by accepting the allegations in the
Complaint as true, the court concludes thatévid Mrs. Glenn have pregdy alleged a causal
connection. Accordingly, Mr. andrs. Glenn have stated a pialole claim for retaliation under
both Title Il and SectioB04 against the District.

Third, Defendants contend that even if @lenns have stated a claim for retaliation
against the District, they cannot do so agatims Individual Defendants because there is no
individual liability under Title Il orSection 504. At the outset, tldenns assert their retaliation
claim against the Individual Defdants in both their official anddividual capacities. Yet,
because a suit against a defendant in his or heradftiapacity is simply another way of stating
a claim against the entity of which he or sharisagent, the Glenns’ claim against the Individual
Defendants in their official capacities mustdiemissed because they have simultaneously sued
the District. Hafer v. Melg 502 U.S. 21, 25 (1991). In addition, the Glenns conceded at oral
argument, and the majority of courts have dedi that there exists madividual liability under
Section 504 of the RAE.g., U.S. Dep't of Transp. v. Paralyzed Veterans of A@Y. U.S. 597,

605-07 (1986) (“Congress limited the scope of § t80#hose who actually ‘receive’ federal
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financial assistance . . . . The statute coysrsd who receive the aid, but does not extend as far
as those who benefit from it.”). Consequgnthe court grants Defendants’ motion on the
Glenns’ claim for retaliation againstehndividual Defendants based on the RA.

Individual liability for retalation under Title Il of the ADA, on the other hand, is a far-
from-settled issue. The Tenth Giithas yet to address it. Foethourts that have addressed it,
there exists a significant split in authority on wierta defendant can be held individually liable
for retaliation in the public seices context under Title ICompare Shot44 F.3d at 1179-80
(holding there is individual liality for retaliation under Title 1l)and Datto v. Harrison664 F.
Supp. 2d 472, 486-92 (E.D. Pa. 2009) (samiith, Baird ex rel. Baird v. Ros&92 F.3d 462,
471-72 (4th Cir. 1999) (holding therenis individual liability under Title I)and N.T. v.
Espanola Pub. SchNo. CIV 04-0415 MCA/DJS, 2008/L 5840479, at *14 (D.N.M. May 20,
2005) (same). Of the multitude of cases addngdiis precise issue, the Eleventh Circuit’s
decision inShotzprovides the most exhaustivedasubstantive analysis. TBd#otzcourt began
its analysis by consideringdtplain language of the angtaliation provision and applying
traditional tools of statutory constructioB44 F.3d at 1166. The court found that the anti-
retaliation provision containedcplicit “rights-creating languagj as well as “distinct duty-
creating language.ld. at 1167-68. Importantly, the court feed on the fact that the statue
prohibits retaliation by a “personfd. Despite that language, the court concluded:

That a statutory provision imposes such a duty on a class of actors, however, does

not compel the further conclusion theadividual members of that class are

amenable to private suit or otherwise labdr a breach of that duty. For that, we

must also examine the remedies created by the statute.

Id. at 1168-69. As mentioned above, Title 1l incogtes the remedial provisions of Title VI.

The Shotzcourt thus turned to Title Ybut recognized that courtsugagenerally determined that

there is no individual &bility under Title VI. Id. at 1169-71.

11



After analyzing the foregoing aspects of gtatute, the court recognized that the
statutory scheme created a “dilemma”:

Did Congress intend the rights-and yoteating language in the ADA anti-

retaliation provision to, itself, countenance liability against individuals for its

violation, or did Congress intend the remedigailable for Title VI violations to

control exclusively the typef relief available as well afe appropriate scope of

liability? If Congressmbued the underlying remediptovisions with dispositive

authority, both as to the persons agamisbm the remedy may be asserted and the

type of relief availableindividuals could not be prately sued under the anti-

retaliation provision and we would not Hwed to read in another remedy. If, on

the other hand, Congress inteddbat Title VI only fix athoritatively the type of

relief available, and not the scope ofbildy, then it must have intended the

language in § 12203 to control whawd be liable for its violation.

It is this congressional enigmatism and ill-defined statutory structure that

distinguishes this case from those iniethwe, and other cots, have found that

individual liability is precluded under other anti-digoination provisions of both

the ADA and comparable civil rights stagst In each of thosmses, the regulated

entity was clearly defined in the stautand that definition did not include

individuals.
Id. at 1171-72. The court then discussed howouarcourts had concludéhat the remedial
provisions disposed of the apparent tensiahénstatute and that plag too much emphasis on
the word “person” in the anti-retaliation preion would frustrate #statutory schemdd. at
1173. The court, however, strugghedh previous cous’ willingness to simly read the word
“person” out of the statutdd. The court expressed furthemoern with concluding that the
remedies of Title VI governed the scope of ligypifor retaliation involving public services
under Title Il because to do so would be to “dev@onsiderably from the intent and purpose of
the statute.”ld. at 1174. Moreover, unlike Title Viyhich was enacted under the Spending
Clause, the ADA was enacted under the Fourteenth Amendidenfccordingly, allowing
individual liability under Title Il would not @ate the same difficulties “as doing so would under

Title VI.” 1d. The court therefore determined thamn@ress did not interfor it to rely on the
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remedial provisions to the elusion of the plain language tife anti-retaliation provisionld. at
1175.

To “determine how the rights- and duty-ciegtlanguage in the #irretaliation provision
work together with the remealiprovisions to answer the @i®n as to whether individual
liability is permitted,” the court next tued to the statute’s legislative historyg. at 1175-76.
Nevertheless, the legislativestory proved equally unhelpfulnd the court founthe statute to
be “inscrutable.”ld. at 1178. Consequently, the court msd to agency deference by applying
Chevronand concluded that, based on a Departradtistice interpretation of the anti-
retaliation provision, “an individual may be syaidlvately in his or hepersonal capacity for
violating [the anti-retaligon provision] in the pulic services context.ld. at 1178-80. Since
the Shotzdecision, several courts have come to the same concludiokley v. Eureka City
Sch, No. 17-CV-3241-PJH, 2017 WL 4355049*&t(N.D. Cal. Sept. 29, 2017Ratto, 664 F.
Supp. 2d at 492lston v. D.C.561 F. Supp. 2d 29, 42 (D.D.C. 2008)ed-Campbell v.
Richman No. CIV.A. 1:04-CV-0026, 2007 WL 103139 *18 (M.D. Pa. Mar. 30, 20073ff'd,
428 F. App’x 224 (3d Cir. 2011);

The Glenns urge the court to adtipt Eleventh Circuit’'s reasoning $hotz
Conversely, Defendants ask the courapply the reasoning of cases suclEgganola In
Espanolathe court critiqued th8hotzdecision because “it tins the ADA'’s retaliation
provision from the specific remedies and procedwprovided elsewhere in the statute.” 2005
WL 5840479, at *12. After reviewing thelegant authority, the court findshotzand its
progeny to be the most persuasive and so corglindé the Glenns can maintain their claim for

retaliation under Title 1bf the ADA against th Individual Defendants.The court is not

2 Although the Tenth Circuit has not addressed the pressige of individual liability for retaliation in the public
services context, the Tenth Circuit has indicatedrtportance of the term “person” in the anti-retaliation
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convinced thaShotz‘unties” the retaliation provision frorihe remedies and procedures in the
statute. This is so givenahthere is not “neasarily a conflict between § 12203(a) and the
incorporated provisions of Title VI.Datto, 664 F. Supp. 2d at 492. For example:

Courts have limited the scopé liability under Title VI to only entities actually

receiving federal funds becsai the statute is based on the spending power. The

authority for Title 1l of the ADA, howewe is not the spending power, but 8 5 of

the Fourteenth Amendment. When the pransiof Title VI are incorporated into

the ADA, through the enforcement provissoof § 12203 and Title I, they are no

longer authorized by the spending clausg, by the Fourteenth Amendment, and

therefore no longer need b interpreted narrowly.

If the provisions of Title V]las incorporated into the ADA, are no longer interpreted

as limited by the contours of the sperglipower, then there is no irreconcilable

conflict between those praions and the broad language of § 12203(a), and both

can be interpreted to allow for individdability. Such a result would harmonize

both the liability and enforcement prowiss of § 12203 and would accord with the

interpretive regulations issued by the DOJ.

Id. (citations omitted). Therefore, having alrea#gided above that the Glenns have stated a
claim for retaliation under Title 1l against thesDict, the court likewse concludes that the
Glenns have properly stated a claim fdaliation against thindividual Defendants.

Finally, Defendants argue thagardless of whether the Glenhave stated a claim for
retaliation generally, they havailed to do so against Andersand Smith. More specifically,
Defendants aver that the Glerires/e failed to allege that Anderson and Smith engaged in an
adverse action. On this point, the Complaiontains the followig allegation: “Anderson,

Mann, Smith and Garritson . . . prepared staten@aritaining private and protected information

provision. See Childs v. Nat'l Jewish Ctr. for Immunology & Respiratory MEZP F.3d 130 (10th Cir. 1997)
(“Unlike the anti-discrimination provision in section 202 [of the ADA], the anti-retaliation provision in [§ 12203]
applies to any ‘person,’ not just to public entities.”). Tieisds to support the courtenclusion that there exists
individual liability for retaliation in the context of Title II.

3 Although the Individual Defendants do not assert qualified immunity as a defense to the Glenatsonetiim,

it is a relevant inquiry here given that qualified imntyican apply when a defendant has allegedly “violated a
constitutionabr statutory right” Brammer-Hoelter v. Twin Peaks Charter Aca&8D2 F.3d 1175, 1184 (10th Cir.
2010) (emphasis added). Nevertheless, because the Individual Defendants do not raise it as a defense to thi
particular claim, the court will refrain from addressing it at this time.
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with the intent that their statemts would be shared with [Mr. Glenn’s] employer.” Compl.
140. Defendants aver that despitis allegation, the Complaint faile allege that the District
actually conveyed Anderson’s and Smith’s prepatatements to Mr. Glenn’s employer. The
court, however, is unpersuaded. If Anderson@mith specifically prepared statements that
contained private and protected informatiaith the intenthat they be shared with Mr. Glenn’s
employer, then such conduct would be sufficiamblvement to constitute participation in the
adverse action. Moreover, t@@mplaint alleges that Garrits shared with TSgt Monio
“multiple emails and statements from the Gleand [School] and [District] personnel.” Compl.
1 74. This suggests that Garritson conveyedriformation that she received—including
information from Anderson and Smith—to TSgbMo. Thus, because the court must accept the
foregoing allegations from the Complaint as true,¢burt finds that the @hns have adequately
alleged that Anderson and Smith engaged iaduerse action and sceasubject to individual
liability under the ADA.

Therefore, the court finds that the Glehase stated a plausible claim for retaliation
against (1) the District undéoth Title Il and Section 504 dr{2) the Individual Defendants
under Title II.

. Privacy Claim

The Glenns contend that the Distriadathe Individual Defendants violated their
Fourteenth Amendment right pwivacy by forwarding communitans containing confidential
information, including E.G.’s educational recortaisability status, tMr. Glenn’s employer.
The Glenns assert this claim pursuant to 42@1.8§.1983. In response, Defendants contend that
(1) it is not clear whether informational privaisyprotected under ¢hFourteenth Amendment;

(2) regardless of whether informational @y is protected, the Individual Defendants are
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entitled to qualified immunity; an() the Glenns have failed to allege adequate facts to state a
claim against the District.

At the outset, the Tenth Circuit recentcognized that the Supreme Court “has never
held that there is a constitutional right to pravgomvernment disclosure of private information.”
Leiser v. Moore903 F.3d 1137, 1144 (10th Cir. 2018). Inddbkd,issue of whether there exists
a constitutional right to prevent the governmieoin disclosing private information remains “an
open question.”ld. Given the Tenth Circuit’s hesitancy in explicitly recognizing such a right,
this court too will refrain from doing so. As such, the Glenns have failed to state a claim for a
Fourteenth Amendmentigacy violation under § 1983.

Notwithstanding the Tenth Circuit’s decisionligiser, the Glenns argue that Tenth
Circuit precedent establishes that the governmisatosure of a plaintiff’'s medical condition
violates the Fourteenth Amendment. eTgrecedent on which the Glenns relfHesring v.

Keenan 218 F.3d 1171, 1173 (10th Cir. 2000) a&ad.A. v. W. Valley City26 F.3d 989, 990

(10th Cir. 1994). In both casdhkge disclosure assue involved whethehe plaintiff was HIV
positive. See Lesier903 F.3d at 1140-41 (discussidgrring andA.L.A). However | eiser
clarified those holdings in light of more curteé8upreme Court precedenn referring to

Herring andA.L.A, Leiserexplained that “it is certainlynclear how far those opinions should
be extended when we do not know the doctrimainaaries of the protection against government
disclosure.”ld. at 1144. The court further clarifiedatht would be consistent with Tenth

Circuit precedent “to say that disclosures adghfited only when they shock the conscience”
and such was the case in bbétérring andA.L.A.given the governmentdisclosures that the
plaintiffs were HIV positive werévicious and outrageous.ld. at 1144-45. On this point, the

Leisercourt found a Second Circuit decision todagticularly helpful and relevantd. at 1145.
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In Matson v. Board of Educatio631 F.3d 57, 58-60 (2d Cir. 2011), a teacher sued for the
public disclosure of her fibromyalgia. Isitlecision, the Second Circuit, opined that “the
interest in the privacy of medical infoation will varywith the condition,’id. at 64, and that
“[historically, courts have considered on ae&dny-case basis whether a disease was contagious
or attributed in any way to socially repugnanohduct and whether it coule said that society
as a whole views the disease as directly assatiaith any disease whianight conceivably be
characterized as loathsomégsier, 903 F.3d at 1145 (quotingatson 631 F.3d at 66).
Accordingly, the court rejectatie teacher’s claim because fibromyalgia “would not ‘bring about
public opprobrium [or] expose a persordiecrimination and intolerance.leiser, 903 F.3d at
1145 (quotingMatson 631 F.3d at 67 n.7).

Applying the reasoning frorbeiserandMatsonhere, the court findhat the disclosures
in Herring andA.L.A.are distinguishable from the disclosatassue in this case. E.G.’s health
conditions are ADHD and mild autisniNeither condition is of the/pe that would be considered
“loathsome,” nor would thering about the type of “plib opprobrium” described iMatson
Thus, because the court does not find the Ridrdisclosure to be conscience shocking, the
court concludes that the Glenns have failedllege a constitutional pacy violation under the
Fourteenth Amendment imugport of their § 1983 claim.

Even if the Glenns has adequately atated a privacy viation, the Individual
Defendants would still be protected under thetdioe of qualified immunity. “The central
purpose of affording public offiais qualified immunity from suit to protect them ‘from undue
interference with their duties and from pdiahy disabling threats of liability.”” Elder v.
Holloway, 510 U.S. 510, 514 (1994) (quotirtarlow v. Fitzgerald 457 U.S. 800, 806 (1982)).

“When a defendant raises the qualified-immuuigéfense, the onus is on the plaintiff to
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demonstrate (1) that the official violated a statyior constitutional rightand (2) that the right
was clearly establisheat the time of the challenged condic€ummings v. Dear913 F.3d

1227, 1239 (10th Cir. 2019) (alteration in an@) (internal quotation marks omittedkgrt.

denied sub nom. Cummings v. Busd&y. 18-1357, 2019 WL 4921308 (U.S. Oct. 7, 2019). In
undertaking this analisg courts may address theaywrongs in either ordedd. Because the
Glenns have failed to establish the clearlabbshed prong of the qualified immunity test, the
court will limit its analysis to the second prontf clearly establishedight is one that is
sufficiently clear that every reasable official would have unde¢o®d that what he [or she] is
doing violates that right.'ld. (internal quotation marks omitted). To show that a right is clearly
established, a plaintiff may eéhidentify an on-point Suprentourt or Tenth Circuit decision,

or demonstrate that the weigiftauthority from other courtdearly weighs in favor of the
plaintiff's proposition. Id. While there need not be a case directly on point, “existing precedent
must have placed the statutory or constitutigustion [regarding the illegality of the
defendant’s conduct] beyond debatéd” (alteration in aginal) (quotingAshcroft v. al-Kidd

563 U.S. 731, 741 (2011)).

As described above ireiser, it is unclear as to whether there exists a constitutional right
to informational privacy—let alone a clearltasished one—under the&rteenth Amendment.
Given that the alleged disclosure in this casé fwace in 2017, and that the Tenth Circuit held
that whether a constitution privacy right égisemains an open question in 2018, the court
concludes that the Glenns have failed toldistia that the IndividuaDefendants violated a
clearly established constitutidmaght. Accordingly, the Indiidual Defendants are entitled to

qualified immunity.
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Regarding the District, eventifie Glenns could establishatithey have a constitutional
right to informational privacy, they have failemstate a claim for onicipal liability under §
1983. “Although Utah school districts are not immdmoen 8 1983 suits ifederal court, they
are liableonly if the violation of a plaintiff's federaights results from an action taken under an
official custom or policy.” Douglas v. Beaver Cty. Sch. Dist. B8R F. App’x 200, 202 (10th
Cir. 2003) (emphasis added) (citation omitted). rétwer, a plaintiff musshow that such a
“policy was enacted or maintained with deliie indifference to an almost inevitable
constitutional injury.” Schneider v. City of @Gnd Junction Police Dep'717 F.3d 760, 769
(10th Cir. 2013}f. Even without identifying an officigbolicy, however, “ations taken by a
municipality’s final poliggmakers also represent acts of ‘offiicpolicy’ giving rise to municipal
liability.” Simmons v. Uintah Heall@are Special Dist.506 F.3d 1281, 1285 (10th Cir. 2007).
“Accordingly, a municipality is responsible footh actions taken by subordinate employees in
conformance with preexisting official polés or customs and actions taken by final
policymakers, whose conduct can be no less descaabéue ‘official policy’of a municipality.”
Id.

Here, the Complaint makes no mention of any District policy at akdme alleges that
the Individual Defendants acted wmndh District custom or policyThe court must therefore turn
to whether any of the Individu8lefendants exercised final policaking authority such that the
District is liable for their actions. AlthoughelGlenns aver thatderson, Mann, and Garritson
all exercised such authority, the court is uncoogd. Preliminarily, the Glenns do not dispute

that, as a math teacher at the School, Smitndt exercise final policymaking authority on

4 Importantly, “Section 1983 does not authorize liability under a theory of respondeat suggctuneider717

F.3d at 767 (quotinrown v. Montoya662 F.3d 1152, 1164 (10th Cir. 2011)). Accordingly, the District can only
be held liable for the acts that it commits, i.e., for the policies it promulgates—not for independent acts by
employees that are untethdrto a District policy.
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behalf of the District. As fothe remaining Individual Defendem the court finds that neither
Anderson (a junior high math class supervisorthe District), Mann (the School’s Vice

Principal and 504 Coordinator), nor Garritson (tlead of the School’s counseling department)
exercised final policymaking authority such thatitidecisions constituteatts of official policy

on behalf of the District. Wl the court recognizes that each of the Individual Defendants’
positions may have constituted supervisory roles to some degree, their positions are not of the
type that would allow them to rka final decisions for the District. As a result, the Glenns have
failed to state a claim for municibl#ability against the District.

Therefore, the court concludes that the Gldmnse failed to state a § 1983 claim for an
informational privacy violatiomnder the Fourteenth Amendment because (1) no such right is
definitively established; (2) the Individual Defentiaare entitled to qudied immunity; and (3)
they have failed to identify any District cast or policy that infringed upon their constitutional
rights.

[Il1.  Failureto Train or Supervise Claim

For their final claim, the Glenns allege thia¢ Supervisor Defendss failed to train or
supervise the Individual Defendants, which resbitea violation of tkir rights. While the
Glenns assert this claim under § 398hey fail to identify which enstitutional or statutory rights
the District or the Supervis@efendants allegedly violated. “By its terms, of course, [§ 1983]
creates no substantive rights; it merely proviggsedies for deprivations of rights established
elsewhere.”City of Oklahoma City v. Tuttld71 U.S. 808, 816 (1985). Thus, before a plaintiff
can assert a claim under § 1983, he or she mussidinstify the specific ght that has allegedly

been violated.See Mandy R. ex rel. Mr. & Mrs. R. v. Owefé4 F.3d 1139, 1147 (10th Cir.
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2006) (‘Oncea plaintiff demonstratethat a statute creates aléal right, the right is
presumptively enforceable under § 1983.” (emphasis added)).

To the extent the Glenns rely on FERPA jeththey reference under the Fifth Cause of
Action in the Complaint, to support theirl®83 claim, the Supreme Court has held that
“FERPA’s nondisclosure provisisrcontain no rights-creatingniguage” and “therefore create
no rights enforceable under § 19835bnzaga Univ. vDoe, 536 U.S. 273, 290 (2002). If,
however, the Glenns rely on the ADA and RAhaligh the Tenth Circuit Bayet to address the
issue, several other Circuits hdweld that rights created exciusly under either statute “cannot
be vindicated through § 1983Williams v. Pennsylvania Human Relations Comr870 F.3d
294, 300 (3d Cir. 2017) (ADA)ri—Corp Hous. Inc. v. BaumaB26 F.3d 446, 449 (7th Cir.
2016) (ADA and RA)Vinson v. Thoma®88 F.3d 1145, 1156 (9th Cir. 2002) (ADA and RA).

The final right that the Glenns may be attéimgpto assert under this cause of action is
their alleged right to informainal privacy under the Fagenth Amendmentln order to state a
§ 1983 claim against a supervisor for failure #gortror supervise, a plaintiff must “show an
‘affirmative link’ between the supervisand the constitutinal violation.” Schneider717 F.3d
at 767 (quotingdodds v. Richardsqr614 F.3d 1185, 1195 (10th Cir. 2010)). Courts have
further broken this down into three elements Wwhaglaintiff is “require to establish [for] a
successful § 1983 claim against a defendant barséis or her supervispresponsibilies: (1)
personal involvement; (2) causat| and (3) state of mind.Id. Here, the Glenns have failed to

establish any of these elements. Significamtyydescribed above, the Glenns have failed to

5 The Circuit courts have reached thanclusion because even though indeleat federal rights exist under the
ADA and RA, “Congress may choose to foreclose a remedy under § 1983, either by expressly ‘forbiddirse
to § 1983 in the statute itself,” or tgreating a comprehensive enforcement scheme that is incompatible with
individual enforcement under § 1983.Williams, 870 F.3d at 297-98 (quotijessing v. Freeston&20 U.S. 329,
341 (1997)). Because the ADA and the RA already lawgprehensive enforcement schemes, courts have
determined that plaintiffs cannot ende rights created explicitly under those statutes through a § 1983 Sa#n.
Id. at 299-300.
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allege that Defendants violated a constitutionpifytected right to informational privacy. Thus,
without a constitutional violation, the Glenns’ claamainst the Supervisor Defendants collapses.
Furthermoreleiserdemonstrates that even if a righinéormational privacy exists, it is not
clearly established, which entitles the Swmor Defendants to qualified immunity.

With regard to the “claim[] of inadequateinig, training, or othesupervisory practices”
against the District, the Glenns “must demaatstthat the municipal action was taken with
‘deliberate indifference’ as to its known or obvious consequendialter v. City & Cty. of
Denver 932 F.3d 1277, 1284 (10th Cir. 2019) (quotBdy of Cty. Comm’rs of Bryan Cty., OKI.
v. Brown 520 U.S. 397, 407 (1997)). Deliberate indiffese, however, “is a stringent standard
of fault, requiring proof that a municipaltac disregarded a known or obvious consequence of
his [or her] action.”ld. (internal quotation marks omitted]he standard can be satisfied when
the institutional defendant has “actual or constructive notice that its action or failure to act is
substantially certain to result éanconstitutional violation,” and itwoses to disregard that risk.
Id. In most cases, notice can be established hyvfpg the existence @ pattern of tortious
conduct.” Id. Although a plaintiff can still establish ldeerate indifference without a pattern of
“unconstitutional behavior,” this can only ocaurder a “narrow range of circumstances” where
“a violation of federal rights is a highly guictable or plainly obvious consequence of a
municipality’s acton or inaction.” Id. (internal quotation marks omitted).

Here, the court concludes thhe Glenn’s have not statedaalure to train or supervise
claim against the District for several reasons. First, the Complaint does not adequately allege
deliberate indifference on the part of the Supeni3efendants or the District. Second, neither
the District nor the Supervisor Badants could have been on petof a constitutional violation

because it is unsettled as to whether there sven informational privacy right under the
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Fourteenth Amendment. Third, because therg meaestablished constitutional right, there was
no pattern of unconstitutional behavior. And even if the right was established, the Glenns have
not suggested that there existed a pattermobnstitutional privacy disclosures by District
personnel. For these reasons,dbert finds that the Glenns have failed stated a claim under §
1983 against the District for faile to train or supervise.

As a final matter, the Glenns requesittihould the cougrant any portion of
Defendants’ motion, they be permitted leave t@adthe Complaint to cure any of its defects.
The court finds that allowing the Glenns to amend would be futile, however, because the
Complaint’s flaws are legal in nature, not fa¢tuAccordingly, the court denies the Glenns’
request.

CONCLUSION

Based on the foregoing reasoning, Defendavitdion to Dismiss Plaintiffs’ Third,
Fourth, and Fifth Causes of Action is heydGRANTED in part and DENIED in part.
Defendants’ Motion is GRANTED as to (1)ethetaliation claim against the Individual
Defendants based on Section 504 of the RA; (2) tivagy claim; and (3) the failure to train or
supervise claim, and those claims are dismiggddprejudice. Defendants’ motion is DENIED
as to the retaliation claim against (1) the Distaind (2) the Individual Defendants based on Title
Il of the ADA.

Dated this 23rd day of October, 2019.

BY THE COURT:

UK Yo

TALE A. KIMBALL,
United States District Judge
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