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SCHEDULL L1{n)
ASSETS

Y all patents, patent applications, copyrights, trademarks, service marks, trade names,
trade secrets, proprietary mformation, technology rights and ficenses, propristary rights and
processes, know-how, research and development in progress, and any 2nd all pther intellectual
propecty inclnding, without Hmitation, all things authored, discovered, developed, made, perfected,

improved, designed, engineered, devised, acquired, produced, conceived or first reduced to practice

by Seller or any of its emgloyees in the covrse of their employment by Seller that pertain to Unix of
UrixWare, whether tangible or intangible, in any stage of development, includling without Emitation
enhancements, designs, technology, iraprovements, inventions, works of authorship, formulss,
processes, routines, subroutines, techniques, concepts, object code, fow gharts, diagrams, coding
sheets, source code, listings and annotations, programumers' notes, information, wotkpapers, work .
product and other materials of zny types whatsoever, and all rights of any kind held by Seller inorto

any of the foregoing used exclusively in connection with the Business

@)y  allrights and ownership of Unix and UnixWare, including but not Bnited to all
versions of Unix and UnixWare and all copies of Unix and UnixWare (including revisions and updates
in process), and 2ll techrical, design, development, ingtsilation, operation'and maintenance informa-
fion concerning Unix and UnixWare, including source code, source documentation, source listings
and annotations, engineeting notebooks, test data and test results, as well as all reference manuals and
suppors materials normally distrituted by Soller to cnd-users and potential end-users in connection
with the distribution of Unix and UnixWare;

(@) all of Seflec’s claims against any parties relating fo any right, property or asset included

in the Business, .

Gv) ol of Selleds rights pertaining to Unix end UsiixWare under any software development
contracts, ficenses and any other coniracts o which Seller is a party of by which it is bound and
which pertain ia the Business; :

(v} allcopi es of Unbx and UnixWare, wherever located, awned by Seller; and

(v'xj (others7]
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ASSET PURCHASE AGREEMENT

This ASSET PURCHASE AGREEMENT (the " Agreement”) is made and entered into as of
September __, 1935 by and betwesn The Santz Cruz Operation, Inc., 2 Delaware corporation
("Buyer”) and Novell. Inc., o Delaware corporation {"Seller").

RECITALS

A Seller is engaged in the busmess of developing a ine of software products purently
kaown as Unix and UnxWare, the sale of binary and source code ficenses to variows versions of Unix
and UriscWare, the support of such products and the sale of other producis which are directly refated
10 Unix and UnixWare (collectively, the "Business").

B,  The Boards of Directors of each of Seller and Buyef believe it Is in the best interests of
each company and their respective stockholders that Buyer acquire certain of the assets of, and
assume certain of the lisbilirtes of Seller comprising the Business (the "Acquisition™),

C.°  In connection with the Acquisition Buyer wil} issue to Sefler shaves of
Common Stock of Buger (the *Shares").

D,  Inconnection with the acquisition by Seller of the Shares, Buyer and Seller desire to
set forth certain agreements with respect to the governance of Buyer following the closing of the
Acquisition, ’ .

NOW, THEREFORE, in consideration of the covenants, promises and representations set
forth herein, and for other good and valusble consideration, the parties agree as foliows:

ARTICLEI
THE ACQUISITION

3.1  Puschase of Agsefs.” )

(z)  Purchaseand Sele of Assels, On the texms and Subject to the conditions set
farth in this Agreement, Selter will sell, convey, fransfer, assiga and deliver to Buyer and Buyer will
purchase and acquire fom Seller on the Closing Date (as defined in Section L4), all of Seller’s right,
{ifle and interest in and to the sssets and properties of Seller relating to the Business {collectively the
®Assets") identified on Schedule 1.1(g) hereto. Notwithstanding the foregoing, the Assets to be so
purchased shall not include those ossets (the “Excluded Asseis”) set forth on Schedule 1.1(b)):

MWE.::GDMASPCDOCS\SQLZ\:WM\I X
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{b) Agsumption of Lisbilities. At the Clasing ﬁuyer' shall assume those obligations
and lizbilities of Seller set Forth in Schedule 1.1¢c) hereto {collectively, the “Assumed Liabilities"}

{2  Consideration.

{a}  Consideration for Assets: Stock, On the tenms and subject to the conditions
set forth in this Apreement, as fill payment for the transfer of the Assets by Sefler to Buyer, at the
Closing Buyer shall assume the Assumed Lisbilities and ssue fo Seller - shares of fully paid and
nonassessable shares of Common Stock of Buyer (the "Shares" ar the "Purchass Price"},

. (b)  Consideration for Assets; Royalties. As zdditional consideration for the
transfer of the Assets by Seller to Buyer, Buyer agrees (o collect and immediately pass through fo
Sclter 2]t amounts paid by OEMs and other third party customers on account of the SVRX business,
including royalties and other paymets of any kind, Inaddition, Buyer agrees to make payment ta
Selier of additional royaities on account of iis sale of UnixWare products. The amounts of payments
to be made by Buyer or account of the foregoing pass-through Unix arrangement, and the amounts of
additional royalties to be paid in connection with the UnixWare business are jdentified in detail on

Schedule 1.2(b) hereto.

(&)  Allocation of Purchase Price. Within 49 days following the Closing Buyer
. shall prepare and defiver to Seller (subject to Seller's approval) an allocation of the Purchase Price

plus any other sonsideration properly allocable ameng the Assets (the
agres thar all tax returns and reports (including Internal Revenue Bervice

"Allocgtioh”). The parties -
(*IRS") Form 8594) and all

fmancial statements shall be prepared in 2 manner consistent with (and the parties shall not otherwise
take 2 position inconsistent with) the Allocation unless required by the IRS or state taxing authority.
The Allocation shal be prepared in 2 manner consistent with Seotion 1060 of the Internal Reverme
Cade of 1986, as amended (the "Code"), and the income tax regulations promuigated shereunder.

(@  Trengfer Taxes Buyer shall pay and promptly discharge when due the entire
pmount of any and all sales and use tax {"Sales Taxes") imposed or levied by season of the sale of the
Assets to Buyer. The parties shall cooperate with each other fo the extent reasonably requested and

legally permitted to mininfze any such Sales Texes.
13  ‘Trapsfor of Customers.

(@  Trapsfer of Customers.

() Intent Itistheintent of parties hereto that all of the Business and all
of Seller's backlog, if any, rclating to the Business be transferred to Buyer. Accordingly, all parties
agree to facilitate the transfer of customers of the Business from Sefler to Buyer fallowing the

Closing.

MWE.ODMAPCDORTSQIXE62 1M -2~
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(i)  Purchese Order Data, Seller shal] make available to Buyer, upon
request (A) a list of all puistanding written customer orders, puschase arders and other customer
cormmilments frotn the current custorgers of the Business, (B) the names of all such customers (the
«wCurrent Customers™), and (C) date. regarding Seller's standard cost of sales for the items covered by
such orders, and shall provide upon request such other information as is (AA) relevant lo profitability
on such items, (BB) available to Sefler without incurring undue effort or expense and (CC) requested

by Buyer.

{ii)  Trznsfer of Orders: Assfenments. Prior fo the Closing, Seller and

Buyer agree to tooperate with dach other int conducting joint congacts

with the Current Custoners (as -

appropriate) for the purpose of atterapting to obiain such customers’ consent to transfer arders fiom

Seller to Buyer {or to 1ssuc new orders to Buyer for the same or similar fterns) and to assign Seller's

rights and benefits under the contracts included in the Assets to Buyer as of the Closing.

) Assumption of Obfigation. To the extent that ;aﬁ order is transferred er
assigned ta Buyer or that Buyer accepts a new purchase order from 2 Current Customer, Buyer

agrees to assume and perform alf obligations theceunder.

1.4 Tosi

: ()  Closing. Unless this Agreement is earlier terminared pursuant.to Section __,
the closing of the transactions contenplated by this Agreement {the "Closing"} shall be beld 2t the
offices of Wilson, Sonsir, Goodrick & Rosati, 550 Page Mill Road, Palo Alta, California 94304, at
10:00 a.m. on the date which is two bustness days following satisfaction or waiver of the last of the
conditions to Closing as set $orth in the Article IV hereof, or on such other time and/or-date as the
parties agree (the actual date on which the Closing occors is referred fo herein as the “Closing Date"),

(&)  Dslivery. At the Closing:

(‘1). Buyer shall deliver to Seler an instrument of assumption of liabilitics by

which Buyer shall assume the Assumed Ligbilities as of the Closing;

Shares;

{iy Buyer shall defiver to Seller a ceriificate of cerificates representing the '

@)  Seller shall deliver o Buyes 211 bills of sale, endorsements, assigaments,
comsents to assignments to the extent obtaised and other instruments and docurnents as Buyer may

. and

reasanably request to sefl, convey, assign, transfer and deliver to Buyer Seller's title to all the Assets,

* (v) Selferand Buyer shall deliver or cause to be delivered to one another
such other instruments end doguments REGeSSATY O appropriate to evidence the due execution,

delivery and performance of this Agreement,

AWE=ODMAWCDOCSSQLASIA2IT ~3-
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()  Taking of Neessary Aulive: Further Action. IF, at any time after the Closing
Date, any further action is necessary or desirable to carry out the purposes of this Agreement the
parties agres to take, and il fake, 21l such Jawfat and necessary and/or desirable action

ARTICLE I
REPRESENTATIONS AND WARRANTIES OF SELLER

Except as described in the Seller Disclosuce Schednle defivered by Seller to Buyer
simultaneously with the execution of this Agreement, a5 such Seller Disclosure Schedule may be
updared and/or amended pursuant o Scotion __ hereof (the "Seller Disclosure Schedule"), Seller
represents and warrants tp Buyer that- :

21 Qroanizstion, Standine and Power. Sellerisa gorporation duly organized, validly
existing #nd in good standing under the laws of its state of incorporation, and has all requisite
corporate power and suthority to own, operaie and lease its properties and to carry on its business as
now being conducted. Seller is duly quelified as a foreign corporation and is in good standing in each
jurisdiction in which the failure to so aualify reasonably would be expected to have 2 material adverse
effect on the Business Condition of the Business. (As used in this Agreemext, "Business Condition”
swith respect to any corporate entity, Eroup of corporate entitics or the Business shall mean the

business, financial condition, results of operations and assats of such corporate entity, group of

corporate entities or the Business, as the case may be.) Seller has made available to Buyer complete
and correct copies of the Certificate of Incorporation and Bylaws of Selfer, as amended to the date
hereofl ‘ :

02  Authority. Seller has ail requisite corpordte power and authority to enter into this
Agreement 2nd, to consurnmate the transactions contemplated hereby, The execution and delivery of
{his Agreement, the performance by Seller of its obligations hersunder and the consummation of the
iransactions conterplated hereby have been duly and validly authosized by all necessary corporate
action on the part of Selter, and have been approved by the Board of Directors of Seller. Mo othés

" corporste procesding on the part of either Sefler is necessary 0 authorize the execution and delivery

oFthis Asreement Selles o the perfxmance of Seller's obligations hereunder or the consurmation of
the trarisactions contemplated hereby. This Agrecment Tas been duly executed and delivered by
Seller and constifutes a legal, valid and binding obligation of Seller enforceable against Sefler in

. peoordance with its terms, except 28 enforeement may be limited by barlaroptay, isolvency, ot other

similas lasys affecting the enforcement of creditors rights generally and cxcept that the availability of
equitable remedies is subject 10 the discretion of the court before which any proceeding therefor may
be brought. Subjectto satisfaction or waiver of the co nditions set forth in Acticle __, the execution
and delivery of this Agreement does not, and the consummation of the transactions contemplated
hereby will not, conflict with or result in any violation of any stetute, law, rule, regulation, judgment,
order, decree, ot ordinance applicable to Seller, os its properties or assets that, individually orin the
aggregate, reasonably would be expected to have a raterial adverse gffect on the Business Condition
of the Business, ar conflict wilh any provision of the Certificate of Tncorporation or Bylaws of Seller

MWK: ODMAPCDOCSISQLABEE21N 4w
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of result in any breach or default {with or without notice or lapse of time, or both) under, or give nse
to a right of termination, cancellation or acccleration of any obligation or 1o oss of a materiot benefit
under, or result in the creation of a lien or oncumbranee on any of the propertiss or assets of Sefler
parsuant to any agreement, Contrect, Hote, mortgage, indenturs, lease, instrument, peomit, contession,
franchise or license to which Seller is a party or by which Seller or its properties or assets may ba
hound that would reasonably be expected, sithst individually or in the aggregate, 1o have a material
adverse effect on the Business Condition of the Business). Mo consent, approvel, order or
authorization of, or registration, declaration or filing with, any cout, administrative agency,

. commission, regulatory authority or other governmental authority or instrumentality, domessic of

© forsign (s "Governmental Entity"), is required by or with respect to Seller in connection with the

execution and defivery of this Agreement or the consummation by Seller of the transactions
contemplated hereby, except for (i) the filing of a pre-merger notification report under the Hart-Scott-
Rodine Antitrust Improvements Act of 1976, as amended {the "HSR Act"), (if) those required 10 be
made or ohtained by Buyer or any of its affiliates, (i) such consents, approvals, ordexs, authori-
zations, registrations, declerations and filings as would not have z material adverse effect on the
ability of Seller to transfer the Assets ta Buyer at the Closing. .

23 Financigl Statements, Sefler has furnished Buyer with unandited financial statements
of the Business for each of the fiscal years ended , including a balance'sheet of the
Business as at gach of the fiscal years ended (the balance sheet being
referved to herein as the * Balance Sheet™), and tha related consolidated statements of
income 2nd cash flow (the foregoing financial statements are referred to collectively as the "Business
Financial Statements"). The Business Financisl Statements bave been prepared in accordancs with
generally accepted acoounting principles consisienily applied (except a5 may be indicated in the notes
thereto) and fairly present, in all material respects, the finencial position of the Business &g at the dates
thereof and the rasults of operations and changes in financial position for the periods then ended,
There has been no materdal change in Seller’s accounting poficies during such periods relating to the

. Business, except as described in the notes to the Business Financial Statements. '

24 Compliance with Law, Seller hias condusted the Business so as to comply in all
mmaterial respects with all laws, rules and regulations, jndgments, decrees or orders of any
Governmental Entily applicable to its operations cxvept where the faifure 5o to comply reasanably
would not be expected to have 1 materiel adverse effect on the Business Condition of the Business.
As of the date hereof, there are no judgments or orders, injunctivns, decrees, stipulations or awards
(whether rendercd by a coust of administrative agency ot by arbitration] against Seller ~with any
continuing effect thet reasonably would be expected to have a miterial adverse affect on the Business
Condition of the Besiness, To the knowledge of Seller, there is no investigation by any Governmental
Entity with respest to Seller pending against Seller which is reasonably likely to have a material
adverse effect on the Business Condition of the Business.

25  NoDefaulis, To the knowledge of Seller, Seller is not, nor has it received written
notice that it wonld be with the passage of time, (i} in viclation of any provision of its Certificate of
‘Incorporation or Bylaws or (i) in default or violation of any term, condition or provision of (A) 2ny
judgment, decree, order, injunction or stipulation applicable to the Business or (B) any agreement,

MWKrODMAPCBOCSSQLIREE2IN -3-
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note, mortgage, indenture, contract, lease or instrument, pecmit, concession, franchise or license to
which Seller is a party (with respect to the Business) or by which the Business may be bound, in any
such case in 2 maaner that reasenably would be expected to have a mateyia! adverse effect on the
Business Condition of the Business. )

2.6  Litigation. There is no ackon, suif, proceeding, claim or governmental investigation
pending or, 1o the knowdedge of Selfer, threatened, against Seller that reasonably would be expected
$o heve a material adverse effect on the Business Condition of the Business. There s no action, suit,
proceeding, claim or governmental iavestigation pending against Seller as of the date hereof thatin
any masmet challanges or segks 10 prevent, enjoin, atter or materially delay any of the transactions

conterapiated hereby.
37  Absence of Cerfain Changes. Since ., Sclier hes conducted the

Business in the ordinary course and, except for the execution, delivery and performance of this

* Agresment or as required heseby, there has not accurred: (2) any material adverse change in the
Business Conrdifion of the Business; (b) any entry into any material commitment or trensaction by
Seller eelating to the Business, other than it the ordinary course of business; (c) any damage,
destrustion or loss, whetber covered by insurance or fiot, materialty and adversely affecting the
Business Condition of the Business; (d) any acquisition or disposition of 2 material amount of
property or assets of Seller relating to the Business outside of the ordinary course of business; (2) any
transfer or grant by Seller of'a right under any Seller Intelleciual Propecty Rights (as defined in
Section ____hereof), other than thase transferred or granted in the ordinary course of business;

28  Agreements. With respect to the Business, Seller is not a party to, and the Business is
not subject tor :

(@)  Anyunion confract or ny amployment CoRtEact or Arrangement providing for
future compensation, wiitten of oral, with any officer, consultant, director ar employes which is not
cancelable by Seller on 30 days' notice or less without penalty or obfigation fo make payments rclated
to such termination, other than (A} {in this case of employees other than executive oificers of Seller}
such agreements as are oot materiatly different from standard amangements offered to employess
generally in the ordinary course of business consistent with Seller’s past practices and {B) such

agresments as may be imposed or implied by law;

{0 - Axny plan, contract or arrangement, the chigations under which exceed
3 , written or oral, providing for bonuses, pensions, deferred compensation, severance
pay or benefits, retirement payments, profit-sharing, or the Tike;

(&)  Asofthedae hereof, any existing OEM agreement, distiibution sgreement,
yolurme purchase agreement, oF other similar agreement in which the annual amount paid or received
by Seller during the twelve-month period ended excecded 51,500,000 or pursuant to which
Seller has granted most favored nation pricing provisiong or exclusive marketing rights related to any
product, group of products of ferritory to any person; .
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()  Anyleaseor month-to-manth tenancy for real or personal property in which
the amount of payraents which Sefler is required to make on an annual basis exceeds $100,000;

- {g)  Any contract containing covenants purporting to limit Seller's freedon to
compete in any line of business in any geographic area.

Each agreement, contract, morgage, indenture, plan, leass, instrument, permit, concession,
franchise, arrangement, license and commitment hsted in the Seller Disclosure Scheduls purseant to
this Section is valid and binding on Seller, 2nd is in full force and effect, and Setler hug not breached
any provision of, nor is it in default under the terms of| any such agreement, contract, mortgage,
indenture, plan, lease, instrument, permit, concession, franchise, arrangoment, ficense ar comrnitment
except for such &ilures to be valid aud binding or in fulf force and effect and such breaches or
defaults as rexsonably would not be expected to have a material adverse effect on the Business
Condition of the Business. '

2.9 Tax Retums and Reports.

(2}  Definition of Taxes. For the purposes of this Agresment, "Tax" or *Taxeg"
refers to any and all federal, state, local and foreign taxes, assessments and other governmental
charges, dutics, impositions-and Tiabilities relating to taxes, including taxes based upon or measured
by pross receipts, income, profits, sales, use and occupation, and valug added, ad valorem, sransfer,
Franchise, withholding, payroll, recapiure, employment, cxcise and property taxes, together with afl
interest, penalties and additions imposed with respect to such amounts and any obligations under any
greements Or axrangements with any other person with respect to such amounts and including any
fiability for taxes of a predecessor eatity.

() TaxRemsand Audirs, Except as reasonahbly wonld not be expected to have
a material adverse effect on the Business Condition of the Business:

(i} Seller bas timely Sled all foderal, state, local and foreign refurns, -
estimates, information statements and reports {"Returns") relating fo Taxes required to be filed i,
except such Returcs which are nat ateriak to the Bosiness, and has paid all Taxes showan to be due
on such Retusas or is contesting them in gond faith.

@) Seller has withheld with respect to its employces all federal and state
income taxes, FICA, FUTA and other Taxes required to be wi&xhtgld. :

) (il  Seller has not been delinquent in the payment of any Tax nor is there
any Tax deficiency outstanding, proposed or assessed agamst Seller, nor has Selter executed any
walyer of any statute of limitations on or extending the period for the assessment of collection of any
Tax.

- vy No andit or other examination of any Return of Seller is pxesently in
progress, nor has Saller been notified of any request for such an audit or other examination,
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(v) Wone of the Assets ure treated as “fax-exempt use property” within the
meaning of Seciior 168(h) of the Code. :

(vi) Seller is not, and hus not been at any time, a “United States real
propeny holding corporation” within the meaning of Section 807(){2) of the Code

210 Technology. To the knowledge of Seller, as of the date hereof, Seller owms, co-owns
oris licensed or otherwise entitled ta use rights to all patents, trademarks, trade names, service
marks, copyrights, mask work rights, trade secret 7ights, and other intellectual property rights and any
applications therefor, and all maskworks, net lists, sehematics, technology, source code, ksow-how,
computer software programs and all other tangible infosmation or matertal, that are used in the
Busiuess as currently conducted {the "Seller Intellectuat Property Rights"). '

The Seller Disclosure Schedule lists, as of the date hereof, (i) all patents, registered
copyrights, trademarks, service marks, mask work rights, and any applications therefor, included in
the Seller [nieflectual Property Rights; (i) the jurisdictions in which cach such Seiler Intellectual
Property Right lias been issued or registered o inwhich an application for such issuance and regis-
tration has been filed, including the respeciive registration or application nwmbers; and (fif) which, if
any, of such products have been registered for copyright protection with the United Stetes Copyright
Office and any foreign offices. The Seller Disclosure Schedule also sets forth a list of license
agreements whicl, to Seller's knowledee, constitutes all license agreements under which Seller
Ficenses as liconses the intelleciual property rights of third parties relating to technology or software
which is incorporated in existing products of the Business For which products Seller has received
revenues in excess of $2,000,000 in the twelve-month period ended . 'To Selfer's knowledge,
Seller is not in material violation of any such license agreement. :

With respect to the Business, Seller is not a party to nor is the Business subject ta (i) any joint
verture contract of arvangement of any other agresment that involves a sharing of profits with other
persons other than the payment of receipt of royalties by Seller; (i) 2ny agreement pursuant to which
Geller was obligated o make payment of royaities in the twelve-month periad ended of
1,000,000 or more; or {iff) any agreement PUIsUant 1o which Seller utilizes the intellectual property
rights of othess in amy products currently marketed by Seller and which is either non-p erpetual o
terminable by the fivensor thersunder in the event of the Acquisition and which, if terminated,
reasonzbly would be expected to have 2 material adverse affect on the Business Condition of the

Business.

No claims with respect to the Seller Tntelleciual Property Rights have been communicated ix
writing to Seller (i) to the effect that the manufacture, sale or use of any product of the Business as
now used or offered by Seller infringes o zny copyright, patens, trade seoret or other intellectual
property right of a third party or (i) challenging the ownership or validity of any of the Seller
Inteltectuat Propecty Rights, any or all of which claims reasonablywould be expected to haver
raetesial advecse effect on the Business Condition of the Business. To the knowledge of Seller, zs of
1he date hereof, all patents and registered wademarks, service marks and registered copyrights held by
Seller in connection with the Business are valid and subsisting except for fallures to be valid and
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subsisting that reasonably would not be expeced to have a material adverse effect on the Business
Condition uf the Business  Seller does not know of any unauthorized use, infringement or

misappropriation of any of the Scller Intellectual Property Rights by any thicd party that reasonably
would be expected to have a material adverse effect on the Business Condition of the Business.

211 ‘Title o Propertiss: Absence of Liens and Encumbrances.

(&  The Seller Disclosure Schedule sets forth z list of all real property owued o1, 25 -
of the date hereof, leased by Seller fornse in connestion with the Business and the aggregate annual
rental or mortgage paynent or other fees payeble under any such lease or loan.

(o)  Seller hag good and valid fitle to, or, in the case of leased properties and assets,
vakid leasehold interests in, all of the tangible properties and assets, real, personal and mixed, which .
are material to the conduct of the Business, free and clear of any liens, charges, pledges, security
interests or other sncumbrances, cxcept for such of the foregoing as (A) are reflected in the Seller
Financial Statements, or {B) arise out of taxes or generg! or special assessments not in default and
payable without penalty or inferest or the vaiidity of which is being contested in good faith by
apprapriate proceedings, oF (C) such imperfections of title and eneunibrances, if any, which are not
substantial in character, amount or extent, and which do oot materially detract from the vélue, or
interfere with the present use, of the property subject thereto o affected thereby. -

2,12 Governmental Authorizati i Seller is the holder of alt licenses,
authorizations, permits, concessions, certificates and other franchises of any Governmenial Eutity
required to operate the Business, the £aiture to hold which reasonably would be expscted tq have 2
material adverse effect on the Business Condition of the Business (collectively, the *Ttcenses"). The
Licenses are in full force and effect. Thers is not now pending, or to the knowledge of Seller is there
threatened, any action, suit, investigation or proceeding apgainst Seller before any Governmental
Entity with respect ta the Licenses, nor is there.any issued ar puistanding notice, order or complaint
with respect To the violation by Selter of the terms of any License or any s or regulation applicable
thereto, except in any such caseas reasanably would not be expected fo have s materal adverse effect
on the Business Condition of the Business. . .

213 Environmentsl Matters. To Selter’s knowledge, Seller has at 2l relevart times with
respect to the Business been i materidl compliance with 21l environmental laws, and has received no
potentially responsible party {("PRP™) notices or functionally equivalent notices fom 2y
governmental agencies 0% private parties concesning releascs or threatened releases of any "hazardous
substance” as that term is defined under 42 1.8.C. 9601(14). .

214 Customers The Seller Disclosure Schedulc sets forth each customer of the Businesy
thar paid Seller soyalties and licenses fees in an apgregate amount in excess of $1,000,000 duriny the
twelve-manth peciod ended
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2.15  Proprietary Information and Inventions and Confidentiality Aeveements. To the
knowledge of Seller, each employes, consultant, and officer of Seller (exclusively with respect to the
Business) has executed 2 proprietary infa rmation and inventions and confidentinlity agreement, copies
af which have bean made available to counse] to Buyer, and it is Seller's policy that such agreements
be executed by each new employee, consultant, officer and director of Seller in the ordinary course of
Seller's business. .

216  No Jmplied Representations. It is the explicit intent of sach party hereto that Seller is
~ not making any representation or warranty whatsoever, express or implied, except those
representations and warranties of Sellor contained in this Agresment or in the Seller Disclosure
Schedule. '

ARTICLE IO
REFRESENTATIONS AND WARRANTIES OF BUYER

Except as described in the Buyer Disclasure Schedule delivered by Buyec to Seller
simultaneously with the execution of this Agreement, 28 such Boyer Disclosure Schedule may be
updated and/or amended purswant to Section__hereof (the "Buyer Disclosure Schedule"), Buyer
represents and wasrants to Seller that: '

34  Organization, Stending and Power. Buyer is a corporation duly organized, validly
existing and in good standing under the laws of its state of incorporation, and has all requisite
carporate power and authority to own, operate and legse its properties and o carry on its business as
now being conducted. Buyer is duly qualified as a forsign corparation and is in good standing in each
jurisdiction in which the faitore 1o so quzlify would reasonably be expected to have & material adverss
eff=ct on the Business Condition of Buyer. Buyer has rmade available to Seller complete and correct
copies of the Certificate of Incorporation and Bylaws of Buyer, as amended to the date hereof.

32  Authority. Buyer bhasall sequisite corporate pover and authanty to eater intd this
Acrezment and, {6 consummete the fransactions contemplated hereby, The execution and delivery of
this Agreement, the performasnce by Buyet ofits obligations hereunder and the consummetion of the
+ransactions contemplated hereby have been duly and validly authorized by all necessary corporate
action pn the part of Buyer, and have beeh approved by the Board of Divectors of Buyer. No other
gorporate proceeding ou the part of either Buyer is necessary 1o antharize the execution and defivery
of this Agreement Buyer or the performance of Buyer's obligations hereunder ot the consummation of
the transactions contemplated hereby. This Agreement tigs been duly executed and delivered by
Buyer and constitutes & legal, valid and binding obligation of Buyer enforceable against Buyer in
accordance with its terms, except as enforzement may be limited by bankruptey, insolvency, of other
similar laws affecting the enforcement of creditors' rights generally and except that the availability of
equitable remedies is subject to the discretion of the court before which any proceading therefor may
pe brought. Subject to satisfaction or waiver of the conditions sct forth in Article _, the execution
and delivery of this Agreement does not, and the consuramation of the iransactions contemplated
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hereby will not, conflict with or result in any violation of any statute, law, rule, regulation, judgment,
order, decres, or ordinarce applicable t Buyer, or s properties or assets that, individually orin the
aggregatc, reasanably would be expected 1o have a material adverse effect on the Business Condition
of Buyer, or conflict with any provision of the Ceriificate of Incarporation or Bylaws of Buyer or
result in any breach or default (with or without notice or lapse of time, or bothy under, or give ris¢ to
2 right of termination, cancellation or acceleration of any obiigation or to loss of 4 material benefit
undex, or result in the creation ofa lien or encumbrance on any of the properties or assets of Buyer
pursuant to any agreement, contract, note, rorigage, indenture, lease, Inctrument, permit, concession,
franchise or license to which Buyer is a party or by which Buyer or its properties o assets may be

_ bound that would reasomably be expected 1o have a material adverse effect on the Business Caondition
of Buyer. No consent, appraval, order ar authorization of; or registration, declaration or filing with,
any Governrmental Entity is required by or with respect to Buyer in connection with the execution and -
defivery of this Agreement or the consummation by Buyer of the transactions costemplated toreby,
except for {f) the filing of a pre-merger notification report under the HSR Act, (i) those required to
be made or obtairned by Seller or any of its affiliates, (iif) filings following the Closing under federal
and state securities laws relating to issuance of the Shares; and (iv) such consents, approvals, orders,
authorizations, registrations, declarations sud filings as would not have a material adverse effect on
the sbility of Buyer Lo issue the Shares to Scller and assume the Assumed Lisbilities at the Closing.

33  Capitalization. [To come from Erobeck]

34  SEC Documents: Buver Financiel Statements, Buyer has made available to Seller 2
true and complete copy of each statement, aonual, quarterly and other report, registration statement
and definitive proxy statemens filed by Buyer with the Securities and Exchange Commission {“SEC”)
since {the "Buyer SEC Documents"), which are all the documents {other than
preliminary material) that Buyer was required to file with the SEC since such date, As oftheir
respective filing dates, the Buyer SEC Documents complied in aHl material respects with the
requirernents of the Securitiss Exchange Act of 1934 (ihe "Exchange Act") of the Securities Act of
1933 (the "Securities Act”), &5 the case may be, and none of the Buyer SEC Documents containgd
any ontrue statement of a material fact or omitted o State a materiai fact required to be stated therein
or necessary to make the statements made thecein, in light of the circumstances in which they were
made, not misleading. The Huancial statements of Buyer included in the Buyer SEC Documents (the
"Buyer Financial Staternents"} comply a5 10 form in all material respects with appiicable accounting
roquirements and with the published ruies and regulations of the SEC with respect thereto, have been
prepared in accordence with generally accepted accounting principles (ecept as may be indicated in
the notes thercto or, in the case of unaudited statemests, a5 permitted by Form 10-Q of the SEC) and
fairly present the consolidated financial position of Buyer and its consolidated subsidiarics at the dates
thereof and the consolidated results of their eperations and cash flows for the periods then ended
(subject, in the case of unaudited statements, to normal, recurring audit adjusiments}, Since

" there has been no material change in Buyer's accounting policies except 2s described in
the nates to Buyer's Financial Statements, )
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15  Compliance with Law .Buyer has conducted its business so'as to comply in all
raterial.respects with all laws, rules and regulations, judgments, decrees or orders of any
Governmental Entity applicabls Lo its operalions except where the failure so to comply reasonably
would not be expected to have 2 material adverse effect on the Business Condition of Buyer As of
the date hereof, there are no judgments or orders, injunctions, decrees, stipulations or awards
{whether rendered by a court or administrative agency or by atbitration) against Buyer with any.
confinuing effect that reasonably would be expected Lo have a material adverse affect on the Business
Coudition of Buyer. To the knowledge of Buyer, there is-no nvestigation by any Governmental
Entity with respect to Buyer pending against Buyer whick is reasenably Tikely fo bave a material
adverse eeut on the Business Condition of Buyer.

1.6 NoDclults Tothe knowledge of Buyer, Buyer is not, nor has received written
notice that it would be with the passage of time, (i) in violation of any provision of its Certificate of
Incorporation or Rylaws or (i) in default or violatior of any term, condition or provision of (A} any
judgment, decree, order, injunction or stipulation applicable to Buyer or (B) any agresment, nole,
mortgage, indenture, contrael, lease or instrument, permit, concession, franchise or license to which
Buyer is a party or by which Buyer may be bound, in any such case in 2 manner that reasonably would
be expected to have a material adverse offect an the Business Condition of Buyer. v

37  Litigation. Thercisno ction, suit, proceeding, claim or governmental investigation
pending or, to the knowledge of Buyer, threatened, against Buyer which reasonably would be
expected ta have, & material adverse effect on the Business Condition of Buyer, There is no action,
suit, proceeding, claim or governmental investigetion pending against Buyer as of the date bereof
which in any manner chaflenges or seeks to prevent, enjoin, wlter or materially delay any of the
traysactions contemplated hereby.

38 . Absence of Certain Changes, Since : -, Buyer has conducied its
business it the ordinary conrse and, except for the execution, delivery and performanca of this
Agreement or as required hereby, there has not occurred: (2) any material adverse change in the
Business Condition of Buyer, (b) any entry into any material commitment or rransaction by Buyer,
other than in the ordinsry course of business; {C) any damage, destruction or loss, whether covered by
tnsurance or not, materially and adversely affecting the Business Conditien of Buyer; or (d} any
acquisition or disposition of 2 material amount of property or assels of Buyer outside of the ordinacy
couese of business.

39  Apreements, Bach agreement, contract, morigage, indenture, plan, iease, instrument,
pesmit, concession, franchise, arrangement, ficense and commitment that is an Exhibit to & Buyer SEC
Dacument it valid and binding on Buyer, and is in frll force and effect, and Buyer has not breached
any provision of, nor is it in default under the terms of, any such agreement, contract, mortgage,
indenture, plan, lease, instrument, permit, coricession, franchise, arrangement, license or commitment
except for such failures to be valid and binding or in fisll force and effect and such breaches or
defaults as reasonably would not, be expected to have a material adverse effect on the Business
Condition of Buyer. ‘ :
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310 TuxRetums and Reports. Excepl as reasonably would not be expected ta have 2
rareriz! adverse effect on the Business Condition of Buyer: '

(i)  Buyer has timely filed all federal, state, local and forsign returns, estimates,
inforraation stataments and reports (Retums) relating to Taxes required to be filed it, excapt such
Returns which are not matesial to Buyer, and has paid alf Taxes shown to be due on such Returas or

is contesting them in good fith. : ' .

(i}  Buyer has withheld with respect to its employees al} federal and state income
taxes, FICA, FUTA and other Taxes required to be withbeld,

_ (i}  Buyer has not been delinquent in the payment of any Tax nor is there any Tax
deficiency outstanding, propused or assessed against Buyer, nor has Buyer executed any waiver of
any stanie of Twitations on or cxtending the perod for the assessment or collection of any Tax.

. (iv)  No audit or other examination of any Returr of Buyer is presently in progress,
nor has Buyer been notified of any request for such an audit or other examination.

. (v)  Noneof Buyer's asseis are treated s *tax-exempt use property” within the
meaning of Section 168(h) of the Code. .

(Vi) ‘ Buyer is not, and has nﬁt been at any time, 2 "United States real property
holding corporation” within the mezning of Section 897(c)(2) of the Code.

311 Technology. To the knowledge of Buyer, as of the date hersof, Buyer owns, co-owns
. oris licensed or otherwiss entitled to nse rights to all patents, trademarks, trade namss, servico
marks, copyrights, mask work rights, rade ssceet rights, and other intellectus! property tights and any
applications therefor, and all maskworks, et lists, schematics, technology, sourcs code, know-how,
computer soffware programs and all other tangible information or material, that sre used inits

" pusiness as currently cooducted {the "Buyer Intellectizal Property Rights"),

The Buyer Disclosure Schedule lists, 25 of the date hereof, (f) all patents, registered
copyrights, trademarks, service miarks, mask work rights, and any applications therefor, included ix
the Buyer Intellectusl Property Rights, (57} the jurisdictions in which each such Buyer Intellectual
Property Right has beex issued or registered or in which en spplication for such issuance xnd regis-
tration has been filed, inciuding the respective registration or appYication mumbers; and (i} which, i
any, of suck products have been registered for copyright protection withi the United States Copyright
Qffice and any foreign offices. The Buyer Disclosure Schedule also sets forth a list of icense
agreements which, to Buyer's knowledge, constitutes all license agreements under which Buyer,
licenses as licensee the intellecival property rights of third parties relating to technology or software
which is incorporated in existing products of Buyer for which products Buyer has received revenues
in exoass of $2,000,000 in the twelve-month period ended , 'To Buyer's knowledge, Buyer i
not in material violation of any such license agresmcn% ’
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Buyer is riot a payty to nor is it subject Lo (i) any joint /onture contract or afrangement ot aay
other agreement that involves & sharing of profits with other persons other than the paymont of
receipt of royalties by Buyer; {if) any agreement pursuant fo which Buyer was obligated to make
payment of royalties it the twelve-month period ended £%1,000,000 or more; or (jii) any
asreement pursuary to which Buyer ntilizes the intellectual property rights of others in any produets
currently markeled by Buyer and which is either non-perpetual or terminable by the licensor
therzunder in the event of the Acquisition and which, if terminated, reasonably would be expected to
have a material adverse affect on the Business Condition of Buyer. .

No oleims with respect to the Buyer Intellectual Property Rights have been commurieated in
writing to Buyer (i) to the effect that the manufacture, sale or use of any product of Buyer as now
used or offered by Buyer inftinges on any capyright, patent, trade secret or other inteltectuel property
tight of a third party or (if) challenging the ownership or validity of any oFthe Buyer Intellectual
Property Rights, any or 21l of which clsims reasonably would be likely to have & material adverse
offoct on the Business Condition of Buger. To the knowledge of Buyer, 25 of the date hereof; all
patents and registered trademarks, service marks and registered copyrights held by Buyer are valid
and subsisting except for failures to bevaiid and subsisting that reasonably would nol be expested to
have & material adverss effect on the Business Condition of Buyer, Buyer does not know of any
unauthorized uge, infringement or misappropriation of any of the Buyer Tntellectual Property Rights
by any third party that reasonably would be expected to have & material adverse effect on the

Bustuess Condition of Buyer. .
112 Govemmental Authorizations and Licenses Buyer is the holder of all licenses,

anthorizations, permits, concessions, certificates and other franchises of any Governmental Entity
required to operate ifs business, the failure to hold which reasonably would be expected to have &
material sdverse effect on the Business Condition of Buyer (collectively, the “Buyer Licenses"), T he
Buyer Licenses are in ful foroe and effect. There is not now pending, or to the knowledge of Buyer - .
is there threatened, any action, suif, investigation or proceeding against Buyer before any

Governmental ity with respect to the Buyer Licenses, nar is there any issued or outstandiog

notice, order or complaint with respect to the violation by Buyer of the terms of any Buyer License or
zny rule or regulation applicable thereto, excopt in 2ny such case as reasonably would not be expected

t0 have & material adverse effect on the Business Condition of Buyer.

3.13  Environmente! Matters. To Buyer's Imowledge, Buyer has at all relevant times been in
material compliance with all environmental laws, and has received no PRP notices or functionally
equivalent notices frotm any governmental agencies or private parties concerning releases or
threatened releases of any "hazardous substanee” as that term is defined under 42 U.8.C. 9601(14).

3.14 Propristaty Information and Inventions and Confidentiality Agreements. To the
knowledge of Buyer, cach employes, consultant, and officer of Buyer has executed 2 proprietary
information and inventions and confidentiality agreement, coples of which have heen made uvailable
to counsel to Seller, and it is Buyer's policy that such agreements be executed by each new employee,
consultant, officer and director of Buyer in the ordinary course of Buyer's business. '
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