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1. Plan of Repreanization.
1.1 The Organization of Newco and Merger Sub. Caldera hes formed Newco

under the laws of the State of Delawars for the puxposes of the transactions contemplated by the
Merger and in accordance with the terms of this Agreement, Newco currestly has ho
outstandmg securities and has conducted no business and, prior-to the Effective Time, will not
iegue amy seourities, will conduct no business-or operatmns, will-have no assets and-will enter
into no agreements not incur any obligations or Liabilities, except as required or contemplated
by this Agreement or necessary to perform ity obligations hereunder. As soon as practicable

after the date hereof, Newco shall form the Merger Sub as a wholly owned subsidiary, which will
conduct no business prior to Closing except as expressly contemplated hereunder.

‘ 1.2  TheMerger. Atthe Closing, subject to the terms and conditions of this
Apgreement, Caldera will execute and deliver and will file with the Secretary of State of the State
of Delaware in accordance with relevant provisions of the Delaware Law, a Certificate of Merger
prowding for the Merger of Merger Sub with and into Caldera, with Caldera being the surviving
corporation upon. the effectiveness of the Merger and thereby becoming a wholly owned
subsidiary of Newco, pussuant to this Agreement, the Cerlificate of Merger and in accordance
with applicable provisions of the Delaware Law as follows:

(8  Conysrsion of Caldera Common Stock. Bach share of the
C‘ommon Stock of Caldeta (“Caldera Common Stock’”) that is issued and outstanding
immediately prior to the Bffective Time wilk by virtue of the Merger and at the Effective Time,
and without any further action on the part of Caldera, Newco or any holder of Caldera Comuaon
Stack, be converted into ons share (the “Caldera Rat:o") of validly issued, fully paid and
nonassessable Newco Common Stock.

()  Conversi ald tions.

@ Conversion, At the Effective Time, each of the then
ouistanding options to purchase shares of Caldera Common Stock (collectively, the *Caldera
Options™) (consisting of all outstanding options granted under the stock option plans of Caldera
or the Caldera Subsidiaries, including but not limited to its 1998 Stock Option Plan and iis 1999
Omnibus Stock Incentive Plan {collectively, the “Caldera Plans”), and any individual non-Plan
options), will, by virine of the Merger, and without any further action on the past of any holder
thereof, be assumed by Newco and converted into an option to purchase an squivalent number of

- ghares of Newco Common Stock, at an exercise price per share equal to the per share exercise
price of such Caldera Option in effect at the Bffective Time. The texm, exercisabilify, vesting
schedule, status as an “incentive stock option” under Section 422 of the Internal Revenue Code,
if applicable, and all other terms and conditions of the Caldera Options will be unchanged and all
references in any option agreement governing such option to Caldera shall be-desmed to xefer to
Newco, where appropriate, Continuous service as an employee or consultant with Caldera or
any of the Caldera Subsidiaries will be credited to an optionee of Caldera for purposes of
determining the number of shares of Neweo Common Stock vested aud exercxsable under the

assumed Caldera Opt:on after the Cloging.

- nODMAPCDOCS\DENLIBIN 7270\ 7 . 2

CONFIDENTIAL 5C01269027



Case 2:04-cv-00139-DAK-BCW  Document 347-6  Filed 05/29/2007 Page 11 of 20

i)  Stock Rights. At the Bffective Time, Newco will assuine
all of Caldera’s obhgatlons under Caldera’s 2000 Employee Stock Purchase Plan (the “Caldera
Stock Purchase Plax™) and each of the then outstanding rights to purchase shares of Caldera
Common Stock under such plan (coHectively, the “Caldera Stock Purchase Plen Rights”), will
by virtue of the Merger, and without any further action on the part of any holder thereof, be
assumed and converted into a right to purchase the same number of shares of Neweco Cominon
Stock on the next “purchase date” (as such term is defined in the Caldera Stock Purchase Plan)
foltowing the Bffective Time at a purchase price per share dstermined in accordance with the
Caldera Stock Purchase Plan.

(c) Cancellation of Caldere-Owned Shares. Each share of Caldera

Common Stock held in the treasury of Caldera or any of which are owned by Newco, Caldera, ot
any direct or indirect wholly owned subsidiary of Newco or Caldera immediately prior to the
Effective Time shall be cancelled and extingnished without any conversion thereof.

13 SCO Transaction.
(#) Issuance of Newco Common Stack. At the Effective Time and subjoct

to the terms and conditions of this Agreement, Newco will, in consideration for the contribution
and transfeor of the Contributed Stock and Condributed Assets to Newco as contemplated by this
Agreement, perform the following:

i) Congideration. Issue to SCQ that number of issued, fully
paid and nonassessable shares of Newco Common Stock equal to The SCO Percentage Interest,
less (a) the number of shares of Newco Common Stock fssnable upon exercise of the Newco
Options pursuant to Section 1.3(a)({i{) below and (b) the Escrow Shares issued to SCO and
placed directly into escrow by Caldera pursuamt to Section 1.3(b) below, with such mumber of
ghares to be appropriately adjusted in the event of any Caldera stock split, stock combination,
reclassification or otber similar capital change (the “First SCO Certificate”) and pay SCO cash
consideration equal to seven million dollars ($7,000,000) (the “Cash Consideration™), by wire
transfer of immediately available finds or upont the cancellation of SC(OPs outstanding
indebtedness to Caldera,

(i)  [Dtenfiopally Omi

(iii) i
Bifective Time, each of the then outstandmg opnons to purchase shares of SCO Common Stock
held by the Optioness (collectively, the “SCO Options™) (consisting of all outstanding options
granted under the stock option plans of SCO or the SCO Subsidiaries, and any individual non-
plan options held by the Optionees), will, by virtue of the Merger, and without any farther action
" on the part of any holder thereof, be assumed by Newco and converted into an option to purchase
~ one share of Newco Common Stock for each two shares of SCO Common Stock subject to a
SCO Option at the Effective Time (the “SCO Rario”) at an ¢xercise price per share of Newco
Common Stock equal to the exercise price per share of such agsimmed SCO Option immediately
prior to the Bifective Time divided by the SCO Ratio, rounded up to the nearest cent, Except as
set forth in the preceding sentence, the torm, exercisability, vesting schedule, and all other terms
and conditions of the SCO Options will be unchanged and all references in any option agreement
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governing such option to SCO shall be deemed 1o refer to Newco, where appropriate; provided,
however, that the outstanding SCO Options previously designated as "incentive stock options”
under Seotion 422 of the Internal Revenue Code may, a8 a result of the foregoing adjustments, be
converted into non-statutory stock options. Continuous service as an employes or consultant
with 8CO .or any of the SCO Subsidiaries will be credited to the Optionee for purposes of
determining the number of shares of Neweo Common. Stook vested and exeroisable underthe -
assurded SCO Option afier the Closing, If the forsgoing caleulation resitlts in a Neweo Option,

- which is issued for a SCO Option, being exercisable for a fraction of 2 share of Newco Common
Stock, then the number of shares of Newco Common Stock subject to such option will be
rounded down to the nearest whole number of shares, with no cash being payable for-such
resuliing fractional share, ' ‘

. (b}  Bscrow. As soon as practioable after the Effective Time, and
subject to and in accordance with the provisions of Secticp 10 and the Escrow Agreement, a
form of which is attached as Bxhibit 1.3(b) (the “Escrow Agreement”™), Caldera shall deliver to
the Esorow Agent on behalf of SCO a certificate representing ten percent (10%) of the SCO
Percentage Interest (the “Escrow Shares™). The Escrow Shares distributed to the Escrow Agent
shall be held in escrow and shall bs available to transfer to Caldera for cettain damages as
provided in Section 10. To the cxtent not transfetred to Caldera for such damages, the Bscrow
Shares shall be released to SCO, all as provided in Section 10 and the Escrow Agreement,

{¢)  Termination of Newco Options. All shares of Common Stock
underlying Newco Options assumed pursuant to Sgetion 1,3(¢a}(iii) whioh terminate without

being exercised by the Optionees shall be issued by Caldera to SCO on 2 quarterly basis,
14  Contribugi fer of Contributed Stock and Conitlbuted Assets.

(a) Contribution and Transfer. Subject to the tetins and conditions of this

Agreement and in consideration for the issuance by Newco of Newco Common Stock as
provided sbove, the Contributing Companies shall at the Effective Time, for good and valuable
consideration, the receipt and snfficiency of which are hereby acknowledged on behalf of eack of
the Contributing Companiss, conttibute and ttansfer and deliver to Newco or causetobe
contributed, ransferred and delivered fo Newco, and at the Bffoctive Time Newco shelf accept
the contribution and transfer from the Contributing Companies of all right, title and inferest in
and to the Coniributed Stock and Clontributed Assets. - Notwithstanding the preceding, the
Contributed Assets aud Contributed Companies which are located outside of the United States
shall be purchased and soid by and among the Newco and SCO entities located in such countries
in exchange for siock or cash consideration as the parties shall agree before the Effective Time.
Such payment shall be included within and shall not change the total amount of The SCO
Percentage Interest and the Cash Consideration. The parties shall execute, or cause to be
“executed, Bills of Transfer relevant to their particular jurisdiction reflecting the transfer of any
such Contributed Assets which shall reflect the purchase price allocation as agreed. Such
amounts shall be reported as the purchase price for all foreigh Tax reporting purposes in each
relevant jurisdiction and no party shall have a position inconsistent therewith.

(b) Excluded Assets.
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1

) Excluded Assets, SCO is not selling and Caldera shall not
acquire from SCO any of the following assets or any interest therein (collectively, the “Excluded
Assels”):

(A)any assets related solely to the SCO Retained Business;

(B) any cash and cash equivalents and .any acconnts
receivable (the “Cash Eguivalents”) of the Coniributing Companies and the Contributed
Companies;

(C) those assots set forth on Exhibit 14(b).

() Net Cash Bouivalents. “Net Cash Bquivalent” shali mean -
the net book value of any cash and cash equivalents held by any of the Confributed Companies,

including but not limited to accounts reosivable, accounts payable and third party debt
obligations, To the extent the Net Cash Equivalents of any Contributed Compary are or ave
expected to be positive as of the Effective Time, either SCO will withdraw that value from the
Conitibuted Company at or before the Bffective Time or Caldera will cause that value to be paid
or credited to SCO at or promptly after the Bffective Time. To the exient the Net Cash
Equivalents of any Contributed Company are negative as of the Effective Time, SCO will pay or
credit such amount to Caldera at or promptly after the Effective Time. The payment or credits -
will be treated as either a dividend by the Contributed Company or as an adjustment to the Cash
Consideration as the parties may agree,

() wﬂmmmim

@  Assumed Liabilities. Asa resuit of the transfer to Newco
of the Contributed Stock, Newco will as a matter of law own all of the outstanding equity capital
of the Contributed Compenies, which Contributed Companies and their respective Contributed
Subsidiaries (collectively, the “Contributed Company Group”) in turn shall remain liable for
their respective Liabilitles. n addition, subject to the terms and conditions of this Agreement,
Newco (or a subsidiary of Newco designated by Neweo and acceptable to SCO) shall, at the
Bifeotive Time, assume, and thereafter pay, perform and discharge when due those {and only
those) Liabilities of the Contributing Companies and/or their direct and indirect subsidiaries
{excluding the Liabilities of the Contributed Company Group, which ars governed by the first
sentence of this Section 1.4(c)(1)) that are expressly lated in the following subparagraphs of this
Section 1.4(c)(i) (collectively, the “dssumed Linbilities”) and no other Liabilitics of the
Contributing Companies whatsoever:

(A)all Liabilities of the Contxibuting Companies under all
Contributed Contracts; .

(B) all Liabilities of the Coniributing Companies that are
inoluded in the Closing Group Account or that are listed on Bxhibit 1.4(c)(1)(B) attached hereto;
and

(C) those Tax lisbilities for which Newco is responsible
pursuant to Section 12 below.
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()  Bxcluded Lisbilities Not Assumed. Except for the

Liabilities of the Contributed Company Group (which will remain the sole responsibility of the
applicable member of the Contributed Company Group) and except for the Assumed Liabilities
expressly described above in Section 1.4(c), Newco shall not assume, pay, perform or discharge,
or otherwise have any obligation, responsibility or libility whatsoever for, any and all Lisbilities
of SCO or its direct and indirect subsidiaries (whether now existing or hereafter adising), and said
companies shall retain, and shall be solely responsible and liable for paying, performing and
discharging when due, all such Liabilities (collectively, the “Excluded Liabilities™).

@) Intercompany Accouats. One or more Contributed
Companies is likely to owe intercompany debt to SCO. The amount of any such intercompany
debt remaining after payment by Newco to SCO of any Net Cash Bquivalents will be treated as
att Bxcluded Liability and will be cancelled by SCO. _

(d) Asset Contribution. The SCO will, and will cause each of the other
Contributing Companies to, take all actions and sign ang deliver any and all instraments and .
docnments (including Bills of Transfer for each relevant jurisdiction) reasonably necessary or
appropriate fo fully effect and perfect the transfer to Newco of any and all of the Contributed
Stock and Contributed Assets held by either of them and any Coniributed Contracts to which
- they are a patty.

(e) Unassignable Assots. Notwithstanding any other provision of this
Agreement or any of the Ancillary Agreements, to the extent that any of the Coniributed Assets
are not agsignable or otherwise transferable by the Contributing Companies to Newco without
the consent, approval or waiver of another party thereto or any third party (including any
governmental agency), or if such assignment or transfer would constitute & breach thereof or of
any other material contract binding upon the transferor or any of its Affiliates, or a violation of
any applicable Iaw, then neither this Agreement nor sach Ancillary Agresments shal! constitute
an assignment or transfer (or an attempted assignment or transfer) thereof until such consent,
approval or waiver of such party or parties has been duly obtained.

With respect to each such Contributed Asset whose assignment or transfer to

Newco requires the consent, approval or waiver of another party thereto or any third party,

“Newco and SCO shall cooperate and use their mutual reasonable, commercial efforts to obtain
such consent, approval or waiver of such other party or parties or such third party to such
assighment or fransfer as promptly as practicable prior to the Bffective Time; and each agrees to
supply relevant information to such party or pasties or such third party in order to facilitate such
objective. Notwithstanding the foregoing, nothing contained herein shall obligate Newco or any
Contributing Company to expend or pay any amount to third parties to obtain any consents,
approvals or waivers, or to make alternative arrangements available; provided that where the
Contributing Companies are unable to effectively assign or otherwise transfer to Newco not any
Coniributed Asset without constituting a breach due to such lack of third party consent, the-
Confributing Companies shall make available to Newco the net economic benefits (such as
inbound royalty payments, net of actual costs), if uny, received by the Contributing Companies
from and after the Effective Time with respect to any such Coniributed Asset.
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1.12 HSR Filings. Caldera, SCO and Newco will as promptly as practicable

prepare and file the applicable notices and forms (if any) requn'ecl to be filed by them under the

. HSR Act or comparable laws of non-U.8. governmental entities, and comply promptly with any
appropriate.requests from the Federal Trade Commission, the United States Department of
Justice or any other Governmental Antitrust Authotity for additional information and
documentary material. The parties hereto will not take any action that will have the effect of
delaying, impaiting or impeding the termination of any waiting period or the receipt of any
required approvals of a Government Antiirust Authority. Without limiting the generality of the
parties” undertakings pursuant to this Section 1.12, the parties shall use their reasonable best

" efforts to prevent the entry in a judicial or administrative proceeding brought under atiy antitrust
law by any Governmenital Antitrust Authority or any other party of any permanent or preliminary
injunction or other order that would make consummation of the SCO Transaction or the Merger
in accordance with the terms of this Agreement unlawful under appropriate anti-frust laws or that
would prevent or delay such consummation as a consequence of such laws, Fach party hereto
shall promptly inform the other of any material communication between such party and the'
Federa} Trade Commission, the Department of Justice or any other Governmental Antitrust
Authority regaxding any of the transactions contemplated hereby. If any party or any Affiliate of
such party receives a request for additional information or for documenis or any material from
any such Governmental Antitrust Authority with respect to the transactions contemplated hereby,
then such party shall endeavor in good faith to make of cause to be made, as soon as reasonably
practicable and after consultation with the other parties, an appropriate response in compHance
with such request. Further, no written matexials shall be submitted by any party to the Federal
Trade Commission, the Department of Justice or any other Governmental Antitrust Authority in
conneoction with HSR Aot compliance or the merger contro] regulations of any other state or
country, nor shall any oral communications be initiated with such govemmental entities by any
patty, without prior disclosure to and coordination with the other parties and its connsel. Each
patty hereto will cooperate in connection with reaching any uwnderstandings, undertakings or
agreements (oral or wrilten) involving the Federal Trade Commission, the Department of Justice
or any other Governmental Antitrust Authority in connsctmn with the transactions contemplatcd C

hereby.

1.13  Board of Directors and Officers of ._w'co- Newco Cartificat

Incorporation and Bylaws.

(a) Board of Directors. At the Bffective Time, Newco will have a Board
‘of Directors consisting of mine directors. At the Effective Time, the directors of Newco shall
consist of the current Caldera directots plus Doug Michels and one other individual to be named
by SCO, nominess of SCO, At the Effective Time, Ralph J. Yarro shall be the Chairman of the
Beard of Newco.

(b) Officers. At the Effective Time, the officers of Newco shall be as set
forth on Exhibit 1.13(b).

. (¢) Certificate o poration and Bylaws. Attached hereto as

Exhibits 1.13(c)A and 1.13(c)B are the respective forms of Arnended and Restatsd Certificate of
Incorporation and Bylaws of Newco to be in effect at the Effective Time.
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Encumbrances and hot subject to preemptive rights under any statute, pursuant to the Certificate
of Incorporation or Bylaws or Memorandum and Articles of Incorporation (or similar governing
documents in each relovant jurisdiction) of the Contributed Companies, or putsuant to any
agreament or document to which any of them is a party or by which any of them is bound. Al
outstanding shares of the capital stock of each 6f the Contributed Subsidiaries are validly issued,

~ fully paid and nonassessable and are owned by a Contributed Company, or one of the

- Contributed Subsidiaries, froe and clear of any Encumbrances. SCOQ has provided Caldera with a

correct and complete list of each of the SCO Options as of July 28, 2000, inoluding the name of
the Optionees, the plan pursuant to which such SCO Options were issued (i applicable), the
number of shares covered by such SCO Options, the per share exercise price of such SCO
Options, and the vesting schedule applicable to such SCO Optjons, including the munber of
shares vested as of such date and will provide a final list of such information on the Closing
Date. All the outstanding SCO Options have been issned in compliance with all applicable .
federal and state securities laws. Doug Michels owns and has the right to vote shares
representing approximately 10% of the capital stock of SCO as of the date of this Agreement,

* (b Ne Other Commitments. Except as set forth in Section 2,2(b) of the

SCO Disclosure Letter there are no options, wartants, calls, rights, commitments, conversion

_ rights or agreements of any character to which the Coniributed Companies is a party or by which
any of them is bound obligating them to issue, deliver or sell, or canse to be issued, delivered or
sold, any shaxes of its capital stock, or securities convertible info or exchangeable for shares of
its oapital stock, or obligating any of them to gtant, extend or enter into any such option, warrant,
call, right, commitment, conversion right or agreement. There is no voting trust, proxy or other
agreement or understanding to which SCO or any of its respective direot or indirect subsidiaries
is a party with respect to the voting of the capital stock of any member of the Contributed
Company Group. All shaves of capital stock of any member of the Contributed Company Group
are held free and clear of any Encumbrances.

(o) Registration Rights. Neither the Contributed Companies nor the
Contributing Companies is under any obligation to register under the Securities Act (or
equivalent or similar legislation in each relevant jurisdiction) any of the presently outstanding
seourities of the Contributed Companies or any securities of the Contributed Companies thatmay . .. . .
be subsequently issued.

_ (d) Caldera Ownership. Except as set forth in Section 2.2(d) of the SCO
Disolosure Letter, none of 8CO or any of its direct or indirect subsidiaries owns, or will own
immediately prior to the Bffsetive Time, any Caldera Common Stock.

2.3 Authority.
(a) Corporate Action. Subject to approval of thie Agreement and the

Aneillary Agresments by SCO’s stockholders, SCO and each of the Confributing Companies
have all requisite corporate power and anthority to enter into this Agreement and the Ancillary
Agreements, to pstform its obligations hersunder and thereunder, and to consumnmate the
transactions contemplated by this Agreement and the Arciliary Agreements. The Board of
Directors of SCO has, as of the date of this Agteement, unanimously (i) approved and declared
advisable this Agresment and the Ancillary Agreements and has approved the SCO Transaction
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and the other transactions contemplated hereby, (i) determined that the SCO Transaction is
consigtent with end in furtherance of the long-term business strategy of SCO and fair to, and in
the best intetests of, SCO and its stockholders and (jii) determined to recommend that the
stockholdets of SCO adopt and approve this Agresment and approve the SCO Transaction. Prior
1o the Bifective Time, this Agreement and the Ancillary Agreements will be approved by the
Board of Directors of sach of the other Contributing Companies. This Agresment has beext and,
prior to the Effective Time, the Ancillary Agreements will be, duly executed-and delivered by
the Condributing Company party to such agreement. Subject to receiving such stockholder
approval, this Agreement is, or, in the case of each of the Ancillary Agresments will be, a valid
and binding obligation of the Contributing Company patty to such agreement, each enforceable
against the Contributing Company party to such agreement in accordance with its terms, except
as enforcesbility may be limited by bankruptcy and other similar laws and general principles of

equity.

- (b) No Conflict. Neither the exeoution, delivery and performance of this
Agreement and the Ancillary Agreements nor the consummation of the transactions
contemplated hereby or thereby, nor compliance with the provisions hereof, will (i) conflict with,
or result in any violations of, or cause a defanlt (with or without notice or lapse of time, or both)
vnder, or give rise to a right of termination, amendment, cancellation or acceleration of any
obligation contained in, ot the loss of any matetial benefit under, or result in the creation of any
Encumbrance upon any of the Group Assets or Contributed Stock under, any term, condition or
provision of (x) the Certificate of Incorporation or Bylaws or equivalent organizational
documents of any of the Contributing Companies or the Contributed Companies or any of the
Contributed Subsidiaties or (y) any of the Contributed Contracts or any other loan or eredit
agreement, note, bond, mortgage, indenture, lease or othier material agreement, judgment, order,
dectee, statute, law, ordinance, rule or regulation applicable to the Contributed Companies, the
Contributed Companies’ Property, the Coniributed Stock or the Coniributed Assets, other than
any such conflicts, violations, defaults, rights or Encumbrances which, individually or in the
aggregate, would not have a Material Adverse Effect on the Group Business; or (ii) require the
affirmative vote of the holders of greater than a majority of the issued and outstanding capital
stock of any member of the Contributing Companies or any member of the Contributed
Company Group. . : - . .

(¢) Governmental Consents. Except (i) as set forth in Seotion 2.3(c) of the
8CO Disclosure Letter; (ii} such filings, authorizations, orders and approvals as may be required
under state takeover laws; (iii) such filings and notifications as may be necessary under the
HSR Act; (iv) the filings, authorizations, orders, notifications, and approvals contemplated by
this Agresment or the Ancillary Agresments; and (v) such other governmental or third party
consents, filings, authorizations, orders and approvals which, if not obtained or made, would not
have a Material Adverse Biffect on Newco or have a material adverse effect on the ability of the
Contributing Companies to consummate the transactions contemplated by this Agresment or the
Ancillary Agreements, no consent, approval, order or authorization of, or registration,
declaration or filing with, any governmentatl entity is required to be obtained by the Confributing
Corapanies or any meinber of the Contributed Company Group in connection with the execution
-and delivery of this Agreement or the Ancillary Agreements by SCO or the performance of the
Contributing Companies and the Contributed Companies of the respective obligations herein
pertaining to such company. ’
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