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The SCO Group, Inc. (“SCO™) respectfully submits this Memorandum in support of its
opposition to Novell Inc.’s (“Novell”) Motion for Partial Summary Judgment on SCO’s First

Claim for Slander of Title Based on Failure to Establish Special Damages.

PRELIMINARY STATEMENT

Beginning on May 28, 2003, Novell embarked on a four-year campaign to cloud SCO’s
title to-the UNIX copyrights and to claim that title for itseif. Novell engaged in this conduct
even though Novell had sold the UNIX business and copyrights for millions of dollars to SCO’s
predecessor years earlier — and even though the joint press release issued by the parties at the
time, contemporaneous correspondence issued by Novell executives and other documentary
evidence show that Novell knéw at the time it had sold the copyrights. Novell’s repeated and
false claims of ownership were widely publicized and decimated SCO’S SCOsource licensing
business, costing SCO millions in lost profits as well as legal fees and costs incurred in seeking
to clear its title.

Before it failed, the SCOsource division had offered licenses to Linux users as well as
vendors of hardware and software. These licenses enabled companies to use Linux and to
implement often expansive Linux strategies with the assurance that their programs and ongoing
business would not be interrupted by litigation over Linux. The licenses sometimes also bundled
expanded UnixWare source code rights with the right-to-use license. Ownership of the UNIX
copyrights was essential to this licensing business because it was the copyrights that were being
licensed. |

Novell’s slander impaired the vendibility of the SCOsource licenses, directly and

immediately costing SCO millions of dollars of Iost profits. Numerous potential customers

R I
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identified Novell’s claims as‘ a substantial reason for not purchasing a SCOsource license, and
actual customers used Novell’s claims as leverage 1o bargain lower prices. In addition fo these
customers, many potential licensees never contacted SCO at all because of Novell’s false claims,
or did not identify Novell even though they were deterred by Novell’s false claims. These
SCOSource profits have been irreparably lost, not deferred temporarily, as a result of Novell’s
longstanding campaign to undermine SCO’s title to the copyrights.

Novell contends in its instant motion that SCOrhas. Tailed to demonstrate that the
“statement caused actual or special damages.” However, Jost profits and atiorneys fees are

' recognized as special damages in a slander of title action. While slander of title does not allow
for “presumed” dﬁnages, SCO’s lost SCOsource profits and attorneys fees and costs are actuat
monetary losses, not presumed damages.

Novell, however, contends that the lost SCOsource profits are not the “direct and’
immediate” result of Novell’s conduct, and are not “realized and liguidated.” Both arguments |
fail. Novell here advances what is essentially a “metaphfsical cause” test in which Novell would
have SCO, the non-movant, prove beyond any possible doubt that Nove_li’s wrongful conduct
was the only force at play that had any impact on potential licensees, and. that the SCOsouwrce
program has zero chance of revival after the iitle is cleared. This is not the proper standard, and
no plaintiff could ever meet this standard. In fact, SCO peed only show that Novell’s cléj.ms

" were & “substantial factor” in the decisions by prospective licensees not to purchase SCOsource
licenses, and that Novell’s claims would have a residual impact on the SCOsource business, even
afier fitle is cleared. Novell has conceded potential licensees cited Novell’s claim as their reason

for declining a license. This evidence dooms Novell’s motion for summary judgment.

]
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Novell firther contends that the attorneys® fees and costs SCO incurred in this slander of
tifle action are not recoverable as special damages. This is contrary to Utah law. Utah has long
recognized that fees and cosfs incurred in a slander of title action to clear title and undo harm
constitute special damages.

In short, Nove!l misconstrues the “special damages™ element of the siander of title cause
of action and disregards record evidence that shovws special damages. The special damages |

| element requires that the damages be a “patural consequence of the injury caused.” 06/05/2004

Memorzndum Decision and Order (quoting Hodges v. Gibson Products Co., 811 P.2d 151, 162

(Utal1 1991)). Because SCO has satisfied this standard, Novell’s motion for summary judgment

on special damages should be denied.
BACKGROUND

Santa Cruz's Acquisition of Novell’s UNIX Business

- L In early 1995, about two years after acquiring the UNIX and UnixWare business,
Novell, Ine. (“Novell™) decided to sell that business ta focus on its flagship product Netware, cut

costs, and increase shareholder values. (5/18/2007 James Decl. Ex. 10.)

2. The Santa Crizz Operation (“Santa Cruz”) decided to purchzse the business. Santa

Cruz bad been founded in 1979 as a UNIX system porting and consuiting company, and it was

iself a UNTX Hoensee df his fime. (5/18/2007 James Decl. Exs. 52, 17)

3. Through an Asset Purchase Agreement between Novell and Santa Cruz dated
September 19, 1995 (the “APA”), and subsequent amendments, Santa Cruz acquired all right,
title, and interest in and to the UNDY and UnixWare business, operating system, source code,

license agreements, and copyrights, as well as the right to bring actions for infringement or other

L2
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violations relating to said assets (collectively, the “business™ or the “UNIX and UnixWare

business™). (5/18/2007 James Decl. Ex. 5.)
4, 7 On or about May 7, 2001, The SCO Group, Inc. (Caldera International, Inc.)

(“SC0”) then acquired from Santa Cruz the same UNIX and UnixWare rights that Santa Cruz

had acquired from Novell.
5. Santa Cruz, end then SCO, operated this business for over seven. years without

any question being raised regarding the title to the UNIX copyrights.

Novell’s Slanderous Statements

6. On May 28, 2003, Novell issued a public letter claiming that No;\fell, not SCO,

owned the copyrights to the UNIX code. Novell stated:

Importanily, and contrary to SCO’s assertions, SCO is not the
‘owner of the UNIX copyrights. Not only would a quick check of
the U.S. Copyright Office records reveal this fact, but a review of
the asset transfer agreement between Novell and SCO confirms it.
To Novell’s knowledge, the 1995 agreement governing SCO’s
purchase of UNIX from Novell does not convey to SCO the
associated copyrights. We believe it uniikely that SCO can
demonstrate that it has any ownership interest whatseever in these

copyrights.

(5/_ 18/2007 I anies Decl. Ex. 36 (cmphasis added).) This statement shatiered the market’s hitherto
unquestioned belief that SCO owned the UNIX copyrights.

7. Mr. Messman admitted that, in publicizing its announcement that Novell, not
SCC, owned the UNIX copyrights, Novell was “irying to make the market aware of our side of |
the story,” and that Novell waﬁted its “position out as broadly as possible.” (5/18/2007 James
Decl, Bx. 41 at 56:10-16 and 56:17-19.) He further admitted that Novell released the Istter

regarding copyrights as a press release “so as many people as possibie would read about it.” (Id.
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at 56:17-19.) Novell made these public statements without even taking minimal steps to verify

them. (5/18/07 James Decl. Ex. 41 at 11:11-12:24, 50:4-20.)

8. Novell calenlated the timing of its announcement to interfefe with SCQ’s earnings
ammouncement. The journalist Maureen O’ Gara testified about her conversation with a high-

level Novell executive (Chris Stone) the day before the anuounCement:

Q. What did Mr. Stone tell you about Novell’s public
announcement in which it was going to assert its purperted

ownership of the UNIX copyrights?

A. Well, he informed me of the substance of what this story is
abowt, that they were going to, what’s the right word, assert their

ownership.

(. Did he say anything about the reasons why they were issuing
that announcement on that date?

A. Yes, he did.

Q. And what did he say?

A. He said they were doing it because SCO’E garnings were that
day. '

Q. And did he say anyﬁbjng about the effect, the intended effect of
the announcement on that date? :

A. The reason that they were deing it, as 1 understood it, was to
confound SCO’s stock position. : :

Q. When you say confound SCO’s stock position, can you be a
litfle more specific or can you clarify it in any way?

A. Well, I think the object of the game was to throw a monkey
wrench. into the works.

(5/18/2007 James Decl. Exs. 66 at 11:11-12:7, 67 at 98:11-99:4.)
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9. On June 6, 2003, Novell appeared to retract its slanderous claims when SCO
directed Novell’s attention to Amendment No. 2. In responsé tothis document, Novell issued a
press release stating that Amendment No. 2 “appears to support SCO’s claim that ownezship of
certain copyrights for UNIX did transfer to SCO in 1996.” (5/18/2007 James Decl. Ex. 38.)

10.  Novell’s retraction was short-lived. Within weeks of its public acceptance of
Amendment No. 2, Novell reasserted its claim to copyright ownership. On J tne 26, 2003,

Novell notified SCO that:

Upon closer scrutiny . . . Amendment No. 2 raises as many
questions about copyright transfers as it answers. Indeed, what is
mos! certainly not the case is that “any question of whether UNIX
copyrights were transferred to SCO as part of the Asset Purchase
Agreement was clarified in Amendrment No. 27 (as SCQO stated in

its June 6 press release).
(5/18/2007 James Dect. Ex. 43 (emphasis in original).)

11, In another letter to SCO, Novell responded to the announcement of SCO’s
copyright registration by repeating its claim of 60pyright ownership, stating “SCQ’s claim to
ownership of any copyrights in UNIX technologies must be rejected, and ownership of such

Hghts instead remains with Novell” (5/18/2007 James Decl. Ex. 44)

12.  In August or September 2003, Novell began direct discugsions with SCO partners
and poteutiai customers of the fact that it still cgntended that SCO weas nct the rightful owner of
the UNIX copyrights. (5/18/2007 James Decl. Ex. 81 at 8: Ex. 80 at 8; Ex.538 at 135:3-136:4.)
At that point, SCO was already constrained in ifs ability to reassure its existing and potential
customers regarding Novell’s false claims of copyright ownership by virtue of Novell’s Jine 26

and August 4 letters to SCO. (5/18/2007 James Decl. Ex. 81 at 7; Ex. 80 at 7.) Novell’s
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interaction with SCO’s customers and partners further undermined SCO’s position. (5/18/2007

James Decl. Bx. 81 at 8; Ex.80 at 8.)

13.  Moreover, in October 2003, Novell filed for and received UNIX copyright
registrations — Whi.ch Novell knew SCO owned and had already registered. In this process,
Novell declared undér oath to the U.S. Copyright Office “that it retains all or substantially all of
the ownership of the copyrights in UNIX, including the U.S. Copytight Registration referenced
above.” (5/18/2007 James Decl. Ex. 46.)

14.  Novell then responded to SCO’s ongoing sales efforts on December 22, 2003, by
publicly reasserting its claim of ownership of the UNTX copyrights, publicizing that it had also
applied for and received UNIX copyright registrations, and publishing its correspondence with
SCO on the issue, purportedly to show that “SCO has been well aware that Novell continues to
assert ownership of the UNIX copyrights.” (5/18/2007 James Decl. Bx. 53.)

15.  On January 13, 2004, Novell announced that it would be offering a new
indemmnification program for quaiifying Novell Linux enterprise customers. According to
Novell, this new indemnification option would provide “a measure of protection against potential -
copyright infringement claims.” (5/18/2007 James Deci. Tix. 45.) Novell also reiterated at this
time that its copyright registrations confirmed that it retained 6vmership of UNIX copyrights.

)
| 16.  OnMzarch 16, 2004, Novell’s Vice President Chris Stoné further expandad
Novell’s position to an audience of potential SCOsource customers when he addressed SCO in
his keynote speech at the Open Source Business Conference, saying “You didn’t invent Linux.

Or intellectnal property law. We still own UNIX.” (5/1 §/2007 James Decl. Bx. 51.) This
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plainly inaccurate statement was also widely reported in the IT press. (5/1 8/2007 James Decl.

Exs. 55, 54.)

17. - Novell continues fo assert that it owns the UNIX copyrights. Novell’s slanderous
claims therefore have been clouding SCO’s tifle to the UNTX copyrights, and undermining

SC0’s business, for approximately four years.

The SCOSource Licensing Program

18.  SCO designed its SCOsource licensing progrem to protect its intellectual property

and address the recognized market demand for the ability to use Linux without the risk of
infringing SCO’s intellectual property and risking litigation. SCO’s customers specifically

approached SCO and requested licenses that would enable them to use Linux without the risk of

infrinsement. (5/18/2007 James Decl. Ex. 81 at 6; Ex.80 at 6.)
19.  SCO responded to this demand by offering several types of licenses. First, SCO
offered & “library license” that gave customers the right to use SCO’s UNIX libraries with

Linux. These lbraries enabled those customers who bad already decided to transition from

UNIX 1o Linux to use their existing UNIX applications with Limzx. Second, SCO offered a

“right-to-use license” that enabled customers to use SCO’s intellectual property in Linux, that
otherwise would have iu:frmged SCO’s copyrights, without the risk of legal action. Third,

SCO offered flexible “vendor licenses” that enabled software and hardware vendors to obtain

the right~to-use Linux, potentially bundled with expanded UnixWare source code rights. These

licenses all offered companies substantial assurance that their Linux initiatives would not be

interrupted by infringement Htigation. (5/18/2007 Jarnes Decl. Bx. 81 at 4; Ex. 80 at 4.}
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20,  SCO sent mailings to major companies and customers regarding Linux’s
infringement of SCO’s intellectual property. For instance, in a mass mailing to Fortime 1000
companies, SCO explained that “Linux infringes on our UNIX iniellectual property and other
rights,” and further reminded them: “Linux distributors do not warrant the legal integrity of the
Linux code provided to cusiomers. Therefore legal liability that may arise from the Linux
development process may also rest with the end user.” (Id) (5/18/2007 James Decl. Ex. 42.) |
SCO sent 2 second mass mailing to commercial Linux and UNIX users expressing the
commercial benefit of the SCOsource licensing program. The letiers again advised that “nse of
the Linux operating system in a commercial setting violates our rights under the United States
Copyright Act™ (5/ 18/2007 James Decl. Bx. 47.) SCO indicated that “No one may use our
copyrighted code except as anthorized by us. .. Once you have reviewed oﬁ position, we will
be happy to further discuss your options and work with you to remedy this problem.” (Id.)

21. - Ownership of the UNIX copyrights was essential to this business. If SCO’s
ownership of the copyrights was in question, customers would have little incentive to buy a
license. (5/18/2007 James Decl. Ex. 71 at §§ 7-9.)

Tmpact of Novell’s Slanderous Statements on SCO’s Licensing Business

22, Novell destroyed the SCOsource business. By the end of 2004, SCO was forced

10 dissolve is Hcensing program and release its salesforce. Without unquestioned title to the

UNIX copyrights, the business could not survive.

23 SCO CEO Darl McBride explained that Novell’s actions ultimately led to the

3.

dissolution of the SCOsource program:

T do remember that the Novell claims were what eventually got us
to just shutter up the SCOsource licensing division for a number of
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years, - It is still techmically available on our web gite. Ithas
technically never really been closed. But in terms of going out and
spending energy 0T cycles bebind i, it justgotto 2 point where
there were S0 Many problems of trying 1o get people 10 COME io an
imderstanding of where We Were 0o this, given where Novell was
coming from, that we bagically seid we've got o tzble this vmtil we
get fhrough with our litigation with them.

¢5/18(2007 James Decl. Ex. 61 at 219:14-220:1.) 8CO Vice President of Marketing Jeff

o REDACTED

. (511872007

Sommes Dedl. Bx. €2 a1 107:5-12)

24,  Witnesses who were closest to the SCOsouree program all agres that licensees

were substaniially deterred by Novell’s false claims. For example, (Chris Sontag, who headed Up

the SCOsouros division, explained the reactions of potential licensees 10 Novell's stafermnents:

Tn discnssions with potential licensess that 1 either bad dirsctly o3
ndence or write-ups of the

For which I received copies of corresps
discnssion that occurred with other people such as the SCOsource
. sales people, I was aware ofa number of sitnztions and times

wrhere the person was right in front of me saying, “iWell, there’s
questions about who even owns the copyrights se therefore I don’t
feel Tice T need to take 2 license for your SCO UNIX inteliectual
property or the right to use & license 1ol that's resolved” Andl
would do my best fo try and explain that I thonght it was 2 baseless
set of statements on the part of Novell, Buf in many cases, people
T alked to would sy, “\Well, until it is resolved, Tm stili not going

1o act wpon this.”

(5/18/2007 James Decl, Fx. 60 at 117:9-23).) He glsc festified more broadly about TNovell’s

jmpact on the SCOsouce opporbumity:
[Tt started to becoms apparent in Jate 2003, early 2004, that we

were geffing highly impacted by Novell’s staiements that pecple
could easily use as a0 eXCUSE, +he guestion on copyTight owpership,

10




Case 2:04-cv-00139-DAK-BCW  Document 360  Filed 06/11/2007 Page 18 of 69

as a reason why they would not need 1o take what I consider an
insurance policy on IP protection. So that clond that was created
substantiaily impacted our licensing oppormiiy . . . .

(5/18/2007 James Decl. Bx. 60 at 114:19-115:21)

25, 8CO General Counsel Ryan Tibbitts, who participated in some licensing meetings

and copmunications withthe SCOsoures sales force, testified that when SCO was involved in

the SCOsource program, 'REDACTED

(5/18/2007 James Decl. Bx. 5921 113:1-2)

9.  Mir. Himsaker similarly explained:

. REDACTED

(5/18/2007 Jemes Decl. Ex. 62 at 162:12-163:2.)
27, SCOsource selesperson Larry Gasparro confirmed that .
REDACTED

(5/18/2007 Jamés Decl. Ex. 56 at 330:3-7.) Mr. Fiumsaker testified ebout,

REDACTED

' (5/18/2007 Tames

-

Decl. Bx. 62 at 233:4-8.)

11
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28.  Similarly, SCOsource salesperson Phil Langer testified;

Q. Did there become a point in time when Novell raised a question
over the title to SCO’s IP in Unix?

A. Yes.

Q. And then do you recall them making those pronouncements
publicly?

A, Yes:
Q. And did the fact that Novell made those public

nronouncements questioning SCO’s ownership of Unix’s TP
. negatively impact vour ability to sell licenses?

A Yes.
(5/18/2007 James Decl. Ex. 58 at 126:24-127:9 (emphasis added).) Langer further expounded:

Q. Do you know when Novéll made this announcement that you
talked about with Mr. Samuels? :

A. Novell first made the announcement, it was last yearin 2003,
that they were questioning the claims of the Unix that I think we -
we came out with our amendment fo. They recanted. And then
they came out later, I think it was like August 2003, that kind of
timeframe, they started leaking that they owned it. And then once
the suit was filed it came to kind of a hole. I mean, we were '
always — We started to get a lot more once Novell started that they
~ owned and they can indemnify because they had Unix rights, weze
making that public. Then all the licensees. potential licensees
became very interested in, well, if yor don’t own it, we're not
some to buy 2 license from you, which really. you know. put a

hold to selling licenses.

(5/18/2007 James Decl. Ex. 56 at 135:3-136:4 (emphasis added).) More succinctly, Langer

testified that “once the questioning of the ownership came out, the pipeline was killed.”

(5/18/2007 James Decl. Ex. 58 at 137:14-15 (emphasis added).)

2
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29.  Tn addition, numerous potential customers gpecifically mentioned the cloud on

SCO’ copyright ownexship as a reason for not purchasing a SCOsource license.

30.

REDACTED

* (5/18/2007 James Decl. Ex. 48

(amphasis added).)
REDACTED

(5/18/2007 James Decl. Bx. 57 at 131:21-132:3 (emphasis added).}

il REDACTED

(5/18/2007 James Decl. Ex. 88 (emphasis added).)

32.
REDACTED
(5/1 8/2007 3@&5 Diecl, Bt 79 at S001783580.)
33 REDACTED

(5/18/2007 James Decl. Bx. 40 (emphasis added).)

i3
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34,

REDACTED

(5/18/2007 James Decl. Ex. 58 at 140:16-141:11 (emphasis added}.) .

35.

REDACTED

(5/18/2007 James Decl. Ex. 62 at 229:25-230:13.)

REDACTED

(5/18/2007 James Decl. Ex. 62 at 230:19-231:3.)
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REDACTED

(5/18/2007 James Decl. Ex. 60 at 120:3-7.)
(5/18/2007 James Decl.

Ex. 63 at 32:12-33:3; 37:7-40:2.)

36.

REDACTED

(5/18/2007 James Decl. Ix. 57 at 167:5-168:3 (emphasis added).) -

37.

REDACTED

i5
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2 REDACTED
. REDACTED

40, REDACTED

16
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41. REDACTED

Ex. 86.)

42, The impact of Novell’s claims was in reality far broader than reflected in writien

correspondence with licensees. Predictably, only a small fraction of the custemers actually

influenced by Novell’s widely publicized claims identified in writing that issue as a reason for
not purchasing 2 license. Mr. Sontag {estified: “T actually wouldn’t expect a large amount of |

written correspondence and documentation. It was mostly oral commumications with those

castomers and amongst ourselves.” (5/18/2007 James Decl. Ex. 64 at 103:12-14.) Furtharniare, |

given the obvious threshold problem created by Novell’s claims, many other customers would

have been impacted who are unknown to SCO because they simply declined to follow up with

SCO because they perceived that Novell’s claims absolved their risk, :(5/18/2007 James Decl.

Ex. 71 9 6-10.) For instance, Mr. Sontag testified:
Q. Of those [letters] that you — that were. properly addressed,
meaning to existing companies, existing licensees, what was the
response rate on the compliance License letter? And by “response

rate” T mean actually reporting back to SCO substantively on the
licensees® view of its compliance with the agrecment.

P

A. T don’t remember the specific number, but T helieve it was
fairly low. On the order of 1 to 2 percent.

Q. Is it your view that Novell's ownership claim had anything to
do with the low response rate to the license compliance letter?

A. Yes, I believe it did.

Q. And what is that based on?

17
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A Ibelieve we did have conversations with 2 mummber of
companies f terms of follow-0ps; and on a mumber of those
oceasions they referenced Novel! as being one of the Teasons why
they those not o respond, because there was jssues refeted o
ownership on the copyrights and they viewed the whole fhing was
embroiled in Jitigation so therefore, until that was 21l resolved, that

they qou'td ignore the request.

i (5/18/2007 James Decl. Bx. 64 at 73:3-74:2.)

43,

44.

229:8-13.)

REDACTED

(5/16/2007 James Decl. Ex. 64 at 74:3-17.)
o

- REDACTED

]

18,
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| " (5/18/2007 James Decl. Bx. 628t
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REDACTED

45, REDACTED

46.  In addition to the multiple licensing deals that were never consummated as a

substantial result of Novell’s false claims, SCO was also forced to ask for and accept lower
prices than it would have had there not been a cloud over its sitle. Customers used the cloud over
SCO’s title as bargaining leverage in their negotiations with SCO. Mr. Sontag testified:

Q ....Did any of the companies that actualiy took SCOsource
licenses tell you that the reason they were only willing to pay &
lower price than you would have wished SCOsource to have
brought to SCO was the existence of the Novell claim of

ownership?

MR. NORMAND: Objection to form.

A. Just about universally ail the companies that we negotiated
SCOsouree licensing deals, in part of the negotiations would

20
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mention the moeertainty, Novell’s statements, a8 pari of the 162300

why they wanted 2 betier prise.

Q. When you say e pncartainty, Novel’s stafernents,” what
Yind of uncertaintiss were they referting 107

A, Well, primarily that Novel] was making cleims o the
copyrights, wiich would be important tp aoy rights grantsd or
agragments made for ntellectual property protection. So if there
s ap issue ouistanding with Novell, that could cloud their nesd

or the legitimacy of {heir Hoense.

(5/18/2007 Janes Decl. Tx. 64 at 90:23-03 :18)

47.  TheimpactofN ovell’s anoupcement oo fhe perceptions of T it 1sers is
eviden from the behavior of o0 0’s stock from the day of fhe inttiel Novell armowncernent. SCO

ezpert Professor (Christne Boiozan, &0 accounting &né Snancial expert and professar & he

University of Utah, shows

QCO’s Resulting Drapages

48, Professcr Botosan examined the impact of Novell's wrengful conduet on SCO

and cancluded

She states:

REDACTED

Page 28 of 69
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(5/18/2007 James Decl. Ex. 87 96.)

40, SCO expert Professor Gary Pisano of Harvard Uni

industry, also examined the impact of N

Novell’s conduct RED ACTEB’

siates:

REDACTED

(5/18/2007 James Decl. Ex. 71 976, 7)

50. Professor Pisano firther stated:

REDACTED

(5/18/2007 James Decl. Bx. 71 at §10.)

51.  Furthermore, Professor Pisano concluded that

avell’s wrongful conduck.

Filed 06/11/2007 Page 29 of 69

versity, a specialist in this

Dir. Pisano concluded that

Professor Pisano
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REDACTED

52, Tn addition to SCO’s lost profits, SCO has incurred substantial attorneys” fees and
costs 1o try to clear its title in this litigation and undo the harm caused by the slander. Thisis
confirmed by Paul Moxley, whose extensive qualifications are set forth in his declaration.

Specifically, Mr. Moxley concludes:
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REDACTED

(5/18/2007 James Decl. Ex. 72 at 8.}

24




Case 2:04-cv-00139-DAK-BCW  Document 360  Filed 06/11/2007 Page 32 of 69

ARGUMENT!

L SCO’S LOST PROFITS IN ITS SCOSOURCE LICENSING PROGRAM
CONSTITUTE SPECIAL: DAMAGES.

A. Lost Profits Sought by SCO Are a Recognized
Form of Special Damages.

Tt is well established that Jost profits are recoverable as special damages in a slander of
title action. This Court recognized at the motion to dismiss stage that the harm alleged by SCO
1o its SCOsource licensing program “is a natural consequence of the alleged cloud of ownership

‘and customer conﬁlsibn and would amount to a realized pecuniary loss” under the claim.?
(6/9/2004 Memorandum Decision and Order at p. 18, DE #29. i?urthermore, while Novell
ﬁxﬁtes on identification of specific customers, “special damages” do not require the name and
address of each and every Jost customer. This Court recognized that once SCO shows that
“there, in fact, has bgan a realized pecuniary loss as a result of Novell’s statements,” a showing
of “ specific identification of customers may be impossible.” (6/5/2004 Memorandum Decision

" and Order at p. 19, DE #29.

Utah’s law is consistent with other jurisdictions and with the Restatement (Second) of

Torts. For example, in Teilhaber Manufacturing Company v. Unarco Materials, 791 P.2d 1164,
1167-68 (Colo. App. 1989), the court recognized that identification of particular purchasers was
“gbviously impossible” where the slander was widely disseminated, and thus, held that “the

pléinﬁff is required to be particular only if it is reasonable to expect him to be s0.” Id. at 1167-

68; see also Ideal Instruments, Inc. v. Rivard Instruments. Inc., 434 F. Supp. 2d 598 (N.D. Iowa

! The facts are cited in this Part as “ __*, referring to the relevant paragraph number(s) in the foregoing
Statement of Facts.

2 These damages were then alleged by SCO at oral argument and Jater in its amended complaint.

25
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Telegraph. Co., 611 P.2d 363, 5

_holding that attorneys” fees and litigat
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2006) (recognizing that loss of businass, loss of current and/or potential customers, and loss of

economic gain are special damages recoverable under the similar trade libel/product

¢f. Shenefield v. Axtell, 545 P.2d 8;76, 878 n.3 (Ore. 1976)

disparagement cause of action);

(reversing the dismissal of a slander of fitle action and holding that the plaintiff’s allegations of

en though the plaintiff did not specifically identify a single

potential buyer lost on account of the stander).

Similarly, the Restatement (Second) of Torts § 633 provides that “pectmiary loss™ is “the

pecuniary loss that results directly and immediately from the effect of the conduct of third -

persons, including impaitment of vendibility or value caused by disparagement.” 1d. (emphasis

added). The Restaternent further explains that, where special damages are required, the

pecuniary loss “may be established by . . . proof that the loss has resulted from the conduct of 2

number of persons [e.g., lost customers] whor it is impossible to identify.” Id. The

Restatement then sets forth the specific types of damages contemplated 25 recoverable under a

slander of title: (1) loss caused by prevention of a particular sale; (2) less caused by deprivation

of opportunity to sell to a particular purchaser; (3) loss resulting from diminution in price; and

(4) loss caused by prevention of sales to unknown purchasers. Id. (comments ¢, d,e,and g,

respectively). Utah law follows the Restatement in this area.”

3 iah courts have adopted the Restatement’s substantial factor test as the stendard for causation
geperally, expressly applying the following sections of the Restatement: § 431, McCorvery v. Utah State
Dept, of Transp., 868 P.2d 41, 45 n.10 (Utah 1993); Hall v. Blackham, 417 P.2d 664, 667 n.6 (Utah
1966); § 4334, Robinson v. Al Star Delivery. Jnc., 992 P.2d 969, 972-73 (Utah 1999); § 442B, Bansine
v. Bodell, 927 P.2d 675, 677-78 (Utah App. 1996); § 447, Tensen v. Mountain States Telephone &

65 (Utahi 1980); and §'465,"60}('V:Thomuson,—?f.—iﬂf--P-,—Edv-1-047—;1—051--52
Supreme Court has relied on Section 633 of the Restatement in
ion costs incurred in a slander of title snit are recoverable special »

damages. See Dowse v. Doris Trust Co., 208 P.2d 956 (Utah 1949).

(Utah 1953). Furthermore, the Utal

26
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SCO has adduced evidence of these types of losses set forth in the Restatement and
recognized in caselaw. First, SCO has provided evidence that at leest the following customers

specifically mentioned Novell’s false claims when declining a SCOsource license:

REDACTED

Third, SCO has

provided evidence that Novell’s claims prevented sales to unknown purchasers. (§42.) SCO’s
experts have analyzed and confirmed SCQO’s losses.! (§47-51.) These losses are plainly

recognized forms of special damages.

Novell has essentially conceded that special damages of some amount exist by pointing
to record evidence of specific customers that deciined a SCOsource license because of Novell’s
cleims. Novell acknowledges (at 22) that “SCO witnesses have testified that potential licensees

' cited Novell’s claim and the need to resolve them as reasons there was no need to negotiate a _
ficense.” Novell also admitted (at 23) that “a handful of documents ... mention Novell in the
comtext of declining a SCOsource License.” This evidence must be construed in SCO’s favor,
and it alone dooms Novell’s motion for summary judgment.

There is no minimum amount of damages necsssary to satisfy the special damages
requirement: when damages of any amount are cansed by the loss, the damages can constitute

special damages. This Court has recognized that, once SCO shows that “there, in fact, has been

* SCO may satisfy its burden of demonstrating the amount of loss through expert testimony, which is

sufficient evidence for calculaiing an award of damages. See Basic Am., Tnc. v. Shatila, 992 P.2d 175,

urden of proof by presenting opinion

of surmmary judgment and finding plaintiffs had satisfied their b
ndant’s statement, notwithstending

testimony that value of property had decreased as a result of defendant’ viths -

absence of proof that plaintiffs even intended to sell the slandered property).

27
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a realized pecuniary loss as a result of Novell’s statements” a showing of “a specific amount of

damages is not necessary.” (6/9/2004 Memorandum Decisien and Order at 18, DE #29.)5 The

rile has long been recognized in stander of title claims. Tn Collins v. Whitehead, 34 F. 121, 123
(D. Colo. 1888), the court upheld a special damage jury award on a slander of title claim despite
the absence of specific proof of the amount of the loss. The court observed that the jury, having
found that the dafendant’s wrongful conduct hindered the plaintiffs ability to sell his property,

“sould return damages as to them seemed just.” 1d. The court explained:

Certainly one who wantonly puts on record such a paper,
apparently with the intent to compel the owner of the property o
come 1o terms with him, ought not to have refnge in the
technicalities of the weakness of the law. The injury to plaintif
was real. however difficult the proof of it may be. He was
compelled to bring suit to remove the clond from his title, and, for

the time, his property was useless to him.

1d. {emphasis added); see also Monteomery Props. Corp. v. Economy Forms Cozp., 305 N.W. 2d

470, 478 (Towa 1981) (“If uncertainty lies only in the amomnt of damages, recovery may be had
if there is 2 reasonable basis in the evidence from which the amount can be inferred or
approxil'ﬂa’teth”).6

The cases cited by Novell on this point are not to the contrary. They stand for the
proposition that damages in a slander of tiﬁe action must be actual losses suffered by the

plaintiff, and may not be presumed (as n defamation of reputation case where actual damages

5 This rule was adopted by the Utzh Supreme Court in Gould v. Mountzin States Telephone & Teleeraph

Company, 309 P.2d 802, 805 (Utah 1957) (holding in a breach of contract action that “where the fact of
substantial damage is shown, the court or jury cannot award nominal damages only on the ground that the

amount of substantial damage has not beer: shown. with reasonable certainty™).

- Hecamse SCO is nof seeking 16t Sales for one Immdred percent of the infringing Tnux-users, SCO’s
damages theory is consistent with evidence, offered by Novell, that factors other than Novell may have

 camsed. some licensees not to purchase & license, but others potential customers declined a licenss in
substantial part because of Novell’s claims. T




~may be based onboth tangible and intar
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(Utah 1988).

need not be proven). See.e.g., Rass v. Planned Mgmt. Servs., 761 P.2d 566, 568

SCO is not seeking the recovery of any “presumed” damages. The losses to SCO’s licensing

program (as well as the attorneys’ fees and costs SCO has incurred to clear its title) are real and

have been proven.

B. Novell’s Wrongfill Conduct Is a Direct and
Tmmediate Cause of SCC’s Losses.

SCO has met its burden of establishing that the losses sought by SCO “resulted from”

Novell’s statements. Novell advances what i sssentially a “metaphysical” or “philosophical”

cause test in which Novell would have SCO, the non-movant, prove beyond any possible doubt

that Novell’s wrongful conduct was the only force at play that had any conceivable impact on

potential licensees. This 1s not the standard. SCO need only show that Novell’s slander was 2

“gubstantial factor” in bringing about the fosses claimed by SCO —not the “metaphysical” or

“philosophical” cause. Novell’s evidence of other possible causss for SCO’s losses creates a

material dispute of fact, betweeﬁ that evidence and SCO’s contrary evidence, which must be’
construed in SCO’s favar and does not entitle Novell to summery judgment.

1. The “Substantial Factor Test” Applies to
the Causation Element of SCO’s Claim.

The Restatement (Second) of Torts, § 632, provides that the “publication of an injurious

falsehood is a legal cause of pecuniary loss if . . . it is 2 substantial factor in bringing about the

7 [y Bass v. Planned Management Services, Inc., 761 P.2d 566, 568 (Utzh 1981), the court explained the
difference between a slander of title claim and 2 clander or defamation claim as they relate to damages.
The court recognized that the tort of slander of fitle is “based on an intentional inferference with economic
relations. They are not personal torts; unlike slander of the persou, they do not protect 2 DErson’s

reputation.” 1d. The court further explained that “[s]iander of tifle"actions are based only-on-palpable
economic injury and require a plaintiff to prove special damages, whereas injury to personal reputation
1gible losses and give rise to presumed and general damages.

There ere no general or presumed damages in slander of title actions.” 1d.

29
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Joss™ (emphasis added.) The Restatement has defined «sybstantial factor” in the context ofa

slander of title action:

Tn order for the false statement to be a substantial factor in
determining the conduct of an intending or potential purchaser oI
lessee, it is not necessary that the conduct shonld be determined
exclusivelv or even predominantly by the publication of the
statement. It is enough that the disparagement is a factor in
determining his decision, even though he is influenced by other
factors withott which he would not decide to act as he does. Thus
many considerations may corzbine to malke an intending purchaser
decide to break a contract or to withdraw or refrain from making
an offer. If, however, the publication of the disparaging matter is
one of the considerations that has substantial weight, the
publication of the disparaging matter is a substantial factor in
preventing the sate and thus bringing financial loss upon the cwner

of the thing in question.

1d. (emphasis added).

Consistent with the Restatement, courts across the country have adopted and applied the

sgbstantial factor” test in actions requiring special damages. Ses. €.&., Penn Warranty Corp. V.

DiGiovaom, 810 N.Y.5.24 807, 813 (N.Y. Sup. 2005) (holding that trade Iibe] plaintiff must

establish “that the publication of the false material was a substantial factor in inducing others not

10 have business dealings with it”); GKC Mich. Theaters. Inc. v. Grand Mall, 564 N.W.2d 117,

120 (Mich. App. 1997) (noting that “Courts in other states have adopted this ‘substantial-factor’

» and adopting that test); Bothmann v.

test for determining causation in. slander of title claims
Harrineton, 458 So. 2d 1163, 1170 (Fla. App. 3 Dist. 1984) (“[T]he special damages pled must
have been Toreseeable and normal CONSEqUENCes of the alleged wrongful conduct, and the

Waste Distillation Tech.. Inc.

concuct must be a substantial factor in bringing about the losses.™);

o 152 633, 634 (N.Y.AD:2 Dept: 1988) (“The —————— ==~~~

-y, Blasland & Bouck Ei;éﬂééﬁ@(], 136 A.

— -~ ifaimication must play a material and substantial part in inducing others not 10 deal with the




- ganse in the loss™); Stoodv Co. v. Royer, 374F.2d 672

_on the Restatement seotion in which the test is adopted. See. e.g.
Tavestors, 579 N.E. 2d 219 (Ohio Gt. App. 1989) (uph
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plaintiff, with the result that special damages, in the form of lost dealings, are incurred.”); see

also, Montgomery Props. Corp. v. Economy Forms Corp., 305 N.W.2d 470, 477 (Towa 1981)

Tountain v. Moje, 687 P.2d 496 {Colo. Ct. App.

(affirming jury instruction modeled from § 632);
1984) (quoting § 632 and upholding award of attorneys’ fees as special damages). Utah has

adopted the Restatement’s substantial factor test as the standard for causation generally and has

also adopted the Restatement’s position applicable to slander of title.® The “substantial factor”

test therefore should be applied to the causation element of SCO’s claim.”

TFaced with unrefited record evidence of licensees declining SCOsource licenses because

of Novell’s claims, there can be no serious dispute that SCO has satisfied the causation element

under the “substantial factor” standard. Therefore, Novell posits (at 25) that comment (h) of

Restatement § 633 revokes the “substantial factor” test and applies a higher standard o claims

for lost profits from unidentified customers. To the contrary, the Restaternent gives no indication

that language in comment (h) regarding eliminating “other causes™ is meant to set forth a new

causation standard, different from the “gubstantial factor” test. Nor hasa different ot heightened

been applied by courts where the claimed losses are from tnidentified

40 (D. Ariz. 1984)

standard generaily

customers. For instance, in U-Haul Int’l, Inc. v. Jartran. Inc., 601 F. Supp. 11

(zrev’d in part on other grounds), the conrt applied the substantial factor test to the causation

elerment of a disparagement claim, while noting that the plaintiff was not obligated to identify

¢ See authority cited supra, note 3.

< which adhered to the substantial factor test or relied

? Indeed, Novell relied in its memorandum on case
Qee. e.g., Childers v. Commerce Mortgase

olding award 6f attoreys’ fees ineurred; but——---

remanding for determination of losses suffered in ‘which defendant’s slander “was & substantial factor in
(10th Cir. 1967) (quoting Restatement of Torts "

624, 626-27, and 633 for guidance in slander of title action).
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specific lost customers. Id. at 1150 (“The causation element of a disparagement claim is met

where the evidence establishes that the disparaging statements were 2 substantial factor in

laintiff need not prove loss of specific cusiomers.”) (emphasis added).

causing pecuniary loss. P

While other possible causes should be considered by the factfinder, as snggested in the

Restatement, they should be considered within the framework of the “qubstantial factor”

standard; they do not preclude recovery all to gether.w '

Furthermore, comment (h) of the Restatement explains that proof of lost sales from

unidentified customers in a slander of title action is “analogous” to proof of lost sales that result

from ofher torts or breach of contract. These causes of action do not impose the heightened

e.a.. Twin Disc. Inc. v. Big

causation standard that Novell suggests applies to SCO’s claim. See.
Bud Tractor, Inc, 772 F.2d 1329, 1336 (7th Cir. 1985) (affirming jury award of 51.1 million in

damages, upon evidence that piaintiff «suffered some lost sales,” and evidence that defendant’s

. conduct was “a substantial factor in cansing those lost sales despite the evidence that other

»); Reiman Assocs. V.

factors may have also contributed to or exacerbated [plaintiff’s] problems

R/A Advertising. Inc., 306 N,W.2d 292, 300 (Wis. App- 1981) (affirming jury instruction that

requiring that defendant’s conduct have been a “substantial factor” in plaintiff’s damages, and

affirming award of award for future lost profits).

& of “philosophical cause” test that Novsll suggests. In

® The Utah Sui)reme Court has rejected the typ
The court held that a defendant’s conduct is a “substantial™

_ Devine v. Cook, 279 P.2d 1073 (Utak 1955), [T

factor where it “has such an effect in producing th
using that word in the proper sense in which there always Iu
tha so-called ‘philosophic sense.’ which includes every one o
anv happening would not have ocourred.” Id. at 1080 (emphasis added).

rks the ide of responsibility, rather than in
£the ereat number of events without which

o Tuarm as 1o lead reasonable men-to-Tegard it-as a-cause, - - — ——-——---
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2. Evidence of Other Possible Canses Creates a Material
Dispute of Fact That Must Be Resolved in SCO’s Favor,

Tven imder the heightened (and inapplicable) standard proposed by Novell, Novell is not

entitled to summary judgment on the inherently factual issue of causation. Evidence regarding

more than one potential cause in the market, such as that cited by Novell, creates a material

factual dispute between that evidence and SCO’s confrary evidence; it does not entitle the

defendant to summary judgment.
The decision in Patel v. Soriano, 848 A.2d 803, 839 (N J. Super. App. Div. 2004), is
the

instructive. While the defendant presented evidence of other possible factors impacting

plaintiff’s losses, the court held that factfinder properly weighed that evidence and determined

the plaintiff’s damages. The court thus sustained the damages award for lost patient referrals

over & two-year perjod, reasoning:

Plaintiff received virtually no referrals from any doctor at IGH
once he obtained his privileges, which plaintiff claimed was
because every major player at the hospital was on the MEC end
heard the defamatory statements uttered about him by defendant on
Fuly 13, 1995. While defendant noted that many factors went into
a doctor’s referral decision. that his gwn referrals came from many
sources. and that it took a long time for a surgeon o build up a
reputation af any particular institution. the judge properly awarded
plaintiff damages for his lost IGH referrals based on the evidence

presented.
1d. at 839 (emphasis added). Similarly, in GKC Michigan Theaters, 564 N.W.2d at 121, the

court determined that a factual dispute precluded summary judgment on the question of

cansation because the factfinder had to assess the relative weight of the reasons for the delay; the

_ _ _cowtheldthat; . N '

there were issues of material fact regarding whether the filing of
- - the invelid notice of termination was a substantial factorinthe . = .

(%]
(8]




- —— _ _ did not suffer any.special dam
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purchaser’s decision to delay the sale of the property. The
factfinder must assess the relative weight of all the reasons for
delay and determine whether the notice of termination was a
substantial factor in the purchaser’s decision to delay the closing.

Id, at 121 (emphasis added).

The cases cited by Novell do not contradict this authority. See. e.g., Macia v. Microsoft,

152 F. Supp. 2d 535, 542 (D. Vt. 2001) (denying motion to dismiss because special damages was

adequately pled, and simply noting that it might be difficult “to prove damages 1o the trier of

fact”} (emphasis added); First Sec. Bank of Utah, NLA. v. Banberry Cressing 780 P.2d 1253,

1257-58 (Utah 1989) (affirming appeal from. directed verdict, and simply holding that “reason

for the losses was never sufficiently established” without discussing evidence that was presented

on causation); Ruiz v. Varan, 797 P.2d 267, 268 (N.M. 1990) (affirming decision in a bench trial

dge, weighing the evidence, determined the plaintiff had failed to offer any evidence

in which jo
of the fact of injury).
C. The SCOSource Licensing Progfam Losses Claimed

by SCO Are Realized And Liquidated Losses.

The SCOsource division®s lost sales constifute realized and liquidated Josses. Novell

argues (at 25) that SCO’s losses do not constitute special damages because they are not “realized

or figuidated,” and (at 29) that SCO is sesking a double recdvery. In support of these assertions,

Novell posits (at 26 and 28) that potential licensees who identified Novell’s claim in declining to

tzke a loense stated that they will “revisit” the license if the intellectual property issues are

resolved. Therefore, Novell conciudes, all of SC0’s losses were delayed and not lost, and SCO

ages. This argument is flawed both legally and factually.
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Novell wrongly places all the burden of mitigation, as well as the risk that mitigation
would not sncceed, on SCO’s shoulders by assuming that former potential customers may yet
buy alicense from SCO. Essentially, Novell would have disputed facts construed in its favor.
This 35 like a tortfeasor who intentionally injured someone saying that he does not have to pay
damages because the paralyzed victim might walk again someday. It is for ajury to decide
whether the SCOsotrrce program will “walk again.” Moreover, Novell steadfastly ignores the
residﬁal impact of Novell’s four-year slander campaign against SCO; disregards the
fundamentally changed market conditions between 2003 and the present; and simply assumes
{hat a customer who said in 2003 that it would “revisit” taking a SCQsource license when the
Novell copyright issue was resolved, wonld necessarily take a license in 2008. In fact, it1s

dowhtful that customers who suggested SCO should get back to them when the issue was settled

anticipated what a long process it would be, or expected SCO to refurn not ma few months, but

many years after the initial contact.
SCO’s evidence that Novell’s slander will have a residual impact on the SCOsource
program cven after SCO’s title is cleared, must be construed in SCO’s favor for the purposes of

SUIMAry judgment.n By the time SCO vindicates its title in a trial, Novell will have been

publicly slandering SCO’s copyright title — the heart of SCO’s business — for well over four

REDACTED




Case 2:04-cv-00139-DAK-BCW  Document 360  Filed 06/11/2007 Page 43 of 69 -

REDACTED

Novell’s related concern about a “double recovery” is similarly misguided. Most of the

cases cited by Novell in support of its position pertain to slander of title to real property. See

Valley Colour. Inc, v. Beuchert Builders. Inc., 944 P.2d 361, 363 (Utah 1997); Marseilles Hydro -

Power. LLC. v. Marseilies Land & Water Ca., TNo. 00 CV 1164, 2003 WL 259142, at *7 (N.D..

2d 620, 622 (Tex.

Tll., Feb. 4, 2003); G.0. Reaugh v. McCollmm Exploration Co., 163 S.W.

1942); Ostarly v. Johnson, 700 S.W.2d 643, 644 (Tex. Ct. App. 1985). Naturally, courts

addressing-claims for slander of title to real property have concluded that losses must be realized

so that a plaintiff cannot recover the full value of the lost sale, and also kéep the title 1o the real

property — a quintessential double recovery. Reaush, 163 S.W.2d at 622; Childers v. Cormmerce

Marteage Investors, 579 N.E.2d 219, 222 (Ohio Ct. App. 1689). The circumstances of SCO’s

licensing program are fundamentally different than the sale of real property, and therefore, these

losses become “realized or Hquidated” under very different cirournstances than real property. A

SCOsource licensee obtains a right-to-use the intellectual property, not title to the intellectual

property. Therefore, mnlike the sale of real property, SCO would make the revenue on the
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Jicense sale and also retain title to the copyrights. As with almost any intellectual property
licensing program, SCO could have sold numerous Hcenses under the same ct:)pyrigm"s.12

The decision in Computerized Thermal Imaging, Inc. V. Bloombere, L.P., Case No. 1:00

CV 98K, 2001 U.S. Dist. LEXIS 24905, at *11 (D. TJtah Mar. 28, 2001), discussed by Novell (at
25), is also inapplicable to these circumstances. In that case, the plaintiff was seeking as
- damages its lost stock value, or market capitalization —not lost profits, as SCO is seeking.

Therefore, the conclusion that this market capitalization loss was not realized has no bearing on

SC0’s ¢laim for lost SCOsource profits.”

An additional case cited by Novell actually is belpful to 8CO. See Marseilles Hvdro

Power. LLC. v. Marseilles Land & Water Co,, No. 00 CV 1164, 2003.”\7\1 259142, at *7 (N.D.

1L, Feb. 4, 2003), cited by Novell (at 26). Granting the motion to disrniss, the Court noted that
the claimant had not alleged that “even after the cloud on title was cieared, the alleged slander
had a damaging residual effect on the vendibility or market value of the prop erty” — thereby
implying that the allegation would have satisfied the claimant’s burden. Id. This residual impact

is precisely what SCO has proven, as set forth above at 51,

II. THE DECLINE IN SCO’S STOCK SUPPORTS SCO’S DAMAGES THEORIES,
BUT IS NOT CLATMED AS A SEPARATE ELEMENT OF DAMAGES.

Novell also contends that SCO cannot seek damages for the decline in its stock price that

was caused by Novell’s false claims. This is a straw man. SCO is not seeking the decline in its

2 Relatedly, Novell suggests (at 31) that SCO’s damages are not realized becanse SCO “can continue” to
seek its lost revenues from third parties if it has a right to do so. This is no response 1o the reality that
Novell intertionzlly caused real harm to SCO’s ability to obtain licensing revenue from those parties.

" 19 Notabiy, the immediate and obvious impact of Novell's actions on SCO’s stock, discussed inmore
detail at § 47, does constitute powerful evidence of causation, as well as an approximation of the amount
g the amount

of Jost profits SCO would nltimately suffer due to Novell’s actions. But SCO is not claiming
of depreciation as iis actual damages.
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stock price as demages. Rather, 8CO expert Professor Botasan has ewamined the significant

drop in SCO’s stock that oceurred within hours of Nowell’s announcement. She concluded that

REDACTED

Fvent smdies are the preferred test for causation in fraud cases becanse, by measuring the

of the stock immediately before and immediaiely following the fraudulent statement, they

ont on the market. See Inre Cendant Corp. Sec.

price
most accurately test the irpact of the statem

Litig, 109 F. Supp. 2d 235, 253-54 (D.N.1. 2000). While event studies have been most

commonly used in securities frand cases, the TeasOnIng for their application applies equally to

+his case. Here, the event stdy evidence persuasively demonstrates the mpact N evell's

ce tighily correlated w0 the

statemment had upon SCO's business, es shown by the drop in stock prl

public dissemnafion of Novell's slander.

TV, ATTORNEYS FEES AND LITIGATION COSTS EXPENDED TG CLEAR
SCO'S TITLE ARE RECOVERABLE IN THES ACTION

Finally, even if no SCOsource lost profits had been shown, SCO has satisfied the speclal

damages requirement becanse it has incurred legal fees and ofhers costs bringing fhig slander of

iie action to clear ifs fitle and undo the harm caused by Wovell. These costs aied pecuniary loss

fhat constitites special damages.

Wovell’s categorical assertion that gich costs are not recoverable ag special damages 15

flatly inconsistent with Novell’s own claims In {his action and with Ttah law. Tn Novell’s cwn

Jlander of title claim in its Amended Counterclaims, Novell alleges thaf the slander of title has

spagnlied in special damages, inter Alin. Novells costs and fees .. prosecuting this action.”
1"0(1

(/23,5006 Novell Amended Countertlaims 2t § og TE# 142) In sddition. the Tenth Cireurt bhas
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held that, under Utah law, “[z]tiorney’s fees . . . are permitted as special damages in & slander of
title action if incurred “to clear title or to undo any harm creaied by whatever slander of title

occurred.” (Computerized Thermal Ifnac_ririg 312 F.3d at 1300 n.15 {quoting Bass, 761 P2d at

569); see also Dowse, 208 P.2d a1 959 (specifically rejecting a line of cases from other
jurisdictions holding that attorneys’ fees are not recoverable in a slander of title action); Gillmor
v. Cummings, 904 P.2d 703, 708 (Ut. Ct. App. 1995) (“Attorney fees are recoverable as special
demages if incurred to remove a cloud placed by a defendant on the title if the elements of
slander of fitle have been proven.”).14 These cases remain the law in Utah, yet were ﬁot
récognized in Novell’s brief. All but one of the cases cited by Novell (at 33) apply Texas and
Georgia law, which appears to differ from the controlling Utah authority discussed above. B
Novell’s false claims are ongoing. The present action is the vehicle by which SCO’s title
will be cleared. Indesd, in deciding Novell’s motion to dismiss, this Court recognized that the

issue of falsity (whether or not SCO can prove ownership of the copyrights) is an element ofits

claim that must be established in this action. (Memorandum Decision and Order at 5, DE#29.)

Washington

This fact further distinguishes this action from the cases cited by Novell, Leeyv.

Square Homeowners® Ass’n, 615 8.E. 2d 210, 212 (Ga. App. 2005) (affirming summary

judgment where lien was discovered in 2001, lien was marked satisfied in 2002, and subject

14 Tndeed, the “clear majority rule,” following the Restatement of Torts is that “attorneys’ fees incurred
in temoving spurious cloud from a title qualify as special damages in an action for slander of title.” TXO
Production Corp, v. Alliance Resources Corp., 419 S.E.2d 870, 881 (W. Va. 1992) (upholding award of
$19,000 in attorneys” fees as special damages incurred in slander of title action). ‘

: 15 Novell also cites one decision from Wyoming, which is not informative. In Samnerud v. Brantz, 879
T T T T PLOAT341) 345 (Wyo. 1994), the trial court hield that atto
permitting judgment in that respect,” and the appeliate court concluded no special damages at al! had been
_ shown, while suggesting in passing that attorneys’ fees may not be recoverable in 2 defamation action,
However, defamation actions are distinguishable for the reasons sef forth below, ~ 7 T

meys fees hadnot beer proven “m-amanner - -~
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property was sold without issue in 2003); Hicks v. McClain’s Blde, Materials, Inc., 433. S.E.2d

114, 192 (Ga. App. 1993) (plaintiff filed action for damages without asking 1o have lien

removed, and continued in action after defendant released lien).

Finally, Novell relies on this Court’s opinion in Computerized Thermal Imaging, 2001

WL 670527, at *4, wherein the Court noted the absence of legal support permitting attorneys’
fees as special damages for a defamation action. On appeal, the Tenth Circuit recognized the

distinction between the defamation action brought, where fees were not recoverable, and slander

of title actions, where fees and costs are recoverable. See Cormiputerized Thermal Imaging, 312

F.3d at 1300 n.15. Accordingly, SCO’s attorneys’ fees and costs incurred in bringing this action

aiso warrant denial of summary judgment.
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CONCLUSION

Accordingly, for the foregoing reasons, SCO respectfully requests that Novell’s Motion

for Summary Judgment on SCO’s First Claim for Slander of Title Based on Failure to Establish

Special Damages be DENIED.

DATED this 18th day of May, 2007.

HATCH, JAMES & DODGE, P.C.
Breat O. Hatch
Marl F. James

BOIES, SCHILLER & FLEXNER LLP
David Boies

Robert Silver
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Stephen N. Zack
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Counsel foy The SCO Group, Inc.-
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ADDENDUM A

Response to Novell’s Statement of Facts

Backeround Facts: the APA

L. Tn 1995, Novell was engaged in the business of developing a line of software

products Imown as UNIX and UnixWare, and was selling binary and source code licenses to
various versions of these products. (Declaration of Kenneth W. Brakebill In Support of Novell’s
Motion for Partial Summary Judgment on Special Damages, filed herewith (“Brakebill Decl.”),

Bx. 2 (APA) at 1 (Recital A).)
SCO RESPONSE: Undisputed.

2 Novell and Santa Cruz entered into an Asset Purchase Agreement (“APA™) on

September 19, 1995. Through the APA, Santa Cruz acquired “certain of the assets” comprising

Novell’s UNIX and UnixWare business. (Brakebill Decl., Ex. 2, Recital B.) The APA defined
the “Assets” to be transferred by reference to Schedule 1.1(a), which listed assets included in the

transfer; and Schedule 1.1(b), which Tisted assets excluded from the transfer.

SCO RESPONSE: The first sentence is yndisputed. The second sentence is disputed

in that, through the APA, Sania Cruz acquired more than just “oertain of the assets comprising

Novell’s UNIX and UnixWare business.” Instead, pursuant fo Recital B of the APA, the

provision that Novell misquotes, Santa Cruz acquired certain of the assets of Novell comprising

the UNIX and UnixWare business. That is, Sanfa Cruz did not merely acquire some of the assets

of the Business; Santa Cruz acquired those assets of Novell comprising the Business. Section

all of the Business

- 1.3(2)(}) of the APA confirms that «Tt is the intent of the parties hereto that

and all of Seller’s backlog, if any, relating to the Business be transferred to Buvet.” (Emphasis

added.)

! 1n citing its basis for disputing 2 Novell statement of fact, SCO cites herein cither paragraphs in SCO’s
- .- Statement of Facts above or directly to exhibits, orboth. L

20228 v2
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3. The Schedule 1.1(b) list of “Excluded Assets” expressly excluded “All copyrights
and trademarls, except for the trademarks UNIX and UnixWare” and “All Patents” from the
sale. (Brakebill Decl., EX. 4, Schedule 1.1(b), Section V.)

SCO RESPONSE: Partially disputed. This provision referenced by Novell was later

sevised by Amendment No. 2.

4. Tn 2000, Santa Cruz entered into an agreement with Caldera Qystems whereby

Caldera would purchase the division of Santa Cruz that included Santa Cruz’s UNIK-related

business. (Novell’s Amended Counterclaims, filed September 25,2006 ("NAC™) at 928 -31;

SCO’s Reply to Novell’s Amended Counterclaims, filed October 16, 2006 (“Reply”) at 1§ 28-
31.) In Angust 2002, (aldera anmounced that it would change its name 1o “gCO™ and began

doing business under that name. (NAC 7 36; Reply 36.)

SCO RESPONSE: Undisputed.

3. SCO, the plaintiff in this action, claims to be the successor-in-interest to Santa
Cruz’s rights and obligations under the APA. (SCO’s Second Amended Complaint, filed

February 3, 2006 (“SAC”) at 22 (9 88).) Asset forth in greater detail below, in early 2003, SCO

Jaumched a campaign asserting that it owned the copyzights 10 UNIX System V, and that portions
$COsource injtiative).

of the Limux operating systerm infringed those copyrights (the

SCO RESPONSE: Disputed in part. SCO is the successor-in-interest to Santa Cruz’s

rights and obligations ander the APA. (§4.) In 2003, SCO discovered that the Tinux operating

system infringed the UNIX copyrights that SCO had acquired from Santa Cruz, and that Santa

Cruz bad acquired from Novell. In response to customer demand, SCO launched the SCOsource

division and offered SCOsource licenses whereby customers could rightfully use SCO’s

intellectual property in Linux. (]9 18-19.)

‘ 6. On May 28, 2003, Novell’s Chairmen, President and CEQ, Jack Messman
anpounced publicly that Novell &id not transfer the UNIX and UnixWare copyrights to SCO, and
that SCO was not the owner of the copyrights. (SAC at¥ 37.) SCO and Novell continued to
dispute this issne publicly for the next several months, up until the filing of this lawsuit by SCO.

(td)
. SCORESPONSE: Undisputed.

20226 v2
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stered certain copyrights in UNIX System V and
e. NAC 41(d); Reply 141.) In September
to the United States Copyright Office

ghts, (SACT

7. In Jume or July 2003, SCO regl
UnixWare with the United States Copyright Offic
and October 2003, Novell submitted certifications
claiming to be the owner of the same UNIX System V and UnixWare copyrl

37(g))
SCO RESPONSE: Undisputed.

The 8COsource Program: 9C(’s Effort to Extract Licensing Fees Based on Linux

8. Prior to the Santa Cruz acquisition, substantially all of Caldera’s revenus was
derived from sales of Limux products and services. (NAC 9 31; Reply § 31.) Linux is the name
of a computer operating system, which was developed as 0pen-SOuIce software and has become 2
popular alternative to proprietary operating systems. (NAG {78, 9; Reply 7 8, 9.) However,
Calders had been unsuccessful at creating a profitable Linux huginess. (NAC §31; Reply 131

SCO RESPONSE: Undisputed.

9. In January 2003, the newly rebranded SCO latnched the SCOsocurce initiative.
(NAC Y 37; Reply § 37.) In connection with this announcement, sCO’s CEO, Darl McBrids,
commented that “SCO owns much of the core UNIX intellectual propertys and has full rights to
license this technology and enforce the associated patents and copyrights.” (MNAC g 46, Reply §
44.) SCOsource was an effort to obtain license fees from Linux users based on claims 10 UNIX
System V intellectual property.

SCO RESPONSE: Partially disputed. It is nndisputed that Dazl McBride made the

statement quoted. SCO disputes Novell’s characterization of SCO as “newly rebranded” in

January 2003. Caldera began operating as “The SCO Group” in August 2002, and its

predecessor Santa Cruz 1ad been referred to as “SCO” for decades. In addition, the SCOsource

initiative was an effort to protect SCO’s intellectual property and at the same time enable Linux

users to use Linux rightfully by purchasing a ticense to use SCO’s intellectnal property in Limux.

10.  Under the SCOsource licensing program, SCO offered Intellectual Property
Licenses to Linux end users (“Intellectual Property Ticenses”). The purperted purpose of these
licenses is 1o allow UNIX vendors 1o use SC0’s UNIX intellectual property and to permit Timnx
end users 1o “properly compensate us for our TUNIX intellectnal property as currently found in
_ Limpt” Oneterm of SCO’s Intellectual Property Ticenses for Linux is that licensees “will be

held harmless against past 'Eiia_ﬁiﬁfé"hbﬁrfig‘}i‘c’ﬁi‘dlations"based'on-their-use—of—s CO’s

intellectual property . . . in Linux distributions . . ..» (NACY47; Reply 4 47.)
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| SCO RESPONSE: Undisputed.

11.  On or around May 12, 2003, SCO sent 1500 end-nser corporalions (including
IBM 2nd Novell) 2 letter threatening suit based on SCO’s assertion that it owned the UNIX
d that it had evidence that Linux included portions of

copyright. In these letters, SCOQ asserte
UNIX System V sofiware code, and that “Linux infringes on our UNIX intellectual property and

ofher rights.” NAC §§32-55; Reply 97 52-5 3.)
SCO RESPONGSE: Pal‘tialisr disputed. Novell’s characterization of the letier 28

threatening is disputed. The letter made no fhreats, and speaks 107 itself.

12.  In addition, SCO made many public statements asserting that end users of Linwux
see ligble to SCO for infringsment of the UNIX System V copyrights. This Court has poted
SC0* s “barrage of public statements ghout pursuing [ ] infringers ofits alleged intellectual
property rights.” The SCO Group Inc. v. Int’l Bus. Machs., Case No. 2:03CV 264 DA,
Memorandum Decision and Order at 5.6 (Feb. 9, 2003). (NAC 9§ 55; Reply § 36.)

SC0 RESPONSE: Partially disputed. SCO made public statements regarding the fact .

#hat Linux infiinged its UNIX copyrights, in order to snform, the market of SCO’s inteliectual

property rights and to protect its intellectual property. Users of Linux had the option of

purchasing & SCOsouree license in order to avoid the risk of infringement. (9 18-2C.)

13.  SCO has convinced several Limmx end users to participate in its licensing

progrem. In fiscal year 2004, for example, SCO generated revenue from its SCOscurce
Tlected by SCO for its

Tntellectual Property licenses. (NAC 5% Reply 939.) The fees co

SCOscurce licenses were not ! gingr _
end-users ran Linux. Instead, : _ MAGTED _SCO simply

demanded thet Linnx end-users pay au up-front fee based on ihe siumber of CPUs on which they
a Jeense to run Linux on a system with one CPU,

wouid rum Limux, SCO charged $699 for
$1,149 for 2 license to run Linux on a system with two CPUs, $2,499 for & license to Tun Linux
6051; Ex. 55 at

o a system with four CPUs, efc. (See Brakebill Decl., Bx. 54 at SCO155
SCO1769410; Bx. 56 at SCO1463 816; Bx. 63 (McBride Dep.) at 136, 220-21 (referring to “our

list price of $7007).)
SCO RESPONSE: Partially disputed. In 2004, SCO generated far less revenue than

i

internal projections and external analysts expected, and far less than SCO bad generated the prior

year. (05/18/2007 James Decl. 87 at | 5-6.) While 5CO was gble to convince some licensees

4
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of the value of its licenses in the face of Novell’s claims, many other licensees were not

persuaded and declined SCOsource licenses based in substantial part on Novell’s false claims.

(97 18-51.) The pricing' set forth by Novell refers fo the discounted pricing that was intended to

be for e initial period only. (Brakebill Decl, Bx. 54 at SCO1556051.)

14.  Despite achieving Successes with some licensees, the SCOsource licensing
campaign generated controversy that has impacted SCO’s core software business, As-SCO has
acknowledged in its public SEC filings, “the assertion of our legal rights relating to onr UNIX
ownership and related copyrights and our other legal actions have resulted in our becoming the
foens of a significant amoumt of negative publicity from various sources that has to some degree

- hampered our abilify to compete fayorably.® (Brakebill Dsck, Ex. 29 (SCO 2006 10K) at 5.)

SCO RESPONSE: Partially disputed and immaterial. Even if the SCOsource business
had some impact on 8CO’s core software business, SCO is claiming Josses to its SCOsourse
buginess. Furthermore, Novell’s false claims Were 2 major SOLFCE of the “nagative publicity™

referenced in the filing. (f 6-17, 20-51.)

. ‘- .
Public Reaction to SCO’s Claims: Titigation and Licensing Diffienlties

15.  Even befors the SCOsource iniﬁaﬁx.re_ was launched, there were executives within
’ * Tn December 2002, SCO’s then

SCO who predicted that = ' i

Senior Viee President for Markeﬁﬁgsgég'@aker forwarded an email from a senior systems
engineer Buck Carhart fo the SCO execufive team regarding! _ - :
L - | ... REDACTED

o  (Brekebill Decl. Ex. 30; Bx. 31 (Hunsaker Dep.) at 168:9-169:1.) On January 13,
2003, Geoff Seabrook, who had negotiated the APA on behalf of Santa Cruz, sent an. gmail to
colleagues 2t SCO ¢ Tt T _

' REDACTED e

.
= £

t
k]

) . _,_EI . - . . . dg_:ﬂ.l: ‘_..-.nJJ.L“C
Decl., Ex. 32; Ex. 33 (Mohen Dep.) at 212:1-23.) .

SCO RESPONSE: Disputed and immaterial.
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REDACTED

(05/18/06 James Ex. 62 at 174:3-14)

16. ]11 fact, the public reaction to SCO’s claim that Limex might require a UNIX
immediately after SCO made ifs announcement in January

license was swift and hostile. Almost1
REDACTED

2003,_1\/1‘1‘. Thinsaker forwarded an article from .

o (Brakebill Decl., Fx. 34; Bx. 31 (Flunsaker Dep.) at 188:23-
189:24.)
SCO RESPONSE: Disputed. The evidenes submitted by Novell doesnot support its

staterment that “the public reaction to SCO’s claim that Linux might require a UNIX license wes

swift and hostile.” Other documents submitted by Novell, such as the evidence discussed i

response.to Novell paragraphs 18 and 19, show that the reaction was mixed. Moreover,

REDACTED
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17, The SCOsource initiative was also associated with high profile litigation
regarding the validity of SCO’s infringement claim. In March 2003, 8CO filed a complaint
against [BM, alleging that IBM had breached its TINIX licenses by disclosing restricted
information in connection with Timmz, IBM counterclaimed in that action, seelding among other
fhingg a declaration thet Linux. does not infringe the UNIX copyrights. Aungust, 2003, Red
Hat, Inc. filed suit agatast SCO seeking 2 declaratory judgment that the Linm operating system
does not infringe UNIX intellectual property rights. (Brakebill Decl., Bx, 29 (SCO 2006 10K) at
16-17.) : -

SCO RESPONSE: Undisputed that these lawsuits were filed, but disputed to the extent
ﬁoveﬂ suggests that these lawsuits had a negative impact on the SCOsoures program, which is

not supported by the evidence it cites.

18, The trade press conmlenfed exiensively on the SCOsource program apd related
litigation. For example, myE ' ' .
B REDS%Q&I g'pss reports on SCO’s claims, inchiding an interview with

Linms Torvalds on (the originator of Linix) challenging SCO’s claims, an artivle by 2 developer

who teported on visiting SCO to examine SCO’s infringement evidsnce (and who was not

impressed), and an article reporting that a leading open source advocate claimed to have

evidence undermining SCO’s claims. (Brakebiil Decl. Ex. 35; Bx. 36 (Sontag Dep.) at 81;7-25 )

SCO RESPONS‘E: Disputed. This single exibit feinfbrccs the factual disputes on these

s The first article is entitled, “Don’t ignore 'the; fact that SCC could win.” It explains

that “extracting the [infiinging] code is not really 2 feasible solution,” and that
" companies could face liahility even if {hey wete not “daﬁberatély, or even

negligently, appropriating the code” Tt further criticized the Tmne community
for taking & “S CO is bad, and we are good” approach rather than addressing the
;merité of BCO’s claims. 'IES arficle supports SCO’s position.

* The article Novell references about & devclc;per who reported on visiﬁng'SCO to

examine SCO’s inftingement evidence, who Novell says was not “impressed”
¥

simyply creates factual issies. Notably, atthe conclusion he admits his bias,
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Y

[ A




Case 2:04-cv-00139-DAK-BCW  Document 360  Filed 06/11/2007 Page 57 of 69

20228 v2

stating: “The [SCO] people I spoke with had to know when I came in that I wounld
not be on their side.” (Brakebili Decl. Ex. 35 at SCH131 02) In addition, the
developcr noted that “there were indeed substantial similarities in the code” and
that “SCO says many other examples exist, and it has found at least 10 to 20
specific examples of direct copying” and “much more derivative code.” He
further confirmed that the “code exists in current versions of the Linux kemel.”
His conclusions on liability were premised on the code being the “only example
of Unix code appearing in Linux™ —which directly contradicted SCO’s
statements. Furthermore, he admitted that he would “hesitate to predict the
actions of the legal system.”

An interview with Linus Torvalds, the creator of Linux, and an article from a
“leading open source advocate” can hardly be viewed as unrefuted evidence that
prospective licensees would not want 10 have purchased SCOsource licénses.
The article Novell references about a developer who reported on visiting SCOto
examine SCO’s infringement evidence, who Novell says was not “impresseci”
simply creates factual issues. Notzbly, at the conclusion he admits his bias,
stating: “The [SCO] people I spoke with had 1o liow when I came in that I would
1ot be on their side.” (Brakebill Decl. Ex. 35 at SCH13102) In addition, the
developer noted Thét “there were indeed substantial similarities in the code” and
that “SCO says many other examples exist, au& it has found at least 10 o 20
specific examples of direct copying” and “much more derivative code.” He

further confirmed that the “code exists in current versions of the Linux kernel.”
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s conclusions on liability were premised on the code being the “only example

of Unix code appearing in Limm™ — which directly contradieted SCO’s

statenents. Furthermors, he adimitted that he would “hesitate 10 predict the ,
1 1

|

actions of the legal system.” Moreover, other articles, not submitted by I ovell, |
contzin favorable sentiments about 500’5 claims and evidence at this time, :
i

(05/18/2007 James Decl. 107,108} -

. 10,  Industry analysts.also freely opined on whether end users should take a
SCOsouxce license ornot. For gxample, «

REDACTED

Other analysts

offored similer opimions. (., Bx. 40 (TeckNewsWorld Siory sSplit Decision of SCO Impact,
Response™.) A May 15, 2003 peper by Bric Raymond and Rob Landley of the Open Source
Iritiative entitled” ' T '

}

(4, at 18-20.)

(Brakebill Dect., Ex. 41 et page 2 of 23.)

REDACTED -

SCO RESPONSE: Disputed “These arficles simply reinforze fhe factual dispitie on
these issues. Bach article and document cited by Wovell is addressed in turm:

e May 15,2003, paper by Fric Raymond and Rob T andley of the Open Source

REBACTED This is an

Initiative entitled
advocacy piece written by an organizetion whose self-stated mission is to

» (5/18/2007 james Decl. Bx. 77)

wyduncate for the benefits of open SOUICE.

Movell provides o evidence that its views weze gccepted by the Targely corporate

prospeciive licensees.

20228 v2 9
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o July 29,2003, TechNewsWorld Story «“Split Decision of SCO Impact, Response”
(Brakebill Decl., Ex. 40): This article says that the recommended response o

SCO “is split,” and goes on to quois both those who recommended purchase ofa

license, and those who did not. Quotes from analysts in the article inciude: ““This

7P

is not soing away.”” SCO “has taken a *linear, by-the-book approaci.

SCOsource fees ““would be reasonable compared with legal penelties if SCO

were to prevail in its suit.”” And, regarding IBM’s failure to respond, “IfI'ma

CIO, that makes me nervous.”” Such industry opinions support SCO’s position
and are yet additional evidence creating a dispute of material fact.

The August 12, 2003, March 23, 2004, and April 27, 2005 Gartner Papers
(Brakebill Decl. Ex. 39, 38, 37, respectivelﬁr): Novell provides no evidence, let

alone unrefuted evidence, that the views expressed in this article were accepted by

the largely corporate prospective licensees o0ver the visws of other analysts, such

as that expressed in the article above (Ex. 40). This, again, is a purely factual

issue. Furthermore, the papers were written well after Novell made its false

claims, and the March 23, 2004 paper mentions the Novell lawsuit (at 3), and

recommends (at 4) that users “await court resolutions.”

20.  Public skepticism regarding SCO’s infringement claims was reinforced by a
closely watched ruling in the SCO/ABM litigation. In ruling on [BM’s motion for summary
judgment in February 2005, this Court observed that given “SCO’s plethora of public staterents
concerning IBM?s and others’ infringement of SCO’s purported copyrights to the UNIX
software, it is astonishing that SCO has not offered any competent evidence to create a disputed
fact regarding whether IBM has infringed SCO’s alleged copyrights through IBM’s Linux
activities.” The SCO Group Inc. v. Int 'l Bus. Machs., Case No. 2:03 V204 DAX, Memorandum

Decision and Order at 10 (Feb. 9, 2005).

10
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SCO RESPONSE: Partially disputed. The same Order denied summary judgment on

IBM’s motion for summary judgment on infringement issues; thus, SCO’s infringement claims

are siill pending. Novell cites no evidence that public skepticism among prospective licensess

resutted from this ruling.

21.  Internal documents produced by SCO reveal that SCO’s seles

. On May 21, 2003, SCO’s

REDACTED

{Brakebill Decl. Ex.
42 Bx. 31 (Hmmsaker Dep.) at 208:3-21.)

° On August 5, shortly after SCOsource license terms were made available online,
REDACTED

. * (Brakebill Decl. Ex. 43; Ex. 31
(Humnsaker Dep.) at 221:12-224:15.)

. On December 11, 2003,

REDACTED

~ (Brakebill Decl., Ex.44; Fx.45 at 112:13-113:11.)
SCO RESPONSE: Disputed. The evidence cited by Novell does not support Novell’s

claim that “Jijntemnal documents produced by SCG reveal that SCO’s sales

The August 5, 2003 email from

11
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- REDACTED

(Brakehill Decl. Ex. 43) In & portion of the email omitied byNove]l, he says;;: . '
: "REDACTED

- (Id)) Fuuther, even if fhese scattering of documents did reflect;

these documents would still be consistent with SCOs claims; SCO is

- pok claiming that all Linire users would have purchased 2 SCOsource license, just that more.

wonld bave. (§747-51)

99 CEO Darl McBrids testified that Mr. Gaspatro maintained 2 log of contacts with
the companies SCO contacted as part of the SCOsouree program. (Brekebill Decl. Ez. 65
(McBride Dep.) at 137:20-140;10). SCO has not specifically identified this log but it appears 1o
correspond to & spreadsheet SCO produced in discovery. (Brakebill Decl., Bx. 46.) There are
dogens if not hundreds of entries on the Gasparro log indicating that the targst company was 0o
Tonger in business, or that SCO had the wrong address. (1d.) None of the entries indicate that
the target company mentioned Movell’s ownerskip claim. (/2) On or about April 21, 2004,

REDACTED

 rakebill Decl, Ex. 47)

e oGO RESPONSE: Partially disputed and i

material. As discussed in § 43, this list
does not support Novell’s position. Erik Hughes testified thlat‘r‘:'
- REDACTE o

Exl D . (5/18/2007 James Decl. Ex. 65. at 86:21-

87:4.) Mr. Sontag specifically explained that the st did not accurately or fully reflect 8COs

commmmications with licensees: “T talked to customers. I believe thers was other persommel at
SCO that I heard back from, as well, who would cortoborate the fact thet on a numbes of

occasions some of these customers specifically referenced Novell as a reason why they felt they

did not have to respond.” (5/18/2007 James Decl. Ex. 64 at 74:3-17.)

E
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23, SCO has produced hundreds of pages of correspondence with target SCOsource

Ycensees in discovery that reveal . . .
A compilation of snch letters is attached o the .Brakebﬂl Declaration at Exhibit 53, including:

. May?22,2003 letter fom | REDACTED
(SCO1512012-240);
. Tums6,2003 lefier fom' N
| TmetABEEEY  REDACTED
Etscoi@sose); - ‘
—_— . . REDACTED |

. January 12, 2004 response from"ii

HSCO 1448008);

’ Japuary 15, 2004 Jetter from ' DKCTED
(SCO1448031); : ]E' Do

. Jeuery23, 2004 email exchange with; REDACTED

; ! (SCOR 7680-81);
- . _REDACTED :
. Jamary 28, 2004 letter from | i
' TET  (SCO1448027); )
. Jumay29,2004Tetierfomi f_
[ - REDACTED :
':‘ (SCO1S12020240); . - ‘
. Jeouary30,2004leterfrom, - REDACTED -~
. ", "
| (SCO1512007-240); : |
. February 6, 2004 letter from« {
. B (8C0O1512006-240);
REDACTED

202282 13 -
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. March 19, 2004 letter from REDACTED

(SCO1512015-240);

March 23,2004 letter from REDACTED

(SCO1512016-240);
REDACTED

. March 26, 2004 letter from
(SCO1512021-240-1512022-240);

. May 21, 2004 email exchange with REDACTED

(SCO1765148-149).
SCO RESPONSE: Pertially disputed and immaterial, This evidence simply highlights

the infense factual dispﬁte that surrounds these issues. The " letter specifically

mentioned the “in a clear reference to Novell’s false claims.

REDACTED

The fact that the above prospective

licensees asked for.

could not possibly resolve the factual disputes that exist.

SCO_’S Discovery Response Regarding Damages

24.  Although the focus of SCO’s suit has always been its charge that Novell caused

the SCOsource program to fail, SCO has not been forfacoming about the specific facts

supporting its claim to damages. On September 29, 2006, Novell propounded Interrogatory No.
15, in which Novell asked SCO to “[{]dentify all facts, bases, and evidence in support of SCO’s
claims for damages,” including the amount of dzmage, the factual justification for such amount,

14
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and all documents that SCO contends support its damages claims. (Brakebill Decl., Ex. 57.)
SCO refused to respond to this interrogatory, relying on the sole objection that “the information
it seeks is properly the subject of expert discovery.” (Brakebill Decl., Ex. 58 at29.)

SCO RESPONSE: Disputed and Immaterial. The scope and nature of the response that

would be provided was discussed by the parties, as many of Novell’s discovery responses have

been, and the parties ultimately reached agreement about what would be provided in response to

Interrogatory No. 15. Novell expressly agreed 10 limit the scope of what would be provided in

Interrogatory No. 15. For instance, SCO stated: “SCO reserves the right to supplement the

interrogatory response consistent with the completion of expert reports, and . . . Novell agrees

that SCO’s initial response to the interrogatory does not constitute a waiver or bar to SCO’s

expert theories or calculation of damages, and does not constitute a waiver of any privilege as o

that work,” (Brakebill Decl., Ex. 59.) Novell agreed, and stated: “We understand that your

experts mey rely on additional nsw materiale.” Novell also acknowiedged that later documents

might be relied upon by asking for confirmation that SCO would provide a “list of documents

that SCO currentlv believes support its damages claims.” (05/18/2007 James Decl. Bx. 76)

(emphasis added.) SCO’s response fuily complied with that agreement. -

25 Afier Novell cited the body of case law requiring plaintiffs to disclose the bases
for their damages claims during fact discovery, SCO finally agreed to respond to Interrogatory
No. 15. SCO confirmed on March 19, 2007 that its response would “include the factual
predicates for its damages claims,” including “any facts concerning the alleged damage” and “al}
list of docurnents that SCO currently believes support its demages claims[.]” (Brakebill Decl.,

Ex. 59
SCO RESPONSE: Disputed and Immaterial. (See response to paragraph 24, supra.)

26.  On April 6, 2007, with just a few weeks of discovery remaining, SCO served its
Novell’s statements supposedty caused it

response. SCO recited two specific ways in which
harm. First, SCO maintained that Novell’s actions “substantially Impeded SCO’s ability to make
22) Accarding to 5CO,

seles in [its SCOsource] business.” (Brakebill Decl, BEx. 60 at 11,
“[w]hile [it} was able to sell a limited number of SCOsource licenses . . ., prospective customers

20228 v2
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frequently identified the clond over SCO’s title to UNIX ccpyrights—écfeated by Novell-—as a

reason not to purchase a SCOsource license.” (Brakebill Decl., Ex. 60 at 11, 1 22.23} SCO’s

tesponse did not name these customers. Second, SCO claimed that “J¢]he significant damage to

SCO from Novell’s actions is reflected in the swift reaction of the market and the substantial

decline in SCOs stock pricel.]” (Id at 11,123
SCO RESPONSE: Disputed and Imaterial, SCO provided its inferrogatory response

on the date apreed with Novell, The response extensively explained Novell’s slanderous
{

statements and how they injured SCO; the document speaks for itself. While Novell fixates on

 identification of specific customers, the law does not Tequire it, as explained in SCO’s Argument.

(See also Tesponse 1o paragraph 24, supra.)
27.  SCO’s response also listed 61 documents “sﬁpporﬁﬁg 8CO’s damages claims.”

(Id &t 17-20.)- : ‘
. REDACTED . o

To the contrary, in response to Novell’s guestions about

. documentary evidence related to the deposition of the SCO exescutive who led the SCOsourcs

division, SCO specifically referred Novell to its response to Intemmogatory No. 15. (Brakebill
Decl., Ex. 62.) . : ‘

SCO RESPONSE: Disputed and Tmmaterial. SCO identified in Interrogatory No. 15 all

Jdocuments that were fhen known to it. The correspondence fremi  REDACTED
discussed in paragraphs 30, 32, 33, 41, were 2]l identified as

KEDAGTED

supporling documents in SCO’s response to Interrogatory No. 15. Novell's asserfion that onty

one of the Jetters references Novell is disingeniuons. While the correspondance does not.
it plainly refers to’ VA CTES (§930,32,33,41) In
| plainly refers to: REDA@TE@' _ il )
the interrogatory Tesponse, SCO also listed the depositions that specifically identified prospective
. h'censqés who expressed concern over Novell’
does not even require identification of specific Jost customers.

Apdgva 16

5 falé.e claims. Furthermore, as discussed, the law '
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98.  However, in a reversal of SCO’s prior representation that its interrogatory

response would list the “documents that SCO currently befieves support its damages claims,”
QCQ indicated just three days ago that the list of documents in SCO’s response 10 Interrogatory
No. 15 is merely “a non-exhaustive list of such correspondence.” (Brakebill Decl., Ex. 62.)

SCO RESPONSE: Disputed and immaterial. Interrogatory 15 did Tist the documents

that SCO believed supported SCQO’s claims. It was non-exhaustive because SCO did not identify

every single piece of 5COsource correspondence that had been produced, and was not obligated

to do so, and also because SCO had reserved the right to supplement the list of supporting

documents as additional expert work was performed.

79.  As noted above, of the 61 documents SCO identified in support of its damages

contentions, there is

REDACTED

(Bralebill
Decl., Ex. 48.)

SCO RESPONSE: Disputed and immaterial. (See response to paragraph 27, supra.)

Other Bvidence Regarding Damages

30.  In addition to the broad allegations in its interrogatory respense, SCO witnesses

have testified that potential licensees cited Novell’s challenge to SCO’s ownership of the
copyrights as a reason for their failure to sign up immediately for 2 SCOsource license., But

these SCO executives have also admitted that potential licensees (most of whom remain

unidentified) acknowledged that they would continae their licensing talks with SCO once SCO

resolved its disputes over Tights. For exampie:

(2)  Chris Sontag. On March 14, 2007, SCO’s Vice President of Business
Development and the executive in charge of the SCOsource programl, Chris Sontag, testified that
Te “was aware of 2 number of situations and times where the [potential licensee] was right in
Front of me saying ‘well, there’s questions shout who even owns the copyrights so therefore
[don’t feel like I need fo take 2 license for your SCO UNIX intellectual property or the right to

use & license unti] that’s resotved.™ (Rrakebill Decl., Ex. 36 (Sontag Dep.) at 1 16-17 (emphasis

17

202282




Case 2:04-cv-00139-DAK-BCW  Document 360  Filed 06/11/2007 Page 67 of 69

added).) Mr. Sontag ctaims that he “would do [his] best o try and explain that I thought it was a
people I talked to say “well,

baseless set of statements on the part of Novell. Bul in many cases,

until it is resolved. I'm still not going to act upon this.™ (Id. (emphasis added).) The only
companies Mr. Sontag could specifically identify as having cited Novell’s assertions as a Teason
for deferring their decision on whether fo take a license were Google and Morgan Stanley or

“another Wall Street firm.” (7. at 119-20.)

(b)  Darl McBride. On March 27, 2007, SCO’s CEO Darl McBride testified that SCO
was in negotiations with HP over a SCOsource license, but that the negotiations stalled when
HP, indirectly, indicated that Novell’s copyright ownership claim was 2 CORCern. Mr. McBride
stated that HP said, “Novell is making these claims. You guvs don’t have that resolved yet, so
it’s hard for us to pay more than that.”” (Brakebill Decl., Ex. 63 (McBride Dep.) at 130-34
(emphasis added).) He also recalled a similar interaction with Google. Mr. McBride reported
that there were “multiple levels of discussions with them,” but that Google ultimately said,
“[Jntil vou get some court rulines on the ownership side, and on the infringement side, we can’t
move forward with you.” (Jd. at 135-36 (emphasis added). See also id at 219-20 (SCO stopped
actively pursuing SCOsource licenses because, “given where Novell was coming from, [ Jwe
basically said we*ve got to table this until we get throueh with our litigation with them™).)

In addition to HP and Google, Mr. McBride stated that potential licensees such as
Morgan Stanley (or Lehman Brothers or Merrill Lynch), Windham Heotels, Regal Entertainment,
Fust U.S.A. Sports [sic], and The Pentagon also raised the Novell ownership dispute during their
discussions with SCO. (Jd. at 136-37.) But he did not testify as tc any specific discussions with

them:.

(c)  Jeff Hunsaker. On March 30, 2007, SCO’s current Senior Vice President of
Mobile Services, Jeff Hunsaker, testified

.  (Brakebill Decl., Ex 31 (Hunsalcér Dep.) at
229-31.) :

REDACTED

(Id. at 150-51 (emphasis

*(Id. at
162-63 (emphasis added). }
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REDACTED

(Jd. at 205-06 (emphasis added).}
REDACTED

{Id at229-31 (emphasis added).)
REDACTED
(Fd. at 236-37 (emphasis added).)
SCO RESPONSE: Partially disputed. Much of this evidence demonstraies that
Novell’s false claims had a significant impact on SCO’s ability to sell SCOsource licenses, and

therefore, creates a genuine dispute of material fact. Furthermore, this evidence does not even

come close to establishing beyond any dispute that all of the lost sales would be recouped if

SCO’s title were cleared. Indeed, substantial evidence contradicts Novell’s pesition in this

regard. (§51) REDACTED

31.  Inaddition to the i
interrogatory response, Novell ftself undertook a search of documents produced by SCO and

third parties to identify documents that reference claims by Novell in response o SCO’s license

REDACTED

For example:

REDACTED

(a) On June 12, 2003,

(Brakebill Decl., Ex. 49.)
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()  On March 24, 2004, REDACTED

(Brakebill Decl., Bx.

{c) On April 14, 2004, . REDA CTED

" (Brakebill Decl, Ex. 51.)

@  OnMey21,2004, REDACTED

(Brakebill Decl., Ex. 52.)

'SCO RESPONSE: Partially disputed. (See fespon.se to paragraph 30, above.)




