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December 19, 2003

_: Randall Williams
; cro :
EVERYONES INTERNET
2600 southwest Freeway suite 500
" Houston,, TX 77098

" Re: The SCO Group, Iic. (“5C0")
Unix Licenséc, .
In May 2003, SOO warned sbout mtmpﬁseumdfthcﬁuxxopeﬁ;ﬁhgsymmin .
violation of its intellectual propesty rights in UNIX tecinology. Without exbausling or
explaiming ell potential claims, this letter addresses one specific area in which certain -
. versions of Linex violate SCO’s rights in UNEX, ' -

In thig ketter we arc ientifying a portion of our copyright protected code that has
beem incorporated into Linux without our suthorization. Also, our copyright management
information has been removed from these files. “These facts sapport our position that the
use of the Linux operating system in a commercial setting violates our rights under the

" United States Copyright Act, including the Digital Millenninm Copysight Act. We are
notifying you of these facts so you can take steps to discontinue these violations. 'We
believe these violations are serous, and we will take appropriate actions to protect our
rights. No one may use our copyrighted code except as authorized by ns. The dotails of
our position are set forth below. Once you have revicwed our position, we will bo happy
to facther discuss your options and ‘work with you to remedy this problem,

. Certzin copyrighted application binary intexfaces (“ABI Code™) have been copied
vesbatim from the UNIX System V code base and contbuted to Limx for distribution
under the General Public License (“GPL™) without proper sathosization and without
copytight attribution. While some application programming interfaces (“AFI Code?)
have been made available over the ysars through POSIX and other open standards, the
UNIX System V ABI Code has only been made available under copyright xestrictions.
AT&T made these binary interfaces availsble in order to support application
development to System V-based operating systems and to assist Systom V' licensees in
the dsvelopment process, The Systems V ABIr were never intended or authorized for
unrestricted use or distribution under the GPL In Linux. As the copyright holder, SCO
has never granted such permission. Nevertheless, many of the ABIs contained in Linux,
and improperly distributed under the GPL, are direct copics of UNIX System V
copyrighted software code. :

Any part of any Linux file that includes the copyrighted binary interface code
must be removed, Files in Linux version 2.4.21 and other versions that incorporate the
copyrighted binary interfaces include:

-1~ ‘ EVI-0000033
355 South 520 West, Uadon, Uth 84042 USA  phone 801.7654999  fox 8017651313
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includefasmalpha/errnoh include/asmo-dphafioctLh

inclade/asm-amm/ermo b , inclodefagm-alphafioctle.h
inchnde/asm-éris/enmo.h include/asm-arm/ioctLh
includefasm-i386/exrmoh ' mclude/asmcrisfioctlh
inchide/sam-iat4/enmot | nclude/2sm-i38650ctLh
inclde/asm-mS8k/ereno.h " inchudefasm-is64fioctlh
include/asm-mips/ermo.h include/2sm-mb8kfoctLh
inchxde/asm-mips64/eomoh . inchide/sxm-mipsfioctlh
inclnde/asm-ppe/ermo h inclnde/asm-mips64fioctis.h
inclndefasm-ppcb4/ermo b include/ssm-pariscfioctLh
inclndefasm-8390/ermo h include/asm-pariscioctlsk
include/asm-8390x/exmo.h inchide/gsm-ppcfioctlh
inchudefasm-shlerrooh include/asm-ppc/icctish
inchude/asmo-sparc/ermo.ht . include/asm-ppct4/ioctlh
include/zsm-sparc64/eano.h include/asm-ppe6dfioctis.h
include/esm-x86_64/ermoh : include/asm-s390foctLh
inchude/asm-alpha/signal.h . include/azm-8390x/ioctth
include/asm-arm/signal h include/asm-shfioctlh
incTidesasnr<ris/signalh . " inchde/asm-shiioctls.h
includefasm-i386/signalk . include/asox-sparc/ioctlh
- include/es-m68k/signalh includefasm-sparc64fioctLh
- inclnde/asm-mips/signalh include/asm-sparcG4fioctis.h
include/asm-mips64/signalh inchidefasm-x86_64/50ctLh
- include/asm-parise/signal k include/Emndipe.h
inchide/asm-ppe/signalh : » inclode/Fnux/accth :
include/asm-ppc64/signalh include/asm-spaxc/z.outh
include/asm-s390/signal h inchude/linux/a.out h -
include/esm-5390x/signal b ‘ 't achimipebooticeoffh
inchude/asc-shisignalh - include/asm-sparc/bsdenmohy
inchde/asm-sparc/signalh - inchide/asm-sparc/solenmoh -
" include/asm-sparc64/signal h : include/asm-sparct4/bsdeamo.h
include/asni-x86_64/rignal h inclide/asm-sparc6a/soletmoh
inclade/Timux/stat h )
inchide/Fnux/ctype.h
Iivctype.c

The code identificd above was also part of a sottlement agreement  cotered
between the University of California st Berkeley and Berkeley Systems Development,
Inc. (colloctively “BSDIM) reganding alleged violations by BSDI of USL's sights in UNIX.
System V' technology. Tho settlement agrecment between USL and BSDI addressed
conditions upon which BSDI could continue to distribute its version of UNIX, BSD Lite
4.4, or any successor versions. One condition wes that BSD retain USL topyrights in 91

-2- EV1-0000034
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files (the “UNIX Derived Files”). A complete lsting of the UNIX Derived Files is

attached. The ABI Code identified above are part of the UNIX Derived Files and, as

such, must carry USE / SCO copyright notices and may not be used in any GPL

disiribution, inasmuch ag the effirmative consent of the copydght hokder has not been
. obtained; and will not bo obtained, for such a distribution under the GPL.

* Use in Linux of sny of ABI Code or other UNIX Daived Files cods identified
above constituics a violation of the United States Copyright Act. Also, disiribution of
copyrighted code identified sbove as part of 8 source or binary distribution of Limix, with
copyright management fnformation deleled or altered, violates the Digital Millepnium
Copyright Act (“DMCA™} codified by Congress at 17 U.S.C. §1202, DMCA. Hasbility
extends to those who heve ressomable grounds fo know that a distribution -(or re-

- distribution 28 required by the GPL) of the altered cods ar copyright nformation will
induce, enablo, facilitate, or concoal an infiingement of any right under the DMCA. In
- addition, neither SCO nor any predecessor in intevest bas ever placed an affirmative .
" nofice in Linux that the copyrighted code in question could be used or distdbited under
- the GPL. As a result, any disidbution of Linux by a software vendor or a re-distribution
ofLmuxbyanmdusermatwnumsanyofﬂzeldenuﬁadSystanVeodammSCO’
rights under the DMCA, insofer a3 the distributor knows of these violations.

As stated above, 8CO’s review is ongomgandwﬂlmvnlveadd:hmaldisclom
of code misappropriation, Certain UNIX code, methods and concepts, which we also
claim are being used improperdy in Linnx, will be produced in the pending litigation
between SCO and IBM under a confideatiality order.,

,Thankyaufotyouramﬁm'toﬁmcmm

Sincerely,

THE SCO GROUR, INC.

EVI-0000035



Case 2:04-cv-00139-DAK-BCW  Document 398-5  Filed 08/24/2007 Page 5 of 52

EXHIBIT 5



Case 2:04-cv-00139-DAK-BCW  Document 398-5

MORRISON & FOERSTER LLP
Michael A. Jacobs (pro hac vice)
Kenneth W. Brakebill (pro hac vice)
425 Market Street

San Francisco, CA 94105-2482
Telephone: (415)268-7000
Facsimile: (415) 268-7522

ANDERSON & KARRENBERG
Thomas R. Karrenberg, #3726
John P. Mullen, #4097

Heather M. Sneddon, #9520

700 Chase Tower

50 West Broadway

Salt Lake City, UT 84101
Telephone: (801) 534-1700
Facsimile: (801) 364-7697

Filed 08/24/2007 Page 6 of 52

Attomejs for Defendant & Counterclaim-Plaintiff Novell, Inc.

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

THE SCO GROUP, INC., a Delaware
corporation,

Plaintiff & Counter-Defendant,
vs.
NOVELL, INC., a Delaware corporation,

Defendant & Counter-Plaintiff.

NOVELL, INC.’S SECOND SET-OF
INTERROGATORIES TO THE SCO
GROUP, INC., .
Case No. 2:04CV00139

Judge Dale A. Kimball

TO THE SCO GROUP, INC. AND ITS COUNSEL OF RECORD:

Pursuant to Rule 33 of the Federal Rules of Civil Procedure, Defendant and Counter-

Plaintiff Novell, Inc. (“Novell”) hereby requests that Plaintiff and Counter-Defendant The SCO

Group, Inc. (“SCO”) respond to the following interrogatories within thirty (30) days after the

service of this request,
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DEFINITIONS

As used herein, the following terms have the following meanings:

1. “SCO” means Plaintiff and Counter-Defendant The SCO Group; Inc. and (i) its
present and former directors, officers, emﬁloyees, agents, representatives, accountants,
investigators, consulfants, aﬁomeys, and predecessors and successors in interest, and any parent,
subsidiary, and affiliated entities; (ii) any other person or entity acting on its behalf of on whose

- behalf it acted or has acted; (iii) any other person or entity otherwise subject to its control, or
which controls or controlled it,;or with which it was or is under common control§ and (iv) any
person or entity otherwise in the corporate family of The SCO Group, Inc., including any
predecessor of successor in interest or any parent, subsidiéry, or affiliated entity, no matter hbw
far removed from The SCO Group, Inc. | |

2. “You” and “your” refers to SCO, as defined immediately above.

3. “APA” meépﬁs the Asset Purchase Agreement By and Between The Santa Cruz
Operation, Inc. and Novell, Inc., dated as of September 19, 1995, and any amendments and
schedules thereto. . |

| 4, “Second Amended Cqmplaint” and “SAC” refer to SCO’s Second Amended
Complaint, ﬁled February 3, 2006, in The SCO Gfoup, Inc. v. Névell, Inc., Case No, 04-CV-.
0139, United States District Court for the District of Utah. | |

5. “TLA” means the Technology License Agreeinent By and Between The Santa Cruz
Operation, Inc., dated as of December 6, 1995, and ahy amendments and schedules thereto.

6. “Identify” and “Identification” shall mean: (a) When used in the context of a
document, it shall mean to provide the type of document (e.g., a letter, report, inter-office
memorandum), the document’s date, author, addreésee(s), signatory(ies) and/or other identifying
information (e.g. the title or heading of the document), and those th received copies, and
whether SCO is in péssession'of the document, or the original, master or copy, and if not in
possession, the name and address of the custodian; '(b) ‘When used in connection with
interrogatories about individuals, it shall mean to state: (i) the individual’s full name; (ii) whether

such individual is a current or former employee or agent of SCO; (iii) if the individual is or was
2
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employed by SCO at any time, the period of time so employed, that individual’s title or
occupétion during such time, and the individual’s areas of business responsibility during this
time; (iv) if the individual is a former employee or agent, to the extent known, the present or last
known business address and phone number, the dates of employment at that address, the

- individual’s present or last known title or occupation, and present or last known employer, and
the individual’s present or last known home address and phone number and dates of residence at
that address.

7. 7 “Coriceming” or “concerns” means, without limitation; compfising, alluding to,
responding to, relating to, connected with, involving, commenting on, in respect of, about,
discussing, evidencing, showing, descdbing, reflecting, analyzing, constituting, identifying,
stating, or in any way touching upon.

8. “Any”or “each” should be understood to include and encompass “all”; “or” should
“be understood to inctude aﬁd encompass “and”; and “and” should be understood to include and
encompass “or.” |

-9.  All nouns, whether single or plural herein, should be construed in both the singular
and phural form, |

- INTERROGATORIES
INTERROGATORY NO. 4: '

Please identify with specificity each and every copyright you contend Novell has |
transferre& to SCO (by the “Title” of such copyright on the U.S. Copyright Office Form and the
regiStration pumber), the date of transfer, and the writing effecting such transfer, if you contend
there is such a writing.

INTERROGATORY NO. 5:

For each copyright identified in response to Interrogatory No. 4, please state all facts,
evidence, and bases in support of SCO’s contention, if any, that the copyright is “required for
SCO to exercise its rights with respect to the acquisition of UNIX and UnixWare technologies”
and who, when and how SCO so informed Novell (if at all), including but not limited to all

witnesses whom SCO believes have knowledge of the facts and bases in support of this
3



Case 2:04-cv-00139-DAK-BCW  Document 398-5 F;i~Ied 08/24/2007 Page 9 of 52

contention, the subject matter of their knowledge, and all documents that SCO believes support |
this contention. '

INTERROGATORY NO. 6:

Please state all facts, evidence, and béses in support of SCO’s contention in Paragraph 80
of its Seconci Amended Complaint that “it was widely known in the sofiware iridustry (including .
by IBM) that SCO owned and freely exercised.its copyrights in UNIX and UnixWare,” including
but not limited to the identification of all indiiriduals, persons, or entities in the software industry
w1th such knowledge, the subject matter of their knowledge, the basis of your belief that these
individuals, persons, or entities haire or had such knowledge, and all documents that SCO
~ believes suppbrt its contention. |

INTERROGATORY NO. 7:

- Please identify with speciﬁci{y the royalties, fees, and other amounts received by SCO
since September 19, 1995 from licensees of UNIX and/or UnixWare, for which SCO contends it -
is entitled to retain 100% and is i10t required to pass through to Novell pursuant to § 1.2(e)(i)-(iv)

~ of the APA (set forth in Paragraph E. of Amendment No. 1), including but not limited to, for
each agreement for which SCO contends it is entitled to retain 100% of monies paid to SCO by
licensegs of UN]X and/or UnixWare, the date of the agreement, the parties thereto, the amount of
the revenues received by SCO and the dates of receipt, the parﬁctﬂér UNIX and/or UnixWare
tights that were licensed (e.g., souice, binary or other rights), the amount of revenue attributable
to each of these licensed rights, SCO’s bases for its contention_that it is entitled to 100% of these
revenues, all wime_sses whom SCO believes have knowledge of these facts, th;: subject matter of

| their knowledge, and information sufficient to locate the subject agreements and revenue

amounts in SCO’s document production (e.g., the Bates range or filename).

INTERROGATORY NO. 8:

| Please state all facts, evidence, ancl bases in support of SCO’s contention in Paragraphs
40-41 of its Second Amended Complaint that the “sole intent” of the license-back provision of
the APA and the TLA was 10 permit Novell “the right to distribute trivial portions of the UNIX

source code embedded in Netware,” including but not limited to all witnesses whom SCO
4
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believes have knowledge of the facts and bases in support of this contention, the subject matter
of their knowledge, and all documents that SCO believes support this contention.
INTERROGATORY NO, 9: | |
Please state all facts, evidence, and bases in suppoﬁ of SCO’s allegations in Péragraphs
32 and 74 of its Second Amended Complaint that, at the time of the APA closing date and at thé
time of the execution of Amendment No. 2 thereto, Novell and SCO “shared the uhderstanding
that th‘e APA intended to and did transfer thc [UNIX] copyrights to Sénta Cruz” and that
Amendment No. 2 was simply meant to “further clarify the APA by réiterating the transfer of the
copyrights,” including but nét limited to the identification of ail witnesses whoﬁ SCO believes
have knowledge of such facts and bases (including the alleged “executives of both parties who. |
negotiated and closed the transaction™), the subject matter of their knowlédge, and éll documents
that SCO believes support these allegations. | |
INTERROGATORY NO. 10: o
Please state all facts, evidence, and bases in support of SCO’s contention in Paragraph 72
‘of its Second Amended Complaint that “the parties’ dealings and course of conduct evidenced
their understanding that the APA had transferred the . . cdpyrighté,” including but not limited to
- identification of the specific dealings betwe‘én the parties (including the dates énd locations

thereof), the precise course of cbnduct (including the party und_ertaking the conduct and the dates |
and locations thereof), identification of all witnesses whom SCO believes have knowledge of
such facts and bases, the subject matter of their knowledge, and all documents tflat SCO believes
support ﬁeSe allegations.

INTERROGATORY NO. 11:

Please identify with specificity all instances since September 19, 1995 for which SCO has
entered into &mendments of contracts relating to UNIX System V fechnology that (i) are
incidentally involved through SCO’s rights to sell and license UnixWare software or the Merged
Product (as defined by the APA’s Operating Agreement) or future versions of the Merged
Product or (ii) to allow a licensee of Unix System V technology to use the source code of the

relevant SVRX product(s) on additional CPU’s or to receive an additional distribution, from
S
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SCQO, of suc_h source code. For each instance, please include the dates of the amendment and the
prior contract, the parties to the amendment and the prior contracts, the amount of any revenues
received by SCO from the amendment and the dates of receipt, th§ particular UNIX and/or
UnixWare rights that were licensed, the amount of revenue attributable to each of these licensed :
rights (e.g., sourcé, binary or other ri ghts)l, SCO’s bases for its contention tﬁat the amendment

falls within (i) and/or (ii) aboi'e, all witnessgs whom SCO believes have knowledge of these

facts, the subject matter of their knowledge, all documents that SCO believes support its
contention, and inforrhaﬁon sufficient to locate these amendments and revenue amounts in

SCO’s documént production (e.g., the Bates range or filename),

INTERROGATORY NO. 12:

Please idenﬁfy with speciﬁcify all instances since September 19, 1995 for which SCO has

entered into new licenses ‘relat.ing to UNIX System V technology that are incidentally involved

- through SCO’s rights to sell and license UnixWare software or the Merged Product (as defined
by the APA’s Operating Agreement) or future versions of thé Merged Product. For each |
instance, please include the dates of the new license, the parties to that license, the amount of any
reveriués received by SCO from the new license and the dates of rccci;it, the particular UNIX
and/or UnixWare rights that were licensed, the amount of revenue attributable to each of these
licensed rights (e.g., source, binary or other rights), SCO’s bases for its contention that the new
license is incidentally involved thrbugh‘SCO’s rights to sell and license _UhixWare software or
the Merged Product (as defined by the APA’s Operating Agreeménf) or future versions of the
Merged Product, all witnesses whom SCO believes have knowledge of these facts, the ‘sub‘ject
matter of their knowledge, all documents that SCO believes support its contention, and
information sufficient to locate these new licenses and revenue amounts in SCO’s documient
production (e.g., the Bates range or ﬁlenarne). |

INTERROGATORY NO. 13:

Please identify with specificity all licenses granting rights to UNIX and/or UnixWare that
Novell transferred to SCO pursuant to the APA, including but not limited to the identification of

the parties to each license, the title (or other identifying information) and execution date of that
6
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Brent O. Hatch (5715)

Mark F. James (5295)

HATCH, JAMES & DODGE, PC
10 West Broadway, Suite 400
Salt Lake City, Utah 84101
Telephone: (801) 363-6363
Facsimile: (801) 363-6666

David Boies (admitted pro hac vice)
Robert Silver (admitted pro hac vice)
Edward Normand (admitted pro hac vice)
BOIES, SCHILLER & FLEXNER LLP
333 Main Street '

Armonk, New York 10504

Telephone: (914) 749-8200

Facsimile: (914) 749 8300

Devan V. Padmanabhan (admitted pro hac vice)
DORSEY & WHITNEY LLP

50 South Sixth Street, Suite 1500

Minneapolis, Minnesota 55402

Telephone: (612) 340-2600

Facsimile: (612) 340-2868

Attorneys for Plaintiff, The SCO Group, Inc.

- Stephen N. Zack (admitted pro hac vice)
BOIES, SCHILLER & FLEXNER LLP
Bank of America Tower — Suite 2800
100 Southeast Second Street

" Miami, Florida 33131 .

Telephone: (305) 539-8400-
Facsimile: (305) 539-1307

Stuart Singer (admitted pro hac vice)
BOIES, SCHILLER & FLEXNER LLP
401 East Las Olas Blvd.

Suite 1200 v

Fort Lauderdale, FL 33301

Telephone: (954) 356-0011

Facsimile: (954) 356-0022

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

THE SCO GROUP, INC.,
a Delaware corporation,
Plaintiff/Counterclaim-Defendant,

VS.
NOVELL, INC.,

a Delaware corporation,
Defendant/Counterclaim-Plaintiff,

SCO’S SUPPLEMENTAL RESPONSES
AND OBJECTIONS TO NOVELL’S
SECOND AND THIRD SETS OF

| INTERROGATORIES

Civil No.: 2:04CV00139

Judge Dale A. Kimball

Magistrate Brooke C. Wells
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Pursuant to Rules 33 and 34 of the Federal Rules of Civil Procedure and the Local Rules
of the United States District Court for the District of Utah, Plaintiff, The SCO Group, Inc.
(“SCO™), hereby‘suppleme.nts its responses and objections to Defendant Novell, Inc.’s

| (“Novell”) Second and Third Sets of Interrogatories, as follows:

GENERAL OBJECTIONS
SCO here incorpérates by reference its Géﬁeral Objections set forth in its Responses and
| Objectioné to Novelvl’svSecond and Third Sets of Interrogafories. SCO’s supplemental responses
to these interrogatories are made to the best of its present knowledge, information, and belief.
SCO resérves the right to further amgnd and/or supplement its responses, which are subject to
such additional or different information as discovery or further investigation may disclose.

SPECIFIC RESPONSES AND OBJECTIONS TO INTERROGATORIES

INTERROGATORY NO. 4:.

Please identify With specificity each and every copyright you go_ntend Novell has |
transferred fo SCO (by the “Title” of such copyright on the U.S. Copyright Office Form énd the
registraﬁon number), the date of transfer, and the writing effecting such transfer, if you contend
there is such a writing.

RESPONSE TO INTERROGATORY NO. 4:

SCO specifically obj.ects to this interrogatory on the grounds that it is vague, ambiguous,
overbroad, unduly ‘burdensome, é.nd seeks ihformation that is irrelevant and not réasénably .
calculated to lead to admiséible evidence. SCO responds to this interrogatory only with respect
to copyrights Novell transferred to Santa Cruz under the APA. SCO ﬁmher specifically o‘bjects

to this request to the extent it suggests that SCO’s copyrights in UNIX and UnixWare are limited



Case 2:04-cv-00139-DAK-BCW  Document 398-5  Filed 08/24/2007 - Page 15 of 52

1o copynghts it has registered with the United States Copyright Office. Subject to, as limited by,
and without waiving the foregoing general and specific objectlons, SCO responds as follows.
On September 19, 1995, pursuant to the Asset Purchase Agreement (“APA”) between

Novell and Santa Cruz signed on that date Novell transferred to Santa Cruz all the copyrights in
UNIX and UnixWare. The first provision of the APA, Recital A as amended defined the
busmess that Novell transferred to Santa Cruz:

Seller is engaged in the business of developing a line of software

products currently known as UNIX and UnixWare, the sale of binary

and source code licenses to various versions of UNIX and

UnixWare, the support of such products and the sale of other

products (“Auxiliary Products™) which are directly related to UNIX
and UnixWare (collectively, the “Business™).

Section 1.1(a) of the APA described the assets pertaining to the transferred Business as:
[A]JH of Seller’s right, title, and interest in and to the assets and

properties of Seller relating to the Business (collectively the
“Assets”) identified on Schedule 1.1(a) hereto.

Schedule i.l(a), in turn, identified “All rights and ownership of UNIX, UnixWaré and Auxiliary
Products,” including source code, as part of the transferred assets and properties.

The copyrights transferred under the APA include all commoh vlaw copyrights in UNIX
and UnixWare, the copyrights identified by title and regisfratiqn number in Attachment E to the
APA, the copyrights identified byb title and registration number in Exhibit A to SCO’s Second
Amended Complaint (except for‘ the copyright in UnixWare 7.1.3, a product which had not been

~ developed as of the date of the APA), and the following two copyrights:

Title - Registration No.

UNIX System V Release 4.2MP TX-5-972-097

Operating System Utility Programs TXu-301-868
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Through Section A of Amendment No. 2 to the APA, which Novell and Saﬁta Cruz
executed on October 16, 1996‘, the’ parties clariﬁed that Novell ha;d transferred, and Santa Cruz .
acquired, all the copyrights in UNIX and UnixWare under the APA. | |
SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 4;

Subj.ect to, as limited by, and without waiving the foregoing general and spe;:iﬁc |
objections, SCO supplemehts its response to Interrogatory No. 4 as follows.v‘ The copyrights that
Novell transferred to Santa Cruz under the APA also include all copyrights in and to the -
Auxiliary Products identified in Attachment A to Amendment No. 1 fo the APA, and all |
copyrights in the manuals,.marketing materials, and other documentation required for the
installation, maintenance, and sale UNIX, UnixWare, and Auxiliary Products. Ainendment No.
2 also clarified that-the copyrights identified in this supplemental responée Were also transferred

 to Santa Cruz under the APA, The APA Bili_ of Sale, signed on Dec;/eﬁlber 6, 1995, éffectuated
the n‘ahsfer of UNIX, UnixWarg, and Auxiliary Products copyrights iﬁtended by the APA.

INTERROGATORY NO. 5:

For each copyright identified in response to Intermgatory No. 4, please state all facts,
evidence, and bases in support of SCO’s conténtibn, if any, that the copyright is “required for
SCO to exercise its rights with respect to the acquisition of UN]X and Unix Ware technologies”
and who, when and how SCO so informed Novell (if at ‘all), including but not limited to all |
witnesses whom SCO believes have knowledge of the facts and bases in support of ‘this
contention, the sﬁbject matter of their knowledge, and all documents that SCO believes support

this contention.
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RESPONSE TO INTERROGATORY NO, 5:

SCO specifically objects to this interrogatory to the exter;t it suggests fhat the APA did
not transfer the ﬁNIX or.UnixWare copyrights o Santa Cnli. SCO further specifically objects
to this interrogatory to thé extent it suggests that Amendment Nb‘. 2 to the APA, without more,
failed to clarify that tﬁe APA transferred those copyrights to Santa Cruz, SCO further
specifically objects to this interrogatory to the extent it suggests that fhe APA as aménded by
Amendment No. 2 did not also effectuate the transfer of the UNIX or UnixWare copyrights to
Santa Cruz. SCO further specifically obj ects to this interrogatory to the extent it suégests that
the quoted lan’guage required SCO to identify, beyond_ the language itself, the éopyrights that .
Novell intended to transfer, and Santa Cruz tQ aéquire, under the APA. SCO further speciﬁcally
objects to this interrogatory to fhe extent it suggests that SCO (including Santa Cruz) had or has
én_y obligation to identify the transferred copyrights beyond the language from the APA or
Amendment No. 2 quoted above., SCO furfher specifically objects to this interrogatory on the
grounds t‘hat. it is premature ih thét fact discovery ends on Rebruary 1, 2007, Nove}l has produced
new documenfs as recently as December 22, 2606, and the~ parties have not taken any depositions -
to date in this case, SCO further specifically objects to this ihtérrdgatory to the extent it seeks
information in Novell’s,‘ and not SCO’s, possession, custody, or control. Subject to, as limited
by, and without waiving the foregoing géneral and specific objections, SCO responds as follows.

SCO contends that all tﬁe copy;ights in UNIX and UnixWare are “required for SCO to
exercise its rights with respect to the acquisition of UNIX and UnixWare technologjes.” Both

the language of the APA and extrinsic evidence support this contention.
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Novell and Santa Cruz intended for the APA to transfer all of the UNIX and UnixWare
business to Santa Cruz. Section 1.3(a)(@) of the APA states: “If' is the intent of parties hereto that
all of the Business and all of Seller’s backlog, if aﬁy, relating tb the Business be transferred to
Buyer.” The first provision of the APA, Recital A as amended, defined the business that Novell

~ transferred to Santa Cruz:
~ Seller is engaged in the business of develdping a line of software .
products currently known as UNIX and UnixWare, the sale of binary
and source code licenses to various versions of UNIX and
UnixWare, the support of such products and the sale of other

products (“Auxiliary Products™) which are directly related to UNIX
and UnixWare (collectively, the “Business”). .

Section 1.1(a) of the APA described the assets pertaining to the transferred Business as:
- [A]ll of Seller’s right, title, and interest in and to the assets and

properties of Seller relating to the Business (collectively the
“Assets”) identified on Schedule 1.1(a) hereto.

Schedule 1.1(a), in turn, identified seven categories of “assets and properties of Seller re]ating to
 the Business” fransferred to Santa Cruz. For example, Item [ identified “All rights and
owne;*ship of UNIX, UnixWare and Auxiliary Prociucts,” including the source code.

These APA provisions make clear that Santa Cruz acquired tile UNIX and UnixWare
business, including the UNIX and UnixWare technologies (which are also identified in Schedule
1.1(a) of the APA), and the right to develop and license UNIX and UnixWare products based on
those teohhologies. The copyfights “required for SCO to exercise its rights With‘ respect to the
acquisition of UNIX and UnixWare technologies” thus comprise all the copyrights in UNIX and

UnixWare. Without those copyrights, SCO would not have acquired or been able to operate the
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transferred Business, as that term is defined by the APA. This language from Amendment No. 2
thus reflects Novell’s intent to transfer the copyrights to Santa Cruz under the APA. |
The extrinsic evidence in support of SCO’s contention iﬁcludes the relevant poﬁion of

the following declarations and deposition transcripts that SCO has provided to Novell from the
IBM Litigation or this litigation: The declaration of Jean Acheson, da%ped December 11, 2006;
the deélaration of Lawrence Bouffard, datevaovember 8, 2006; the deciérétion 6f William
Broderick, dated December 11, 2006; the decl>arations of Edward Chaﬂos, dated November 1,
2004 and December 11, 2006; the declaration of John Maciaszek, dated December 11; 2006.; the
declaration of Alok Mohan dated November 9, 2006; the declaration of‘Kim Madsen, dated |
December 11, 2006; the declaration of R. Duff Thompson, dated November 9, 2006; the
declarations of Jim Wilt, dated November 23, 2004 and December 11, 2006; the declaration of

- Doug Michels dated November 9, 2006; the transcripts of the depdsitions éf William Broderick,.
dated May 11, 2004, November 30, 2005, and March 10, 2006; ‘thg transcript of the depo.sitidn of
Edward Chat]bs, dated February 15, 2006; the transcript 'of the deposition of John Maciaszek,
dated Decetﬁber 5, 2005; the u@script of the depositiqﬁ of Steven Sabbath, dated January 19, |

- 2006; the transcript of the deposition of Darl McBride dated Deéember 2,2005; and the |
tfanscript of the deposition of Chris Sontag dated December 21, 2005. The foregoing list of
names and SCO’s Rule 26 Disclosure identify the witnesses who SCQ has confirmed havé
knowledge of facts supporting SCO’s contention and of the general subject matter of the traﬁsfer
of the UNIX and UnixWare copyrights from Novell to Santa Cruz.

The documents that support that same contention include the APA, the APA’s Operating

Agreement, the APA Bill of Sale, the foregoing declarations and transcripts, and the following
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- documents identiﬁéd here by beginniﬁg Bates number: Recall q007097, 1710141078,

| 8C0O1579298, NOV000015787, Reca110065691, SCO01228502, ':SCOI298058, 8001299938,
NOV000001944, Recall 0005386, NOV00061601 1, NOV000008813, SCO1234265,
SCO1290675, SC01298086', SC01298084, SC01298082, 8001296213, SCO1501628, |
SCO1501630, SCO1501631, NOV000004707, SCO1 641437, and SCO1268486.

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 5

Subject to,. as limited by, and without waiving the foregoing general and specific
objections,’ SCO supplements its response to Interrogatory No. 5 as follows.
SCO further refers Novell to the following déc_;uments, which also set forth facts,

evidence, and bases for SCO’s contention:

¢ SCO’s Memorandum in Support of its Motion for Partial Summary Judgment on its First,
Second, and Fifth Causes of Action and for Summary Judgment on Novell’s First
Counterclaim, dated April 9, 2007, including the exhibits thereto;

~ o SCO’s Reply Memorandum in Support of its Motion for Partial Summary Judgment on.
its First, Second, and Fifth Causes of Action and for Summary Judgment on Novell’s
First Counterclaim, dated May 29, 2007, including the exhibits thereto;

¢ SCO’s Memorandum in Opposition to Novell's Motion for Summary Judgment on SCO's
First Claim for Slander of Title and Third Claim for Specific Performance, dated May 18,
2007, 1nclud1ng the exhibits thereto;

. The transcrxpt of SCO’s oral argument before the Court on June 4, 2007, and the
materials SCO submitted to the Court with that argument;

¢ The Report and Declaration of Thomas A. Cargﬂl dated May 29, 2007; the exhibits
thereto; and the materials cited or identified in the Report and Declaration and its
exhibits, except Exhibit B;

: In its supplemental responses herein, SCO relies on its objection that an Interrogatory is

premature to the extent that Novell has failed to produce responsive documents or information that SCO
has requested and is entitled to receive, and to the extent that the noticed deposition of Sun Microsystems,
which has not yet been taken, reveals any additional responsive information.
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¢ The Report and Declaration of G. Gervaise Davis I1I dated May 29, 2007; the exhibits
thereto; and the documents cited or identified in the Report and Declaration and Exhibit

B thereto; and

. The documents identified in Exhibit 1 hereto.

‘SCO also believes that the persons with kﬁowledge of facts and baseé in support of
SCO’s contention and of the general subject matter of the transfer of copyrights under the APA
also include Robert Frankenberg, Ty Mattingly, Burt Levine, and Troy Kelier. SCO also

- believes that such persons may include Steve Liu, Scott Lester, Jeff Higgins, and others involved
in the transfer of ‘the UNIX aésets from' Santa Cruz to Caldera.
INTERROGATORY NO. 6:

Please state all facts, evidence, and bases in support of SCQ;S contention in Paragraph 80
of its Second Aménded Comiolaint that “it was widely known in the software industry (including
by IBM) that SCO owned and freely exercised its copyrights in UNIX and UnixWare,” including
but not limited to the identification of all individuals, persons, or enfities in the software ind'ustry

~ with such knowledge, the subjecf matter of their knowledgé, the basis of your belief that these
indivi_du_als, persbns, or entities have or had such knowledge, and all documents that SCO

believes support its contention.

RESPONSE TO INTERROGATORY NO. 6:

SCO specifically objects to this interrogatory on the grounds that it is vague, ambiguous,
overbroad, unduly burdensome, aﬁd seeks information that is irrelevant and not rea‘sohably
calculated to lead to admissible evidence. SCO further speciﬁcélly objects to this interrogatory
on the grounds that it is prematu.re. in that fact discovery ends on February 1, 2007, Novell has

produced new documents as recently as December 22, 2006, and the parties have not taken any
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depositions to date in this case. Subject to, as limited by, and without waiving fhe foregoing
general and specific objections, SCO responds as follows. |

éCO refers Novéll to Paragraphs 72-82 of SCO’s Secoﬁd Amended Complaint; Part V of
the Facts Section of SCO’s Memorandum in Opposition to IBM’s Motion. for Summary
Judgmeht on SCO’s Contract Claims, dated November 11, 2006; collectively the declarations
and deposition transcripts identified in SCO’s response Interrogatory Nb. S herein; and
collectively the UNIX and UnixWare licenses that SCO granted to Novell and numerous third
parties after the date of the APA. | }

The persons wﬁh knowl_edge that SCO owned and freely exer;:is'ed the UNIX copyrights )
include the witnesses identiﬁed in response to Interrogatory No. 5, as Well asRon Smithand
Craig Schneider who were IBM employees in 1997, Entities with sﬁch knowledge includé
Novell, IBM, and the other thjfd partieé Who have licensed UNIX or UnixWére products from - |
Santa Cruz or SCO. |

The documents supporting SCO’s contention include the UNIX and UnixWare license
agreements that Santa Cruz or SCO executed after the date of the APA and that SCO has v
produced to Novell; the Santa Cruz or SCO_ copyright notiées on .the numerous source and binary
prodlicts distributed after that date; the document quoted in Paragraph 173 of the Facts Section of
SCO’s Memorandum in Opposition to IBM’s Motidﬁ for Summary Judgment on SCO’s Contract
Clainris, dated November 11, 2006; and the féllowing documents identified heré by beginning
Bates number: Recall 0007097, 1710141078, SCO1579298, NOVOOOOI 5787, Recall0005691,
SCdl228502, SC01298058, SCO1299938, NOV000001944, Recall 0005386, N.OVOOOOI 6011,

NOV000008813, SCO1234265, SCO1290675, SCO1298086, SCO1298084, SC01298082,
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SCO1296213, SCO1501628, SCO1501630, SCO1501631, NOV000004707, SCO1641437, and
SCO1268486. |

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 6:

Subject to, as 11m1ted by, and without waiving the foregomg general and spec1ﬁc
objections, SCO supplements its response to Interrogatory No. 6 as follows.
SCO refers Novell to the following documents, which also set forth facts, evidence, and

bases for SCO’s contention:

e SCO’s Memorandum in Support of its Motion for Partial Summary Judgment on its First,
Second, and Fifth Causes of Action and for Summary Judgment on Novell’s First
Counterclaim, dated April 9, 2007, including the exhibits thereto;

* SCO’s Reply Memorandum in Support of its Motion for Partial Summary Judgment on
its First, Second, and Fifth Causes of Action and for Summary Judgment on Novell’s
First Counterclaim, dated May 29, 2007, including the exhibits thereto;

e SCO’s Memorandum in Opposition to Novell's Motion for Summary J udgment on SCO's
First Claim for Slander of Title and Third Claim for Specific Performance, dated May 18,
2007, including the exhibits thereto; .

e The transcript of SCO’s oral argument before the Court on June 4, 2007, and the.
materials SCO submitted to the Court with that argument;

¢ The Repbrt and Declaration of Thomas A. Cargill dated May 29, 2007; the exhibits
thereto; and the materials cited or identified in the Report and Declaratlon and its
exhibits, except Exhibit B;

e The Report and Declaration of G. Gervaise Davis III dated May 29, 2007; the exhibits
thereto; and the documents cited or identified in the Report and Declaration and Exhibit
B thereto;

* Santa Cruz and SCO copyright notices on UNIX and UnixWare documentation
distributed with UNIX and UnixWare products after the APA; and

e The documents identified in Exhibit 1 hereto,

10
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The persons and entities with knowledge of the facts and bases in support of SCO’s
contention also include the persons idéntiﬁed in SCO’s responéé and supplemental response to - |
Intefrogatory No. 5, and persons and entities involved in the transactions or communications
reflected in the documents identified in the response and supplemental response to this
Interrogatory.

INTERROGATORY NO. 7:

* Please identify with specificity the royalties, fees, and other amounts received by SCO
since September 19, 1995 ffom licensees of UNIX and/or UnixWare, for vwhich SCO contends it
is entitled to refain 1‘00% and is not required to ﬁass through to Novell pursuant to § 1.2(e)(i)~(iv) .
of the APA (get forth in Paragraph E. of Amendment No. 1), including but not limited to, for
eaéh agreement for which SCO contends it is entitled to retain 100% of monies paid to SCO by
licensees of UNIX and/or UnixWare, the date of the agreement, the ﬁarties there.to,' the amount of
the révenu_es received by SCO and the dates of receipt, the particﬁlar UNIX and/or UnixWare
rights that were licensed (e.g., source, binary or other rights), the amoﬁnt of revénue attributable
to each of these licensed rights, SCO’s bases for its contehtion that it is entitled to 100% of these
revenues, all witnesses whom SCO believes have knowledge of these facts, the subject matter of
their knowledge, and information sufficient to locate the subject agreements énd revenue
amounts in SCO’s document production (e.g., the Bates range or filename).

RESPONSE TO INTERROGATORY NO. 7:

SCO specifically objects to this interrogatory on the grounds that it is vague, ambiguous,
overbroad, unduly burdensome, and seeks information that is irrelevant and not reasonably

calculated to lead to admissible evidence. SCO further specifically objects to this interrogatory

11
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to the extent its syntax and grammar make it unintelligible. SCO further specifically objects to
this interrogatory on the grounds it assumes incorrectly that SCO has or maintains all the
requested informétion. SCO further specifically objects to this request on the grounds it assumes
incorréctly that SCO acquired the requested information from Santa Crﬁz. SCO further
speciﬁ(:ally; objects to this interrogatory on the grounds that it is duplicative of at least one other
Novell interrogatory in this case. |

| SCO further specifically objects to this request to the 'extenf it suggésts that § 1.2(e)(i)-
(iv) of the APA set forth all the categories of payments fully belonging to SCO rather than
merely clarifying thét, notwithstanding Novell’s limited right to receive 95% of the SVRX
binary royalty stream in place on the date of the APA, SCO could kéep 100% of the payments.
identified in that Section from amounts SCO received under the SVRX product licenses
transferred to Santa Cruz under the APA or fror;i new SVRX product licenses that affected thé
binary royalty stream. SCO further specifically objects on the gi'ounds it suggeéts that § |
1.2(e)(i)-(i§) applied to amounts paid by licensees undér any UnixWare license. SCO further
specifically obj.ecths to this interrogatory on the grouhds that it is premature in that fact discovery
ends on February 1, 2007, Novell has produced new documents as recently as December 22;
2006, and the parties have not taken any depositions to dafe in ihis case. SCO further
specifically objects to this request to the extent it seeks information that is properly the subject of
expert discovery. Subject to, as limited by, and without waiving the foregoiﬁg general and
specific objections, SCO responds as follows.

In Exhibits A-C hereto, SCO identifies, by licensee and product, quarterly 1nv01c1ng and

revenue data correspondmg to the hcensmg of source code for SVRX operating systems source

12
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code for UnixWare operating systems, and binary rights for UnixWare operating systems. For
fiscal years 1996-98, the Exhibits identify invoicing data oniy, al;d do net include any -
adj ustmehts that may have been ‘made for accruals, deferral, or ainortized transactions. For the
time subsequent to ﬁscal year 1998, the Exhibits identify revenue data. In addition, Exhibit C .
identiﬁ_es revenﬁ.e data corresponding to SCOsource agreements, which include the 2003 '
agreements liceneing UnikWare to Sun and Microsoft and that are the subject of Novell’s
pending motion for summary judgment or preliminary injunction.

Te the eﬁtent Novell seeks information tying the foregoing data to “eaeh agreement,”
SCO does not maintain, and it would be gnduly burdensome foi- SCO to produce, that
-informatien. It would be no more difficult for Novell to produce that information from the -
Exhibits A-C and the product agreements that SCO has produced to Novell. The Exhibits
contain sﬁfﬁcient infqnhation for Novell te identify, with no greater burden than would be
imposed on SCO, the subject agreements.

‘ The bases for SCO’s contention that it is entitled to keep 100% of the amounts identified
iﬁ § 1.2(e)(i)-(iv) of the APA and the ameunts reflected Exhibits A-C include those bases set
forth in SCO’s Memoraﬁdulh in Opposition to Novell’s Motion for Partial Summary Judgment.
or Preliminary Injunction and in Support of SCO’s Cross Motion forv Summary Judgment or

 Partial Summary Judgment, dated December 12, 2006, including the exhibits thereto,
The relevant portions of the following declarations and transcripts support the referenced
contention: The declaration of J ean Acheson, dated December 11, 2006; the declaration of
Lawrence Bouffard, dated November 8, 2006; the declaratien of William Broderick, dated

December 11, 2006; the declarations of Edward Chatlos, dated November 1, 2004 and December

13
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11, 2006; the declaration of John Maciaszek, dated December Ii, 2006; the declaration of Kim
Madsen,vdate‘d December 11, 2006; the declaration of Darl McB;i_de, dated Novémber 10,2006;
the declaration of Doug Michels, dated November 9, 2006; the declaration of Christopher -
Sontag;.dated November 4, 2006; the declarétion of R. Duff Thompson, dated November '9,
2006; the declarations of Jim Wilt,. dated Novembgr 23, 2004 and December 11, 2006; the
transcripts of the depositions of William Broderick, dated May 1t, 2064, November 30, 2005
and March 10, 2006; the ‘trans'cript of the deposition of Edward Chatlos, dated February 15,
2006; the transcript of the depositibn of Steven Sabbath, dated January 19, 2006.

SCO bélieves that'foregoing. names identify witnesses who havé knowledge of the facts
in support of SCO’s contention. |

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 7:

Subject to, as limited by,. and without waiving the foregoing gengral and speciﬂc A
objections, SCO supplements its response to Iﬁterrogatory No. 7 as follows.
SCO further refefs Novell o the updated versions of Exhibits A and B, and the new
Exhibit C-1, all of which were previously provided to Novell and are attached hereto along with |
Exhibit C. As explained in SCO’s letter to Novell of May 26, 2007, Exhibits A and B were
" updated in re'sp.onse to minor questions that arose dﬁring Novell’s 30(b)(6) deposition of Jean
Acheson, and Exhibit C-1 updates Exhibit C.
o SCO further referé Novell to the following documents, which also set forth bases for
SCO’s contention:
» SCO’s Reply Memorandum in Support of its Cross Motion for Summary Judgment or

Partial Summary Judgment on Novell’s Third, Sixth, Seventh, Eighth and Ninth
Counterclaims dated, January 31, 2007, including the exhibits thereto;

14 v
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¢ SCO’s Memorandum in Opposition to Novell’s Motion for Partial Summary Judgment
on its Fourth Counterclaim for Relief and in support of SCO’s Cross Motion for Partial
“Summary Judgment, dated January 17, 2007, including exhibits thereto;

. SCO’s‘Reply Memorandum in Support of its Cross Motion for Partial Summary
Judgment on Novell’s Fourth Counterclaim, dated March 16, 2007, including the exhibits
thereto; and

o The transcript of SCO’s oral argument before the Court on January 23, 2007, and the
materials SCO submitted to the Court with that argument'

e The transcript of SCO’s oral argument before the Court on June 4, 2007, and the
materials SCO submitted to the Court with that argument;

. The Report and Declaration of Thomas A. Cargill dated May 29, 2007; the exhibits
thereto; and the materials cited or identified in the Report and Declaration and its
exhibits, except Exhibit B;

¢ The Report and Declaration of G. Gervaise Davis III dated May 29, 2007; the exhibits
thereto; and the documents cited or identified in the Report and Declaration and Exhibit
B thereto; and

e The documents identified in Exhibit 2 hereto.

SCO believes that the persons with knowledge of facts in support of SCO’s contention
also include Robert Frankenberg, Ty Mattingly, Burt Levine, Terry Dulin, and Alok Mohan,

INTERROGATORY NO. 8:

Please state all facts, evidence, and bases in support of SCO’s contention in Paragraphs
40-41 of its Second Amended Complaint that the “sole intent” of the license-back provision of
the APA and the TLA was to permit Novell “the right to distribute trivial portions of the UNIX -
source codé embedded in Netware,” including but not limited to all witnesses whom ‘SCO
believes have knowledge of fhe facts and bases in support of this contention, the subject matter

of their knowledge, and all documents that SCO believes suppoi't this contention.

15
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RESPONSE TO INTERROGATORY NO. 8:

SCO specifically objects to this interrogatory on the grounds that it is prematuré in that
fact aisbovery ends on February 1, 2007, Noveli has produced new documents as recently as
December 22, 2006, and the parties have not taken any depositions to date in this case. SCO
further specifically objects te this request to the extent it seeks information that is properly the
subject of expeft discovery. Subject to, as limited by, and without waiving the foregoing general
and specific objections, SCO responds as follows. |

SCO relies on the plain language of the TLA, particularly Section II.A.(Z). SCO belie_vés |
that the following witnesses have knowlédge of facts supportiné that specific contention and of |
the general subject matter of the rights and obligations under the TLA: Ed Chatlos, Steven
éabbath, Jim Wilt, Kim Madsen, Duff Thompson, Robert Frankenberg, and Alok Mohan. SCO
also believes that the qther witnesses idéntiﬁed in its resbonse to Interrogatory No. 5 herein may

have that same knowledge.

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 8: |
Subject to, as limited by, and without waiving the foregoing géneral and specific
objections, SCO supplements its respohse to Interrogatory No. 8 as follows ..

SCo also relies on the plain language of the APA, particﬁlarly Section 1.6, Section
6.3(c), and Schedule 6.3(a). SCO furthér refers Novell to the foilowing documents, wﬁich also
set forth facts, evidencey, and bases in support of SCO’s contention: |

. ISCO’s Memorandum iﬂ Support of its Motion for Partial Summary Judgment on its First,

Second, and Fifth Causes of Action and for Summary Judgment on Novell’s First
Counterclaim, dated April 9, 2007, including the exhibits thereto;

16
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» SCO’s Reply Memorandum in Support of its Motion for Partlal Summary Judgment on
its First, Second, and Fifth Causes of Action and for Summary Judgment on Novell’s
First Counterclaim, dated May 29, 2007, including the exhibits thereto;

e SCO’s Memorandum in Oppos1t10n to Novell’s Motion for Summary Judgment on SCO's
First Claim for Slander of Title and Third Claim for Spec1ﬁc Performance, dated May 18,
2007, including the exh1b1ts thereto;

» SCO’s Memorandum in Opposition to Novell’s Motion for Partial Summary Judgment
on SCO's Non-Compete Claim in its Second Claim for Breach of Contract and its Fifth
Claim for Unfair Competition, dated May 18, 2007, including the exhibits thereto;

o The transcript of SCO’s oral argument before the Court on May 31, 2007 and the
materials SCO submitted to the Court with that argument;

¢ The transcript of SCO’s oral argument before the Court on June 4, 2007, and the
materials SCO submitted to the Court with that argument;

o The Report and Declaratlon of Thomas A. Cargill dated May 29, 2007; the exhibits
thereto; and the materials cited or identified in the Report and Declaration and its
exhibits, except Exhibit B;
» The Report and Declaration of G. Gervaise Davis III dated May 29, 2007; the exhibits
thereto; and the documents cited or 1dent1ﬁed in the Report and Declaratlon and Exhibit
B thereto and
. The documents identified in Exhibit 1 hereto.
SCO also believes that the persons who have knowledge of facts and bases supporting
SCO’s contention and of the general subject matter of the rights and obligations under the TLA
and APA also include the persons idéntiﬁed in SCO’s response and supplemental response to

Interrogatory No. 5.

INTERROGATORY NO. 9:

Please state all facts, evidence, and bases in support of SCO’s allegations in Paragraphs
32 and 74 of its Second Amended Complaint that, at the time of the APA closing date and at the

time of the execution of Amendment No. 2 thereto, Novell and SCO “shared the understanding

17
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that the APA intended to and did transfer the [UNIX] cobyrighté to Santa Cruz” and that
Amendment No. 2 was simply meant to “further clarify the APA by reiterating the transfer of the
copyrights,” including but not limited to the identification of all witnesses whom SCO believes
have knowledge of such facts and bases (including the alleged “execﬁtives of both pa;ties who
negotiated and closed the transactionf’), the subject matter of _théir knowledge, and all documents
that SCO believes support these allegations. :

RESPONSE TO INTERROGATORY NO. 9:

'SCO specifically objects to this interrogatory on the grounds that it is prematﬁre in that
fact discovery eﬁds on Fe'bruary‘ i, 2007, Novell has fjroduced new documents as recently as
December 22, 2006, and the parties have not taken ariy depositions to date in this case. SCO
further specifically objects to this interrqgatory to the extent it seeks information in Novell’s, and
not SCQO’s, posséssion, custody, or pontrol. Subj ect to and without waiving the foregoing
géneral and specific obj ebtioﬁs, SCO responds as follows.

The language (;f the APA and Amendment Nq. 2 support the referenced aliegations. For
example, the first provision of the APA, Recital A, defined the busjnes_s ‘that Novell trans'ferred
to Santa Cruz:

Seller is engaged in the busiﬁess of developing a line of software
products currently known as UNIX and UnixWare, the sale of binary
and source code licenses to various versions of UNIX and
UnixWare, the support of such products and the sale of other

products (“Auxiliary Products™) which are directly related to UNIX
and UnixWare (collectively, the “Business”).

Section 1.1(a) of the APA described the assets pertaining to the transferred Business as:
[AJ1 of Seller’s right, title, énd interest in and to the assets and

properties of Seller relating to the Business (collectively the
“Assets™) identified on Schedule 1.1(a) hereto.
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Schedule 1.1(2), in turn, identiﬁed “All rights and ownership of UNIX, UnixWare and Auxiliary
Products,” including soefce code, as part of the transferred asseté and properties. ParagraphA of
Amendment No. 2 clarified any leﬁguage in the excluded asset schedule of the APA that
contradicted the foregoing provisions of the APA. That paragraph made clear that the eOpyrights
“required for SCO to exercise its rights with respect to the acquisition 6f UNIX and UnixWare
technologies” were nof intended to be and were not a part of the assets excluded from Novell’s
transfer to Santa Cruz of the “Business” or “All rights and ownerehip” of UNIX and UnixWare.
As explained in response to interrogatory No. 5 above, the coinyrights S0 “required” included all
the copyrights in UNIX and UnixWare; : |
The extrinsic evidence in support of SCOV’s contention includes the relevant portions of
the following declarations and deposition transcripts that SCO has provided to Novell from the
IBM Litigation or this litigation: The declaration of Lawrence Bouffard, dated November 8,
2006; the declaration of William Broderick, dated December 11, 2006; the declaration of John
Maciaszek, dated December 11, 2006; the declaraﬁon of Kim Madsen, dated Ijecember 11,
2006; the declaration of R. Duff Thompson, dated November 9, 2006; the declarations of Jim
‘Wilt, dated November 23, 2004 and December 11, 2006; the declaration of Alok Mohan dated
November 9. 2006; the transcript of the deposition of Edward Chatlos, dated February 15, 2006; |
the declaration of Doug Michels dated November 9, 2006; the transcript of the deposition of Darl
McBride, dated December 2, 2005; the transcripts of the depositions of Wﬁliam Broderick, dated
May 11, 2004, November 30, 2005, and March 10, 2006; the transcript of the deposition of J ohn

Maciaszek, dated December 5, 2005; the transcript of the deposition of Steven Sabbath, dated
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January 19, 2006; and the transgﬁpt of the deposition of Christopher Sonfag, dated December 21,
2005. |

The foregoing list of names and SCO’s Rule 26 Disclosure identify the witnesses who
SCO has confirmed have knowledge of facts supporting the foregoing allegation and of the
general subject matter of the transfer of the UNIX and UnixWare copyrights from Novell to
Santa C;'uz. SCO also believes that Ty Mattingly, Robert Frankenberg, and Geoff Seabrook may
have some of that knowledge. The executives who negotiated and closed the transaction include ‘
Jim Wilt, Steven Sabbéth,_and bEdward Chatlos. The executives responsible for overseeing the
negotiations and the transaction included Duff Thompsbn.

The documents that support the referenced allegations includé the foregoing declarations
and transcripts, and the folloWing documents identiﬁed by beginning Bates numbers: Recall
0007097, 1710141078, SCO1579298, NOV000015787, Reca110605691, SC01228502,
SC01298058, SCO1299938, NOV000001944, Recall 0005386, NOV000016011,
NOV000008813, SC01234265, SCO1290675, SCOI298086, S001298684, SCO'1298032,
SC01296213, SCO1501628, SCO]501630,>SC015.0.1631, NOV000004707, SCO1641437, and
SCO1268486. |
SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 9:

Subject to, as lifnited by, and without waiving the foregoing general and specific

~ objections, SCO suppiements its response to Interrogatory No. 9 as follows.
SCO refers Noyell to the following documents, which also set forth facts, evidence, and

bases for SCO’s contentionf
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¢ SCO’s Memorandum in Support of its Motion for Partial Summary Judgment on its First,
Second, and Fifth Causes of Action and for Summary Judgment on Novell’s First
Counterclaim, dated April 9, 2007, including the exhibits thereto;

s SCO’s Reply Memorandum in Support of its Motion for Partial Summary Judgment on
its First, Second, and Fifth Causes of Action and for Summary Judgment on Novell’s
- First Counterclaim, dated May 29, 2007, including the exhibits thereto;
e SCO’s Memorandum in Opposition to Novell’s Motion for Summary Judgment on SCO's
First Claim for Slander of Title and Third Claim for Spec1ﬁc Performance, dated May 18,
2007, including the exhibits thereto;

¢ The transcript of SCO’s oral argument before the Court on June 4,2007, and the
materzals SCO submitted to the Court with that argument .

+ The Report and Declaration of Thomas A. Cargill dated May 29, 2007; the exhibits
- thereto; and the materials cited or identified in the Report and Declaration and its
exhibits, except Exhibit B; . :
o The Report and Declaration of G. Gervaise Davis III dated May 29, 2007; the exhibits
thereto; and the documents cited or identified in the Report and Declaration and EXhlblt
B thereto; and
e The documents identified in Exhibit 1 hereto,
© SCO also believes that the persons with knowledge of facts and bases in support of _
SCQ’s allegations also include the persons identified in SCO’s response and supplemental

response to Interrogatory No. 5.

- ].NTERROGATORY NO. 10:

Please state all facts, evidence, and bases in support of SCO’s contention in Paragraph 72
of its Second Amended Complaint that “the parties’ dealings and course of condﬁct evidenced
their understanding fhat the APA had transferred the...copyrights,” including but not limited to
identiﬁcatioﬁ of the specific dealiﬁgs between the parties (including the dates and locations

thereof), the precise course of conduct (including the party undertaking the conduct and the dates

21



Case 2:04-cv-00139-DAK-BCW  Document 398-5  Filed 08/24/2007 Page 35 of 52

and locations thereof), identification of all witnesses whom SCO believes have knowledge of
such facts and bases, the subject matter of their knowledge, and all documents that SCO believes
suppbrt these allegations.

RESPONSE TO INTERROGATORY NO. 10:

SCO specifically objects to this interrogatory to the extent it is vague, ambiguous,
overbroad, uﬁduly bl.irdens‘ome, and seeks information that is irrelevant and not reasonably
calculated to lead to admissible evidence. SCO further specifically objects to this interrogatory
on the grounds that it is premature in that fact discovery ends on February 1, 2007, Novell has
produced new documents as recently as December 22, 2006, and the parties have ﬁot takén any’
depositions to date in this case. Subjek;t to, as limited by, and without waiving the foregoing
general and specific objections, SCO responds as follows.

| SCO referé Novell to Paragraphs 72-82 of SCO’s Second Amended Complaint, which set
forth specific examples of the referenced dealings and conduct. In addition, SCO identifies the
following additional examples it has discovered to date:

. The parties’ issuance of a joint press release on the date of the APA, stating that SCO
had acqﬁiréd the UNIX and UnixWare business fr_bm Novell, including the “UNIX
intellectual property.”

. Sanfa Cruz’s statements in its 10-Q of December 31, 1996, stating that it had acquired

that “core intellectual property.” | |

. Befween approximately April and October 1996, Santa Cruz’s objections to Novell’s

attempt to grant IBM a buyout and expanded source code rights tkﬁough a purported

amendment of its UNIX license agreements, and Novell’s response to those
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objections, culminating in Amendment No. X, as set f‘orth in detail in Paragraphs 53-
71 of SCO’s Second Amended Complaint.
¢ Novell’s communications with SCO between approXiinately October 2002 and June
2003, during which Novell acknowledged that the APA had transferred the copyrights
to Santa Cruz. These communications ate described in detail in Paragraphs 6.5'-77' of
SéO’s Memorandum in Opposition to IBM’s Motion for Summary Judgment on
SCO’s Interference Claims, dated November 11, 2006. SCO believes that at least the
following witnesses have knowledge of these facts: Jack Messman, Greg Jones,
Joseph LaSala, Datl McBride, and Christopher Sontag.
 Novell’s public statement on June 6, 2003, acknowledging that Amendment No. 2
“appears to support SCO’s claim that ownership of certain copyrights for UNIX did
transfer to SCO in 1996.% SCO believes that at least Jack Messman and J oseph
LaSala have knowledge of the facts pertaining to the preparation and issuance of this
public statement. | |
Unless Speciﬁed otherwise above; SCO believes that the witnesses identified in SCO’s response
“to Interrogatory No. 5 herein have knowledge of the facts pertaining to one or more of the
foregoing examples. |
The documents supporting the referenced contention include the TLA; Amendment No.
X; the agreement bet@een Novell and IBM dated April 26, 1996, purporting to amend IBM’s
UNIX license agreements; the declaration of \Chris Sontag dated Novexﬁber 4, 2006; the
declaration of Darl McBride dated November 11, 2006; Exhibit 1694 to the Jack Messman

- Deposition of April 14, 2006, in the IBM Litigation; and the following documents here identified
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by beginning Bates number: Recall 0007097, 1710141078, SCQ1579298, NOV000015787,
Recall0005691, SCOIZ28502, SCO.1298058, SC01299938, NOV000001944, Recall 0005386,
NOV000016011, NOV000008813, SCOIZ34265_,'SCO'1290675, SCO01298086, SCO1298084,
SCO1298082, SCO1296213, SC01501628, SCO1501630, SC015'A01631, NOV000004707,
SC01641437, and SCO1268486.
SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 10:

Subject to, as limited by, and without waiving the foregoing geherai and specific
obj ections, SCO supplements its response to Interro gatery No. 10 as follows. |

SCO refers Novell to the following documents, ‘which also set forth facts, evidenee, and
bases fO_l; SCQ’s contention:

o SCO’s Memorandum in Support of its Motion for Partial Summary Judgment on its First,
Second, and Fifth Causes of Action and for Summary Judgment on Novell’s First
Counterclaim, dated April 9, 2007, including the exhibits thereto;

o SCO’sReply Memorandum in Support of its Motioh for Partial Summary Judgment on
its First, Second, and Fifth Causes of Action and for Summary Judgment on Novell’s
First Counterclaim, dated May 29, 2007, including the exhibits thereto; :

e SCO’s Memorandum in Opposition to Novell's Motion for Summary Judgment on SCO's
~ First Claim for Slander of Title and Third Cla:lm for Spemﬁc Performance, dated May 18,
2007, including the exhibits thercto,

. The transcript of SCO’s oral argument before the Court on June 4, 2007, and the
materials SCO submitted to the Court with that argument;

e The Report and Declaration of Thomas A. Cargill dated May 29, 2007; the exhibits
thereto; and the materials cited or identified in the Report and Declaration and its
exhibits, except Exhibit B;

e The Report and Declaration of G. Gervaise Davis [II dated May 29, 2007; the exhibits
thereto; and the documents cited or identified in the Report and Declaration and Exhibit
B thereto; and
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o The documents identified Exhibit 1 hereto.
SCO .also believes that the persons with knowledge of the: facts and bases in support of
SCO’s allegations also include the persons identified in SCO’s response and supplemental
response to Inferrogatory No. §.- |

INTERROGATORY NO. 11:

Pleése identify with specificity all instances since vSeptember 19, 1995 for which SCO has
entered into arnendr_nenté of contracts relating to UNIX System V technology that (i) are
incidentally involved through SCO’é righfs to sell and license UnixWaré software or the Merged
Product (as defined by the APA’s Obératir;g Agreement)b or future versions of the Merged
Product or (ii) to étllow a licensee of Unix System V tgschnology to use the source code of the
relevant SVRX product(s) on additional CPU’S of to reéeive an additional distribution, from
SCO,vof such source code. For each instance, pleasé include the dates of the amendment and the
prior contract, the parties to the ‘amendment and the prior contracts, the amount of any revenues
received by_SCO from the amendment and the dates of receipt, the paﬁiculér UNIX and/or
UnixWare rights that Wére licensed, the amount of revenue aftributable to each of these licensed
rights (e.g., source, binary or other rights), SCO’s bases for its contention that the amendment
faﬂs within (i) and/or (ii) ab‘qve, all witnesses whom SCO believes have knowledge of these
facts, the subject matter of their knowledge, all documents that SCO believes support its
conteﬁtion, and information sufﬁcient to locate these amendments and revenue amounts in

SCO’s document production (e.g., the Bates range or filename).

25



Case 2:04-cv-00139-DAK-BCW  Document 398-5  Filed 08/24/2007 = Page 39 of 52

RESPONSE TO INTERROGATORY NO. 11:

SCO speciﬁcally objects to this interrogatory on tﬁe gro;nds that it is vague, ambiguous,
overbroad, unduly burdensome, and seeks information that is irrelevant and not reasohably
calculated to lead to admissible evidence. SCO further speciﬁcally objects to this interrogatory
on the grounds it assumes incorrectly that SCO has or maintains all the requested information.

- SCO further sper;iﬁcally objects to this request on the grounds it assumes incorrectly that SCO
acquired the requested infonﬁation from Santa Cruz. SCO further spéciﬁcally objects to this
interrogatory on the grounds that it is duplicative of at least one other Novell interrogatory in this
case. SCO further specifically objects to this interrogatory on thé grounds that it is premature in
that.fact discovery ends on February 1, 2007, Novell has _produced new documents as recently as
December 22, 2006, and the parties have not taken any depositions' to date in this case. SCO

-further specifically objects to this request to the extent it seeks information that is properly the
subject of expert discovery. Subject to, as limited by, and without waiving the foregoing general

- and specific obj eétions; SCO responds as follows.

In Exhibité A-C hereto, SCO identifies, by licensee and product, quarterly invoicing and'

~ revenue data corresponding tb the licensing of source code for SVRX operating systems
(category (ii} of this interrogatory). For ﬁscél years 1996-98, the Exhibits identify invoicing data
only, and do not include any adjustments that may have been rﬁade for accruals, deferral, or
amortized transactibns. For the time subsequent to fiscal year 1998, the Exhibits identify
revenue data. In addition, Exhibit C specifically identifies revenue data corresponding to
SCOsource agreements, which include the 2003 agfeements licensing UnixWare to Sun

Microsystems and Microsoft.
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To the extent Novell seeks information t&ing the foregoiﬁg SVRX daia fo any
“amendmen ” or “prior contract” or the specific “rights that weré liceﬁsed” therein, SCO does
not maintain, and it wouldvbe unduly burdensome for SCO fo produce, that inforfnation. It
;zvould be no more difficult for Novell to produce that information from the attached Exhibits and
‘the product agreements that SCO has produced to Novell. Exhibits A-C contain sufficient
information for Novell to identify, with no gr_ea"cer Burden thah would be imposed on SCO, the.
subject SVRX amendments and pridr contracts, if any.

SCO here identifies its agreement with Sun Microsystems dated February 25, 2003, asan -
agreement that amends a prior contfaot and falls under that Categor& (i) of the interrogatory, |
""l"hat agreement amends and réstates the agreement between Sun Microsystems émd Novell dated
January 1, 1994, Exhibit C identiﬁgs the revenues corresponding to that agreement. |

The bases for SCO’s contention that the 2(.)03' Sun agreement falls within Catégorf @)
include those set forth in SCO’s Memorandum in Opposition to Novell’s Motion for Partial
Summary Judgmént or Preliminary Injunction and in Support of SCO’s Cross Motion for -
Summary Judgment or Partia‘l‘ Summary Judgment, dated DecemBer 12, 2006, including the
exhibits thereto. The baseé for SCO’s contention that the product 1icenses_correspohding to the
SVRX soutce revente reflected in Exilibits A-C fall within Category (i) is found in the SVRX
product licenses themselves that license additional distributions or CPUs. |

The véitnesses who SCO believes have knowledge of facts supporting the foregoing
categorizaﬁon indude Christopher Sontag, John Maciaszek, William Broderick, Jean Acheson,
and William Murphy. SCO believes that the witnesses identified in SCO’s response to

Interrogatory No. 5 above may also have knowledge of such facts.
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SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 11:

Subject to, as limited by, and without waiving the foregoing general and specific
objections, SCO supplements its response to Intérrogatory No. 11 as follows.

SCO further refers Novell to the updated versions of Exhibits A and B, and the new
Exhibit C-1, all of which were previously provided to Novell and are attached hereto along with
Exhibit C. As explained in SCQO’s letter to Novell of May 26, 2007, Exhibits A and B were
updated in response to minor questions that arose during Novell’s 30(b)(6) deposition of Jean
Acheson, and Exhibit C-1 updates Exhibit C.

© SCO also further refers Novell to the following dbcuments, which also set forth basés.for '
SCO’s contentions:

e SCO’s Reply Memorandum in Support of its Cross Motion for Summary Judgment or
Partial Summary Judgment on Novell’s Third, Sixth, Seventh, Eighth and Ninth
Counterclaims dated, January 31, 2007, including the exhibits thereto;

e SCO’s Memorandum in Opposition to Novell’s Motion for Partial Summary Judgment
on its Fourth Counterclaim for Relief and in support of SCO’s Cross Motion for Partial
Summary Judgment, dated January 17, 2007, including exhibits thereto;

e SCO’s Reply Memorandum in Supp.ort of its Cross Motion for Partial Summary

Judgment on Novell’s Fourth Counterclaim, dated March 16, 2007, including the exhibits
thereto; and ' :

e The transcript of SCO’s oral argument before the Court on January 23, 2007, and the
materials SCO submitted to the Court with that argument; and

e The transcript of SCO’s oral argument before the Court on June 4, 2007, and the
materials SCO submitted to the Court with that argument;

e The Report and Declaration of Thomas A. Cargill dated May 29, 2007; the exhibits
thereto; and the materials cited or identified in the Report and Declaration and its
exhibits, except Exhibit B;
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¢ The Report and Declaration of G. Gervaise Davis I1I dated May 29, 2007; the exhibits
thereto; and the documents cited or identified in the Report and Declaration and Exhibit
B thereto; and
s The documents identified in Exhibit 2 hereto.
SCO also believes that the persons with knowledge of facts in support of SCO’s
contention also include those identified invSCO’s response and supplemental response to .
- Interrogatory No. 7. |
INTERROGATORY NO. 12:

Please idenﬁfy with specificity all instances since September 19, 1995 for which SCO has
entered into new licenses relating to UNIX System V technology that are incidentally involved
through SCO’s rights to sell and license UnixWare soﬂwére or the Merged Product (as defined
Ey the APA’s Operating Agreement) or future versions of the Merged Product. For each
instance, please include the dates of the new license, the partieé to that license, the amount qf any
revenues reoei\fgd by SCO from the new license and the dates of recgipf, the particular UNIX
and/o;‘ UnixWare _righfs that were licensed, the amount of revenue attributable to each of these
licensed rights (e.g., source, binary.or other rights), SCO’s bases for its contention that the new“
license is incideﬁtally involved through SCQ’S rights to sell and license UnixWare software or
the Merged Product (as defined by the APA’S Operating Agreement) or future versions of the
Merged Product, all witnesses whom SCO believes have knowledge of these facts, the subjeét
matter of their knowledge, all documents that SCO believes support its contention, and
information sufficient to locate these new licenses and revenue amounts in SCO’s document

production (e.g., the Bates range or filename).
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RESPONSE TO INTERROGATORY NO. 12:

SCO specifically objects to this interrogatory on the grounds that it is vague, ambiguous,
overbroad, unduly burdensome, and seeks information that is irrelevant and not reasonably
calculated to lead to admissible evidence. SCO further speciﬁcéliy objects to this request to the
extent it characterizes the “new licenses” it requests as new licenses for UNIX System V, instead
of new licenses for UnixWare. SCO further specifically objécts to ﬂﬁs interrogatory on the
grounds it assumes incorrectly tﬁat SCO has or maintains all the requeéted information. SCO
further specifically objects to thié request on the grounds it assumes incorrécﬂy that SCO
acquired thé requested information from Santa Cruz. SCO further specifically objects fo this
interrogatory on the grounds that it is duplicativé of at least one other Novell interrogatory. | SCO
further specifically objects to this interrogatory on the grounds that it is premature in that fact
discovery ends on February l,. 2007, Novell has broduced new documents as recently as |
December 22, 2006, and the parties have not taken any depositions to date il}.this case. SCO
further speciﬁcaliy obj ects to this request to the extent it seeks infonnation that is properly the |
subject of expert discovery. Subject to, as limited by, and without waiving the foregoing general
and specific objections, SCO responds as folloWs. : |

‘Exhibit D hereto identifies agreements wheféby SCO licensed UNIX System V as an
incidental part of licensing UnixWare products, consistent withvthe necessary practice in
licensing UnixWare of SCO’s predecessors including Novell. SCO also here identifies the 2003
Microsoft Agreement as a new agreement that licensed UNIX System V as an incidental part of
licensing UnixWare. The bases for the referenced contention include those set forth in SCO’s

Memorandum in Opposition to Novell’s Motior for Partial Summary Judgment or Preliminary
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Injunction and in Support of SCO’s Cross Motion for Summary Judgment or Partial Summary

Judgment, dated December 12, 2006, including the exhibits thereto.

The witnesses who SCO believes have knowledge of facts supporting this contention

" include Christopher Sontag, John Maciaszek, William Broderick, and Jean Acheson. SCO

believes that the witnesses identified in SCO’s response to Interrogatory No. 5 above may also

have knowiedge of such facts.

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 12: -

SCO also furthervrefers Novell to the following documents, which also set forth bases for

SCO’s contentions:

SCO's Reply Memorandum in Support of its Cross Motion for Summary Judgment or
Partial Summary Judgment on Novell’s Third, Sixth, Seventh, Eighth and Ninth
Counterclaims dated, January 31, 2007, including the exhibits thereto; :

SCO’s Memorandum in Opposition to Novell’s Motion for Partial Summary Judgment
on its Fourth Counterclaim for Relief and in support of SCO’s Cross Motion for Partial

- Summary Judgment, dated January 17, 2007, including exhibits thereto;

© SCO’s Reply Memorandum in Support of its Cross Motion for Partial Summary

Judgment on Novell’s Fourth Counterclaim, dated March 16, 2007, including the exhibits
thereto; and ' o

Thé transcript of SCO’é oral argument before the Court on January 23, 2007, and the
materials SCO submitted to the Court with that argument; '

The transcript of SCO’s oral argument before the Court on June 4, 2007, and the
materials SCO submitted to the Court with that argument;

The Report and Declaration of Thomas A. Cargill dated May 29, 2007; the exhibits
thereto; and the materials cited or identified in the Report and Declaration and its
exhibits, except Exhibit B;

The Report and Declaration of G. Gervaise Davis III dated May 29, 2007; the exhibits
thereto; and the documents cited or identified in the Report and Declaration and Exhibit
B thereto; and
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¢ The documents identified in Exhibit 2 hereto.
SCO also believes that the persons with knowledge of facts in support of SCO’s
contention also inclﬁde those identified in SCO’s response énd supplemental respbnsé to
Interrogatory No. 7

INTERROGATORY NO. 13:

Please identify with specificity all licenses granting ri.ghts to UNiX and/or UnixWare that

Novell tfansferred to SCO pursuant to the APA, including but not limited to the identification of |
the parties to each license, the ﬁtle (or other ideritifying information) and execution date of that
license, the particuiar UNIX and/or UnixWare rights that were licensed, the amounf of revenue
received by SCO‘ since September 19, 1995 for each of these licenses and the dates‘ of reeeipt, the
amount of such revenue attributable to each licensed righf (e.g., source, binary or other rights),
the amount of this revenue retained by SCO, the amount of such revenue paid by SCO to Novell,
the revenue formula or expected fuulfe revenues under each license, SCO’s bases for its
contention that it is entitled to keep the revenue that it retained, éll witﬁesses whom SCO
believes have knowledge of these facts, the sﬁbj ect matter of their knowledge, and information
sufficient to locate these licenses and revenue amounts in SCO’s document production (e. g., the
Bates range or filename),
RESPONSE TO INTERROGATORY NO. 13:

| SCO specifically objects to this intenogatory on the grounds that it is vague, ambiguous,
overbroad, unduly burdensome, and seeks information that is irrelevant and not reasonably
calculated to lead to admissible evidence. SCO further specifically objects to this interrogatory

to the extent it seeks information in Novell’s, and not SCO’s, possession, custody, or control.
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SCO further specifically objects to this 1nterrogatory on the grounds it assumes mcorrectly that
SCO has or maintains all the requested 1nformat10n SCO further speCIﬁcally objects to this
interrogatory to the extent it seeks information that SCO has previously provided to Novell in the
course of SCO’s compliance with its reporting obligations under the APA. SCO ‘further

| speciﬁcally objects to this interrogatory to the extent it is duplicative of at least one other Novell
interrogatory in this case. SCO further speciﬁcaily obj ects to this réquest on the grounds .it
assumes incorrectly that SCO acquired the requested information from Santa Cruz., SCO further _
specifically objects to this request on‘ the grounds that it assumes incorrectly that SCO has
calculated or maintained “the revenue formula or expected future revenues under each license.”

SCO further specifically objects to this interrogatery on the grounds that it is premeture
in that fact discovery ends on February 1, 2007, Novell has produced new documents as receﬂﬂy
as December 22, 2006, and the parties have not taken any depositions to date in this case. SCO
further speclﬁcally objects to this request to the extent it seeks 1nfonnat10n that is properly the
subject of expert dlscovery Subj ect to, as hmlted by, and w1thout walvmg the foregoing general
and specific objections, SCO responds as follows.

In Exhibits A-C hereto, SCO identifies, by licensee and producf, quarterly invoicing and
revenue data corresponding to the licensing of source code for SVRX operating systems, source
code for UnixWare operating systems, and binary rights for UnixWafe opereting systems. For
fiscal years 1996-98, these Exhibits identify invoicing data only, and do not inelude any
adjustments that may have been made for accruals, deferral, or amortized transactions. For the

time subsequent to fiscal year 1998, the Exhibits identify revenue data.
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To the extent Nox}ell seeks information tying the foregoiﬁg data to any particular

agreement ‘;granting rights to UNIX and/or UnixWare that Novéll transferred to SCO pursuant to

the APA,” SCO does not maintain, and it would be unduly burdensome for SCO to produce, that
information. It would be no mote difficult for Novell to produce that information from the
att_ached Exhibits and the product supplements and other agreements that SCO has produced td
Noveli. The Exhibits.contéin sufﬁcient information for Novell to identify, with no greater
burden than would be imposed on SCO, the subject éupplements and agreements, which also
contain the identifying' information requested in the interrogatory.

'The bases for SCO’s contention that it is entitled to retain the paymehts reflected in the
foregqing data and any 6ther am'ountS SCO has received from the licensing of UNIX or
UnixWare with the exception of 95% of the SVRX binary royal{y stream in place on the date of
the APA include those bases set forth in SCO’s Memorandum in Opposition to Novell’s Motion
for Partial Summary Judgment or Preliminary Injunction and in Support of SCO’s Cross Motion
f;)r Summary J udgment or Partial Summary Judgment, dated December 12, 2006, including the
“exhibits thereto.

The wifnesses who SCO believes héve knowledge of facts in support of the foregoing
contention include those identified in response to Iﬁterrb gatory No. 5 above.

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 13:

Subject to, as limitéd.by, and withoﬁt W'aiving the foregoing general and épeciﬁc
objections, SCO supplements its response to Interrogatory No. 13 as follows.

SCO further refers Novell to the updated versions of Exhibits A and B, and the new

Exhibit C-1, all of which were previously provided to Novell and are attached hereto along with
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Exhibit C. As explained in SCO’s letter to Novell of May 26, 2067, Exhibits A and B were
updated in response to minbr questions that arose during Novell’s 30(b)(6) deposition of Jean
Acheson, and Exhibit C-1 updates Exhibit C. |

SCO also further refers Novell to the following documents, which also set forth bases for
SCO’s contention:

e SCO’s Reply Memorandum in Support of ifs Cross Motion for Summary Judgment or
Partial Summary Judgment on Novell’s Third, Sixth, Seventh, Eighth and Ninth
‘Counterclaims dated, January 31, 2007, including the exhibits thereto;

¢ SCO’s Memorandum in Opposition to Novell’s Motion for Partial Summary Judgment
on its Fourth Counterclaim for Relief and in support of SCO’s Cross Motion for Partial
Summary Judgment, dated January 17, 2007, including exhibits thereto;

e SCO’s Reply Memorandum in Support of its Cross Motion fof Partial Summary

Judgment on Novell’s Fourth Counterclalm, dated March 16, 2007, including the exhibits
thereto; and . ..

~ e The transcript of SCO’s oral argument before the Court on January 23, 2007, and the
materials SCO submitted to the Court with that argument;

e The transcript of SCO’s oral argument before the Court on June 4, 2007, and the
materials SCO submitted to the Court with that argument;

» The Report and Declaration of Thomas A. Cargill dated May 29, 2007; the exhibits
thereto; and the materials cited or identified in the Report and Declaration and its
exhibits, except Exhibit B; _

s The Report and Declaration of G. Gervaise Davis III dated May 29, 2007; the exhibits
thereto; and the documents cited or identified in the Report and Declaration and Exhibit
B thereto; and

¢ The documents identified in Exhibit 2 hereto.

SCO also believes that the persons with knowledge of facts in support of SCO’s

contention also include those identified in the response and supplemental response to

Interrogatory No. 7, above.
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INTERROGATORY NO. 14: |

Please describe what activities, if any, SCO undertook after September 19, 1995 to
market, sell, promote or complete the Merged Product (as defined in the APA’s Operating
Agreement), including whether SCO ever completed and/or released the Merged Product (and
the approximate date thereof), whether SCO ever ceased to pursue the completion of the Merged
i’roduct (and the approximate date thereof), and all wi’messes whom SCO believes have

knowledge of SCO’s activities andv decision-making concerning the Merged Product, -

RESPONSE TO INTERROGATORY NO. 14:

SCO speciﬁcelly objects to this interrogatory on the grounds that it is vaéue, ambiguous,
overbroad, unduly burdensome, and seeks i_nformation that is irrelevant and not reasenaBly
calculated to lead to admissible evidence. Subj ect to, as l_imited by, and without waiving the
foregoing general and speeiﬁc objections, SCO responds that Santa Cruz complefed the Merged
Product and released it as UnixWare 7.0 on March 10, 1998.

SUPPLEMENTAL RESPONSE TO INTERROGATORY NO 14:

Subject to, as limited by, and without waiving the foregoing general and specific
objections, SCO supplements its response to Interrogatory No. 14 as foliows. SCO refers to the -
relevant deposition testimony in this case of John Maciaszek, Jim Wilt, Alok Mohan, Kim
Madsen, Doug Michels, and William Broderick. SCO believes that the persons with knowledgc
of Santa Cruz’s activities and decision-making concerning the Merged Product include those |

deponents.
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INTERROGATORY NO. 15:

Identify all facts, bases, and evidence in support of SCO;S claims for damages in its
Second Amended Complaint, including but not limited to identification of the amount, the
corresponding Claim for Relief for which SCO is claiming said amount, the factual justification
for such amount (including how Novéll caused such damage), all documents that SCO contends

support the béses for its damages claims, and all persons with knowledge of the related facts.

RESPONSE TO INTERROGATORY NO. 15:

SCO specifically objects to this request on the grounds that the information it seeks is
properly the subject of expert discovery.

.SUPPLEMENTAL RESPONSE TO INTERROGATORY NO. 15:

On April 6, 2007, SCO served its Responses to Novell, Inc.’s Intetrogatory No. 15.
Subject to, as limited by, and without waiving the general and specific objections referenced
therein, SCO supplements its responses to 1nterrogatory No. 15 as follows.

SCO further refers Novell to the following documents, which »also set forth facts, bases,
and evidence in support of SCO’s claims for damages in its Second Amended Complaint:

* - SCO’s Response in Opposition to Novell’s Motion for Summary Judgment on SCO’s
First Claim for Slander of Title Based on Failure to Establish Special Damages, dated
May 18, 2007, and the exhibits thereto;

e The Report and Declaration of Christine A. Botosan dated May 23, 2007; the exhibits and
appendices thereto; and the documents cited or identified in the Report, exhibits, and
appendices, except for the documents identified in Exhibit 15;

e The Expert Report and Declaration of Gary Pisano dated May 25, 2007; the exhibits

thereto; and the documents cited or identified in the Report and Declaration and Exhibit
B thereto; and ‘
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o The Declaration and Expert Report of Paul T. deley dated 29, 2007; the exhibits
thereto; and the documents cited or identified in the Declaration and Report and Exhibits

A and B thereto.

The persons with knowledge of the facts related to SCO’s claims for damages also

include those witnesses whose depositions are cited or referenced in the foregoing Memorandum

and Reports, including the exhibits and/or appendices thereto.

DATED this 12th day of July, 2007.

HATCH, JAMES & DODGE, P.C.
Brent O. Hatch
Mark F, James

BOIES, SCHILLER & FLEXNER LLP
David Boies

Robert Silver

Stuart H. Singer

Stephen N. Zack -

Edward Normand

DORSEY & WHITNEY LLP
Devan V. Padmanabhan

Counsel for The SCO Group, Inc.

By: EAW( ;ZO'IM G
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CERTIFICATE OF SERVICE
Plaintiff/Counterclaim-Defendant, The SCO Group, Inc., hereby certifies that a true and
correct copy of the foregoing was served on Defenda.nt/CQunterclairn-Plaintiff, Novell, Inc., on .

this 12th day of July, 2007, via email and U.S. Mail to the following.:

Thomas R. Karrenberg

John P. Mullen

Heather M. Sneddon
ANDERSON & KARRENBERG
700 Bank One Tower

50 West Broadway

Salt Lake City, UT 84101

Michael A. Jacobs-
Matthew I, Kreeger

- Kenneth W. Brakebill
MORRISON & FOERSTER
425 Market Street
San Francisco, CA 94105-2482 .




