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I, R. Duff Thompson, declare as follows:
L 1 submit this declaration in cOnnectiOn wlm:The SCO Group_,'lnc. V. lnternational

‘ Busmess Machmes Corporatron C1v11 Actlon No 2; 03CV-0294 DAK D. Utah 2003), and The :

o SCO Grou_p V. Novell Inc Cnvnl Actlon No 2 04CV00]39 DAK (D Utah 2004) 1 make thls v -
declaration based upon personal knowledge |

2. I began my professrona.l legal careeras a practrcmg attorney in 1981 in Salt Lake _
Clty, Utah. | began workmg in the software mdustry in 1986 when I jomed WordPerfect
: ACorporatlon as .vxce_ presxdent and general_ counsel. At the time of t_he, WordPerfect/Noyell
merger in 1994 l acc_epted a position with'Nov.ell as Senior Vice Pre'si'dent of Eusiness :
Developxncnt and Strategic Relations. 1 held that position until early. 1996 and then I'stayed on
in a part time and consulting role to assist Robert Frankenberg with selected issues until 1997.

3. 1 joined lthe Caldera International Board of Directors in May of 2001 after Caldera
lntemational acquired the two UNIX divisions of Santa Cruz Operations. Caldera International
is now known as The SCO (lroup and I continue to server on the Board of ‘Directors.

Novell’s Sale of lts'UNlX Business to Santa Cruz |

4. In early 1995 Novell Chamnan and CEO Robert Frankenberg directed me to sell
. the complete UNIX busmess and related assets so the company could focus on its ﬂagshlp
. product NetWare cut the related UNIX costs and thereby mcrease shareholder values for the
company. I understood my_drrectwe was to sell all of the UNIX busmess and rclated assets and
that is how I aporoached the assignment_ :

s -Al’cer.recelving thisl directive from Mr. 'Frankenberg, we engaged ina selection -
process the end resu]t of whrch was the determmatron that Santa Cruz Operatrons was a good

candldate to purchase Novell’s UNIX busmess and assets. ’I'hereafter 1 formed a transaction



: _team mcludmg myself, Ed Chatlos and other Novell executives and staff, mcludmg Ty

Mattmgly, and we entered into negotiations with Santa Cruz for a potentlal sale. Lawyers from
: Wllson, Sonsrm Goodnch & Rosati represented Novell in the transactnon and lawyers from

E 'Brobeck ‘Phleger & Hamson represented Santa Cruz Operatlon Durmg the negotratrons in the '
summer of 1995, 1 had the responsrblhty to report back to Mr. Frankenberg regularly on the .
status of the transactlon which | drd Mr. Chatlos conducted the day to day negotiations wrth the

”Santa Cruz team throughout the summer of 1995 I also partlclpated in several of the negotratlon
sessions mee'ting with the"Santa’ Cruz CEO and President, Alok Mohan and its general counsel,
Steve Sabbath and others, including Jim Wilt, Geoff Seab_rook, and Kim Madsen.

6. Earlyin the process I informed Mr. Mohan that we were selling the entire UNIX

“business and all related assets. I wanted that to be very clear to him as we were asking for a
substantral sum for the sale. We continued to inform Santa.Cruz that it was buying the entire
UNIX business and assets; except as explained below.

7. Durmg the course of the negotlatlons, it became clear that Santa Cruz could not

‘afford to pay the purchase price we were requestmg, so various ways were explored to make it
po"sSible for Santa Cruz to make the purchase. The solution was th_at Nov_ell would retain an-

v mterest in the bmary royalty stream from the existing SVRX sub-licenses. It was never .
suggested or agreed in the negotlatxon in which I partrcrpated that Novell would retain the nght
to receive addmonal royaltres or fees _fro_m hcensmg of source code or from new sales of SVRX

: products Novelt did, however, retain certain limited rights to protect that existing SVRX binary'
_royalty stream. The responsnbrhty for the collection of those royaltles was placed upon Santa

Cruz because after the closing of the sale, they were to own the customer relattonshrps as they



had purchased the entire busrness and assocrated assets Smce Novell could report this ongomg

bmary royalty stream as profit( keepmg in mmd that thts revenue source was srmply a

~ .'mechamsm to reduce the upfront purchase prlce for Santa Cruz) 1t made the sale more attractrve ;

- and more easrly Justrﬁed to the Novell shareholders To the extent Novell clarms it retamed
~ rights to waive clarms that Santa Cruz or 1ts successors might have regardmg breaches of the
. ‘System V source code agreements this does not comport with the instructions I received from
i Robert Frankenberg nor wrth my recollectxon of the negotratrons or the agrcements, and, is
certamly contrary to dlscussrons I had wrth representatxves of Santa Cruz regardtng what Santa
» Cruz was buying and what Novell,was-retammg. As the Novell executtve eharged,wrth the sale
-of the UNIX business and assets, it was never my intent'or understanding that Nouell was
Aretaining rights o waive breaches of the UNIX System V source code agreements that may have
- docirred years aﬁer‘Novell sold those UNIX source assets to Santa Cruz.
8. Likewise, it was rny understanding and intent, as the Novell executive responsible 7

i_ for the negotratron of the transactron, that the UNIX copynghts were transferred to Santa Cruz

- aspartofthe transaction that was closed in December 1995 To that end, I signed on behalf of

:. ‘ ;Novell the Technolo gy chense Agreement (“TLA”) wrth Santa Cruz Operatrons in December

o 1995 ‘which, among other things, granted Novell the right, wrth certain limitations set forth

o therern to use the technology that we had just sold to Santa Cruz. If Novell had retamed the

s UNIX copyrights as it now claims, there would have been no need for the TLA mdeed Novell

~ would have needed‘ to grant Santa Cruza license o the technology.
9. During the coursé.of the negotiations, and in ‘rny'rnee_tings with representatives of- .

Santa Cruz, 1 never represented that Novell was rétaining the copyrights.' 1did, however, inform B .



the Santa Cruz team, including .Mr Mohan, that they were getting all of the assets except for @)
the payment back to Novell of the' bmary royalty streamn as mentioned above, (ii) any patents,
(m) accounts recelvable relatmg to the bmary royalty stream and (tv) some Master Llcensc
v Agreements Because Santa Cruz was buymg the entlre UNIX busmess tncludmg the source
code, it was ¢lear that they were getting the copyrights to that source code. We specifically and
repeatedly confirmed with Santa Cruz that they were not purchasmg any patents; ‘but no such
_ representatlons were made about the UNIX copyrlghts because 1t followed that w1th the sale of
' the underlymg UNIX source code, they were gettmg those associated copynghts 'l‘o the extent
the Excluded Asset Schedule is unclear on the copyright transfer issue, it should be read to
) conform 1o the intent and understandmg as 'stated above,'l.e., Novell sold the copynghts to Santa
Cruz. If that schedule were construed to exclude the UNIX copyrights from the transacnon, it
would not reflect the intent and understandmg of the transactron as agreed to between
representatives of Santa Cruz, including Mr. Mohan, and myself, nor does it comport with the
instructions I recerved from Bob F rankenberg upon commencmg the negottattons I have read
paragraph 11 of Mr. Chatlos’s declaratlon of October 1,2004 and 1 agree with his conclusxon
there regarding the Excluded Asset schedule. I_ also agree that Mr. Chatlos’s declaration
EE accurat’ely reflects the ne-gotiationand agreements of the parties in the sale of the UNIX:busine'ss :
| '_ and assocxated assets to Santa Cruz Operatlons | _ |
) 10. I have reviewed paragraphs 41 through 48 of Mrchael DeFazio’s October 3, 2003
declaration and to the extent he states that Novell retamed the UNIX copyrights, or that No_vell

.retamed the nght to recetve source code fees or walve on behalf of Santa Cruz orits successors,, '

| breaches of the UNIX System v source code agreements, he is mxstaken Mr DeFaz:o may havef



been mvolved somewhat in the sale of the UNIX assets in some fashlon, but he was not on the ‘
: A' lead negotratlon team and was notina posmon to dictate the intent or understandmg ofthe
: ]transactron Certamly, if Mr DeFazro really held those views at the time, he never expressed
‘them to me or anyone else of whom I am aware on the Novell transactlon team
1L | Itismy understandin_g that in 1996the parties executed Amendment No. 2 to, .
among otlter things, clarify any confuslon on the copyright transfer issue, as l.have explained
above." A | o
: 12 . As noted above I Jomed the Caldera lntemanonal Board of Drrectors in May of - |
2001 after Caldera lntematlonal acqulred the two UNIX divisions of Santa Cruz Operatlons
| ‘ Caldera lntematronal is now known as The SCO Group and I contmue to serve on the Board of
Directors. ‘During thet_ime that Ransom Love was the CEO of Caldera International and after I
joined its Board, there was never any occasion when 1 heard or was informed that the company
had reviewed 1ts UNIX System V source agreements in relation to IBM’s initiatives to support
and enhance Lmux and that Caldera lntematlonal had concluded that IBM was not breachmg ) -
 those source agreements or if there was a breach, the company did not care.. . In my view, asa
director of Caldera Intematlonal (later renamed SCO Group) there was never a decision, let
g alone a conscrous decnsron, to allow IBM or any other party ,to,freely and without restriction -
license_technology protected under the UNIX source code agreements,vfor the purpose of
making contributlons to Linux, or for any other purpose.
13, 1 have been made aware ‘_of_ a det:laration entered in this matter by Greg Jones,
who, at the »ti.rneo»f the ,Novell-Santa Cruz Operationstran'sactionyeas a staff attorney in the '

Novell legal department. -Although it is»poss'ible that someone in the Novell legal depamn_ent ,



‘ gave Greg Jones assxgnments relatlve to the documentation of the Novell- Santa Cruz :

- transacuon I do not recall hlm bemg mvolved with the APA and related closmg documents

o E Greg Jones was not part of the core Novell negotlatmg team, nor, to the best of my knowledge

was he mvolved in the negotlatlons w1th Santa Cruz buszness negotrators The firm of Wllson
:Sonsini Goodrxch & Rosati represented Novell in the transactron wrth Santa Cruz and worked

" wrth the Novell legal department in draﬁmg the agreements. The lawyers’ direction and
assignment was to memonallze the intent and agreement of the partles as dlrected by Bob

g .“Frankenberg and as camed out by by me, Ed Chatlos and our team. The ms1de and outs1de

B » lawyers for Novell workmg on the transactlon did not have the authonty or dlrectrve to change
material terms of the transaetron as intended and agreed by the respectlve negotlatmg teams. If
" any of those lawyers, including Mr. Jon'es, claim that the APA and related documents mean
something other than what is stated in my declaration and the declaration of Ed Chatlos they are
wrong It appears to me that Mr. Jones may be ot‘fering his current view or interpretation of the
agreernents rather than offering any factual testirnony from personalinyolvement in the

transaction.

November { , 2006 -






