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I, Doug Michels, declare as follows:
1. Isubmit this declaration in connection with The SCO Group. Inc, v. International

Business Machines Corporation, Civil Action No. 2:03CV-0294 DAK. (D. Utah 2003),
and The SCO Group v. Novell, Inc., Civil Action No. 2:04CV00139 DAK (D. Utah
2004). I make this declaration based upon personal knowledge.

_ Career at Santa Cruz

2. Ico-founded The Santa Cruz Operation, Inc. (“Santa Cruz”) with my father in 1978, and
was then empioyed with the company in various executive management positions.

3. T'was the President and Chief Executive Officer of Santa Cruz from April 1998 until May
2001, when Caldera International, Inc. (“Caldera™) acquired certain divisions of Santa
Cruz. Santa Cruz then changed its name to Tarantella, Inc., where I stayed on as
President and Chief Executive Officer untit 2003,

4. As the President and CEO of Santa Cruz, I becaxﬁe familiar with Santa Cruz’s UNIX
System V license agreements after we acquired the UNIX business and assets, including
the UNIX copyrights, from Novell in 1995.

5. Ihave reviewed the declarations of former. Santa Cruz employees Jim Wilt and Kim

© Madsen and agree with their expimﬁoh of the transaction with Novell and other issues.

Santa Cruz's Rights Under the System V License Agreement

6. Santa Cruz was iiself a UNIX System V licensee prior to its acquisition of the UNIX
business and copyrights from Novell. Asa UNI‘X System V licensee, Santa Cruz
understood it was obligated to keep coriﬁdential ali parts of System V software, including

modifications and derivative works, and including the methods and concepts therein,
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After Santa Crux obtained the UNIX business and assets from Novell, Santa Cruz viewed

the agreements the same way and informed our customers of those confidentiality

obligations.

. [ understand that others, including David McCrabb, may have offered less restriétive
interpretations of the UNIX System V licenses than I have set forth above. To the extent
those intetpretations are at odds with the explanation given above, they are at odds with
company practice and policy. Ihave reviewed the Declanrnon of Kim Madsen, ﬁho was
Santa Cruz’s Manager of Law and Corporate affairs, on this point and I agree with her
explanation of the UNIX System V licenses. It was our policy and practice that the sales
organization defer to the legal department on issues such as this;

- The employees at Santa Cruz who had the most experience in interpreting and enforcing
the UNIX $ystem V license agreements were the members of the UNIX licensing group
that had been part of UNIX Systems Labs (“*USL”) and Novell. The management of
Santa Cruz relied to a great extent on the eztperience and views of such individuals which
was consistent with the description set forth above.

. In connection with the 1995 purchase from Novell, the parties agreed that (as is
accurately explained by both Mr. Wilt and Ms. Madsen) Novell could retain the existing
binary royalty stream even though the entire UNIX business, source code and related
assets, including copyrights, were transferred to Santa Cruz, There was no intent to grant
Novell any right ;to waive or o direct or require SCO to waive, any of its intellectual

property rights or protections contained in the UNIX licenses.
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_ 10. After 1995, Santa Cruz’s business with respect to the UNIX System V source code
license agmer;zents consisted primarily in colleéting binary royalties attributable to
sublicensed object code product. At the same time, the UNIX System V software
included substantial intellectual property that Santa Cruz was using in later vetsjons of its
UNIX and UnixWare products. Accordingly, Santa Cruz had a strong continuing interest
in ptoteéting that property under the existing UNIX System V license agreements.

IBM’s System V License Buyout

11. In early 1996, Novell, and IBM attempteﬁ to negotiate. an agreement whereby Novell
would be paid a b;Jy-out settiement ﬁom IBM’s obligation of paying binary royalties
pursuant to its UNIX licenses. Novell even signed the agreement “on behalf of” Santa
Cruz without authority to do so. Santa Cruz believed tlns unilateral action by Novell was
contrary to SCO’s rights under the APA. We notified Novell of our belief that their
actions had breached our agreement with them and that we intended to aggressively
pursue all available remedies under the agreement. After ;Qrotractcd discussion,
correspondence and negotiation a settlement agreement was reached between Santa Cruz
and Novell and Santa Cruz, Novell and IBM agreed to a modiﬁeﬁ Amendment No. X
additionally, it was agreed Santa Cruz would receive a 1':ayment for this buy-out.- It was
my understanding that all parties clearly understood that the Amendment did not
negatively impact our rights under the APA, and the related UNIX licenses, including our
core source code rights. -

12. No one ever sxpressed the view to me that Amendment No. X precluded Santa Cruz from

terminating IBM’s UNIX source code or sublicensing agreements in the event of a
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ﬁreach. I would not have agreed to the termns of Amendment X if it had been explained to

me that way. Ialso agree with Ms. Madsen’s statemeats on this point.

Project Monterey _

13. 1 supported and helped to ncgotiaté Santa Cruz’s work with IBM in I;roject Monterey in
1998, and I oversaw the progress of the work duririg my tenure at Santa Cruz. Ithought
that Project Monterey represented a valuable opportunity for both companies. :

14. One of the principal components of Project Monterey was that Sarita Cruz and IBM
would work together as partners in the joint development and general commercial release
ofa product designed for use on a prospective fntel 64-bit chip.

15. In conjunction with the foregoing principal corponent of the Project, IBM would have
the rig,ht to use Santa Cruz’s UnixWare/SVr4 code in !BM’s AIX for Power product, but
the propriety of IBM’s use of that code was inextricably linked to the release of a
commercially viable joint product for use on the Intel 64-bit chip.

16. 1 am told that as early as October 2000, IBM had released a version of AIX for Power
with hundreds of thousands of lines of UnixWare/SVr4 source code which I did not know
at the time. At the same time, Sant_a Cruz was focused on moving the project forward
and was looking forward to the release of the joint products as contemplated by the
agreement between the [BM and Santa Cruz and we believed IBM was pursuing the same

goal at that time.
17. Santa Cruz believed during the course of Project Monterey that IBM was serious about

the joint development of a general commercial release of the Joint product for use on the

Intel 64-bit chip, and relied on IBM's repeate& representations of its commitment to the



Project. Ispecifically recall a meeting with IBM executives, including Ron I.auderdﬁlc.
in the summer of 2000 in which I asked IBM to confirm that it was not focusing on Linux
at the expense of ijet‘:t Monterey, and in which IBM assured me that they were
pursuing Project Mbnterey vigorously. During the course of P:ojeét Monterey, IBM
consistently maintained this position. |

18. IBM also strenucusly maintained that its support of Linux through the project known &s
Trillian (to port Linux to IA-64) in .m way impacted their support of Project Monterey
and that the ﬁee aperating systems needed to support some [BM database products would
not be a significant factor in the enterprise or high-end server markets where we were

well positioned. We accepted IBM's assertions on this point.
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Santa Cruz’s Vigw of Limux

19. In mid to late 1999, because the Linux .system was begmmng fo encroach into some small
business uses and major players in the computer industry, including IBM, had announcgd
support for Linux, Santa Cruz considered and preliminarily investigated the possibility
that UNIX System V source code had been incorporated into Linux without
authorization, Although this preliminary investi_gatiron indicated that there were some
potential a_md suspicious problems with Linux, we concluded that it was not then in Santa
Cruz’s interests to undertake an exhaustive and expensive investigation of the issue.
Santa Cruz did not undertake to analyze, fér example, whether any version of Linux
canstituted a derivative work of any version of UNIX System V within the meaning ofr

| the copyﬁghf’ laws.

20. One of the key premises of Project Monterey, as representatives of IBM repeatedly | ,
confirmed to me, was that the parties were to create a family of UNIX-based products
that would provide revenues to benefit both parties in the market for UNIX on the Intel
architecture chips, including the 64-bit chip.

21. The intent of the Joint Development Agreement, as confirmed by IBM’s representations,

| was that (among other things) the parties would jointly develop an JA-64 product and
each receive royalties from the sales of that product; that the commercial release of the
IA-64 product would permit IBM to use SCO’s UnixWare source code for use in IBM’s
existing AIX operating system; and that IBM would permit SCO to use AIX souzce code

to develop SCO’s UnixWare product.



22. When 1 and others at Santa Cruz informed IBM that Santa Cruz was concerned about
IBM’s annmuimd suppbrt for Linux and how that might impact Project Monterey ,
IBM's response was to emphasize that Linux was not being supported by IBM asa
commercially hardened operating system and would not substanﬁally‘encmanh on Santa
Cruz’s core markets or the markets ta;gcted by Project Monterey, and that we need not
\m;rry abt_)ut'it.

23. By 1999, systems based on Intel processors and designed for corporate server
envixpnments had become more competitive with proprietary RISC based systems. With
both. Project Monterey products and Santa Cruz’s other offerings, Santa Cruz was well

positioned to obtain greater penetration into this market.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge.

November 9, 2006






