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 As indicated on the Pretrial Order, the parties agree that SCO’s alternative claim for 

specific performance should be resolved by the Court.  The parties have reached agreement that 

the claims concerning the scope and exercise of Novell’s waiver rights – specifically Novell’s 

Fourth Counterclaim which seeks a declaration that the waiver was properly authorized by the 

APA and SCO’s Third Claim for Relief that alleges such waiver violates the implied duty of 

good faith and fair dealing –also are properly resolved by the Court without a jury, as the claims 

seek declaratory relief and not monetary damages. 

The parties’ agreement follows from the general rule that claims seeking legal remedies 

entitle a party to a jury trial, and claims for equitable relief are determined by the Court.  Simplot 

v. Chevron Pipeline Co., 563 F.3d 1102, 1115 (10th Cir. 2009) (quoting City of Monterey v. Del 

Monte Dunes at Monterey, Ltd., 526 U.S. 687, 710 (1999).  Because the relief sought on these 

issues is equitable, “neither the party seeking that relief nor the party opposing it is entitled to a 

jury trial.”  Marseilles Hydro Power, LLC v. Marseilles Land & Power Co., 299 F.3d 643, 648 

(7th Cir. 2002) (observing that even in a breach of contract claim, where the plaintiff seeks 

equitable relief and not damages, there is no entitlement to trial by jury).   

The testimony on these non-jury issues is largely if not entirely from the same witnesses 

who will be testifying regarding the slander of title claim and counterclaim.  While there would 

be a single trial of all of these issues, the slander of title claim and counterclaim would be 

decided by the jury and the remaining issues by the court upon the conclusion of the jury trial.  

SCO only recently learned that Novell proposes to have the jury issue an advisory verdict 

on SCO’s alternative claim for specific performance and on Novell’s defense of “unclean 

hands.”  As to “unclean hands,” SCO disputes that either the Court or jury should consider that 
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issue and contends that it is not properly an issue in this case.  SCO will explain the basis for its 

argument on March 5, 2010, in its objections to Novell’s proposed jury instructions.  As to any 

advisory verdict, SCO opposes that request as well.  Novell has agreed that the claim of specific 

performance is one for the Court alone to resolve.  The trial will already be sufficiently complex 

that it would be unduly burdensome and unreasonable to ask the jury to consider an issue that is 

not their province to resolve, and it would prejudice the jury’s deliberations concerning the other 

issues before it.  Unless otherwise directed, SCO would plan to put in briefing on this issue in its 

submission due by 5 p.m. on March 4, 2010.  

CONCLUSION 

 By agreement of the parties and in accordance with federal law, SCO submits that its 

alternative claim for specific performance regarding the copyrights, Novell’s claim for 

declaratory relief regarding its purported waiver of SCO’s claims against IBM, and SCO’s claim 

that such waiver violates the implied duty of good faith and fair dealing, even if authorized, are 

to be decided by the Court. 

 DATED this 2nd day of March, 2010. 

      By:  /s/ Brent O. Hatch   
HATCH, JAMES & DODGE, P.C. 
Brent O. Hatch 
Mark F. James 
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David Boies 
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Sashi Bach Boruchow 
 
Counsel for The SCO Group, Inc. 
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