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1 APPEARANCES: 1 BE IT REMEMBERED that on Friday, April 27, 2007,
2 . .
2 commencing at the hour of 1:03 p.m., at the law offices
3 For the Plaintiff/Counterclaim Defendant: 9 N P I
4 Edward Normand 3 of Wilson Sonsini Goodrich & Rosati, 650 Page Mill Road,
-and- 4 PdoAlto, California, before me, LESLIE ROCKWOOD, a
5 Thomas Strong (paralegal) - . o
Boies, Schiller & Flexner, LLP 5 Certified Shorthand Reporter in the State of California,
6 333 Main Street 6  personally appeared
Armonk, New Y ork 10504 7 AARON J ALTER
7 (914) 749-8200
8 8  called asawitness by the Plaintiff-Counterclaim
o R%]/an E. Tibbitts » - 9  Defendant in the above-entitied action, who, having been
The SCO Group, General Coun .
355 South 520 West, Suite 100 10  duly sworn, by the Certified Shorthand Reporter to tell
10 Linden, Utah 84042 11  thetruth, the whole truth and nothing but the truth,
" (801) 765-4999 12 testified under oath asfollows:
12 For the Defendant/Counterclaim Plaintiff: 13:03:24 13 ~000--
13 Kenn_eth Brakebill 13: 03: 24 14 THE VIDEOGRAPHER: Good afternoon. Here
14 A|\1/I205r|”\IAS:rnkg ;(:g;ter, LLP 13: 03: 51 15  begins Videotape Number 1 in the deposition of Aaron
San Francisco, California 94105-2482 13: 03: 56 16  Alter inthe matter of SCO Group versus Novell, Inc., in
12 (415) 268-7455 13: 04: 01 17  the United States District Court for the District of
17  For The Witness: 13: 04: 04 18  Utah, case number 2:04CV00139.
18 Mark Parnes ) ) 13:04:10 19 Today's date is April 27th, 2007. Thetime
Wilson Sonsini Goodrich & Rosati, PC o . ) L
19 650 Page Mill Road 13: 04: 15 20  is1:04 p.m. Thisdeposition isbeing taken at 650 Page
Palo Alto, California 94304-1050 13: 04: 23 21 Mill Road, Palo Alto, California. The videographer is
22 (650) 320-4878 13: 04: 27 22 Marty Mgdoub, here on behalf of Esquire Deposition
22 TheVideographer: Marty Majdoub 13: 04: 30 23 Services, 505 Sansome, Suite 502, San Francisco,
3431 24 Cdifornia
25 13: 04: 35 25 Would all counsel please identify yourselves
Page 3 Page 5
1 INDEX OF EXAMINATION 13:04: 38 1  and state whom you represent.
g b Zage 13: 04: 39 2 MR. NORMAND: Ted Normand from Boies,
Examination by Mr. Norman 5, 142 ]
. ! 13: 04: 42 3 .
4 by Mr. Brakebill 138 Schiller & Flexner, for The SCO Group
5 13:04: 43 4 MR. TIBBITTS: Ryan Tibbitts, general counsel
6 13: 04: 45 5  for The SCO Group.
; 13: 04: 47 6 MR. BRAKEBILL: Ken Brakebill, Morrison &
9 INDEX OF EXHIBITS 13: 04: 48 7 Foerster, for Novell.
10  Number Description Page 13:04: 49 8 MR. PARNES: Mark Parnes, Wilson Sonsini
11  EX 1072 Letter to Dear Sirsfrom Scott 137 13:04: 51 9  Goodrich & Rosati, on behalf of the witness, Aaron Alter.
12 D. Lester, 5/01/96. 13: 04: 54 10 THE VIDEOGRAPHER: Would the court reporter
EX 1073 Strategic Development Agreement 137 13:04:55 11  pleaseswear in the witness.
13 Between Novell, Inc., and The 12 THE REPORTER: Raise your right hand, please,
Santa Cruz Operation, Inc. 13 Mr. Alter.
14 )
EX 305 Exhibit 8, Filed 4/20/07. 138 14 Y ou do solemnly state that the evidence you
15 15  shall givein thismatter shall be the truth, the whole
EX 306 Fax to Jeffrey P. Higginsfrom 140 16 truth and nothing but the truth, so help you God.
16 Brobeck Phleger & Harrison, 17 THE WITNESS: | do.
with attachment, 9/18/95.
17 18 EXAMINATION BY MR. NORMAND
--000-- 13:05: 09 19 Q. Good afternoon, Mr. Alter. I'm going to hand
18 13:05:13 20  youwhat'spreviously been marked as Exhibit 1066.
;g 13: 05: 20 21  Exhibit 1066 is SCO's Notice of Subpoenato Wilson
21 13: 05: 27 22 Sonsini dated February 9th, 2007. And thelast pageis
22 13:05: 31 23 titled Exhibit A, Topicsfor Deposition. And | want to
22 13: 05: 37 24 askif you areprepared to address Topics 1 and 2 listed
o5 13: 05: 44 25  inthat Exhibit A.
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13: 05: 47 1 A. | am. 13: 08: 42 1 A. Asapartner hereat Wilson Sonsini.
13: 05: 51 2 Q. And can you tell mewhat you did to prepare 13: 08: 47 2 Q. What was your involvement with respect to the
13: 05: 55 3 yourself totestify to Topics 1 and 2? 13:08:52 3 asset purchase agreement or APA?
13: 05: 58 4 A. | met with Mark Parnesand with counsel for 13:08: 55 4 A. | assisted the senior partner on the
13: 06: 09 5 Novell, Ken. | viewed the declarations of Tor Braham and 13:08: 59 5 transaction, Tor Braham, in thetransaction. And with
13: 06: 21 6 David Bradford. And | reviewed certain documentsthat 13: 09: 04 6 respect to the agreement, Tor wasthe primary negotiator.
13: 06: 30 7  wereexecuted and prepared contemporaneously with the 13:09: 12 7 And| attended, | believe, most of the negotiating
13: 06: 35 8  timing of thetransaction. 13:09: 18 8 sessions concer ning the agreement and helped preparethe
13: 06: 38 9 Q. Isthereanything elsethat you did to 13:09: 22 9  ancillary agreementsand review the exhibits, et cetera.
13: 06: 40 10  prepare? 13:09: 31 10 Q. Isthereanything else that you can recall
13: 06: 41 11 A. No. 13:09: 33 11  that you did with respect to your involvement with the
13: 06: 49 12 Q. Can you tell mewhat you and Mr. Brakebill 13:09: 35 12 APA?
13: 06: 52 13  and Mr. Parnesdiscussed? 13:09: 35 13 A. No.
13: 06: 54 14 MR. PARNES: Weéll, I'll instruct not to 13: 09: 40 14 Q. With respect to the employees of the company,
13: 06: 56 15  answer based on attorney-client privilege and the theory 13:09: 42 15  whoweretheprincipal negotiators of the APA from Santa
13: 06: 59 16  being, one, discussionswith meisbeing privileged as 13:09: 46 16 Cruz?
13:07: 02 17 his counsel, and two, the privilege with respect to with 13: 09: 46 17 A. My recollection isthe process from start to
13: 07: 04 18  Novell isthat they reflected communications concerning a 13:09: 53 18  finish wasquite accelerated. It took a couple of weeks
13: 07: 07 19  former client of thefirm. 13:10: 00 19  from when adetermination was made to proceed. Most of
13: 07: 10 20 MR. NORMAND: Well, wasn't Mr. Brakebill part 13:10: 05 20  thenegotiationstook placein the offices of Brobeck
13: 07: 11 21 of the discussion? 13:10: 10 21 Phleger & Harrison, counsel to SCO. And it was almost
13:07: 12 22 MR. PARNES: Hewas. 13:10: 13 22 exclusively between lawyers and outside lawyers at that.
13: 07: 13 23 MR. NORMAND: You don't regard him asathird 13:10: 19 23 Q. You'resayingthat -- | guessyou called it a
13: 07: 16 24 paty? 13:10: 24 24 two-week process; isthat right? Or acouple of weeks, |
13: 07: 16 25 MR. PARNES: No. 13:10: 26 25 think you said?

Page 7 Page 9
13:07: 17 1 MR. NORMAND: And that's because he 13:10: 28 1 A. Sothiswas September of '95, and | think the
13:07: 19 2 represents Novell? 13:10: 34 2 document draftsstarted in early that month, and asyou
13:07: 20 3 MR. PARNES: Correct. 13:10:41 3 know, got signed up by thethird week of that month.
13:07: 21 4 Q. BY MR. NORMAND: And did any of the documents 13:10: 43 4 Q. Do you recall whether there were negotiations
13:07: 22 5  that you reviewed refresh your recollection asto Topics 13:10: 52 5  before September of '95 with respect to what became the
13:07: 27 6 land2? 13:10: 55 6  asset purchase agreement?
13:07: 27 7 A. Toacertain extent. 13:10: 59 7 A. | donot.
13:07: 30 8 Q. And could you identify any of those 13:11: 00 8 Q. From the Brobeck side, who do you recall
13:07:32 9  documents? 13:11: 04 9  beinginvolved in the negotiations regarding the APA?
13:07: 35 10 A. Sothedeclarations, primarily, and the asset 13:11: 07 10 A. Jeff Higgins, primarily, who was, | think, a
13:07: 43 11 purchase agreement and the portions of the schedules 13:11:12 11  junior partner at that time, about my vintage, and a
13:07: 50 12 thereto. 13:11:16 12 senior partner named Ed Leonard.
13:08: 03 13 Q. Did you speak with anyone elsein preparation 13:11: 21 13 Q. Anyoneelsethat you can recall from the
13: 08: 06 14 for your deposition today? 13:11: 24 14  Brobeck side?
13: 08: 07 15 A. | did not. 13:11: 24 15 A. No.
13:08: 08 16 Q. How wereyou employed in 1995? 13:11: 30 16 Q. Can you recall whether there were any
13:08:11 17 A. | wasan employee of Wilson Sonsini at that 13:11:32 17  participantsin these negotiations from Santa Cruz
13:08: 16 18 time 13:11: 35 18 itself?
13:08: 16 19 Q. Wereyou an associate at that point? 13:11: 36 19 A. | don't recall theinvolvement of any
13:08:19 20 A. | wasapartner already. | -- 13:11:38 20  executivesnor in-house counsel from the Santa Cruz
13: 08: 26 21 Q. And when had you become a partner? 13:11: 41 21  operation being present when | wasinvolved.
13:08: 28 22 A. Sol becameapartner in 1993. 13:11: 47 22 Q. And when did your involvement begin?
13:08:32 23 Q. What year did you graduate from law school? 13:11: 50 23 A. | would say those last -- those two, two and
13:08: 35 24 A. 1n 1985. 13:11:53 24 ahalf weeksin September.
13:08: 37 25 Q. And how areyou employed now? 13:11:54 25 Q. Soif I told you the APA was signed
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13:11:58 1 September 19, 1995, does that help you better estimate 13:14: 32 1 principals being present. However, | do know that we
13:12:02 2 when you think your involvement began? 13:14: 41 2 werein constant contact with David Bradford, the general
13:12: 04 3 A. I'm not surewhat you mean by " involvement,” 13:14: 45 3 counsel, and most of those communications were between
13:12: 06 4 Ted. What isit that you're-- 13:14: 48 4 Torand David.
13:12:08 5 Q. | thought what you had said was -- and | may 13:14: 51 5 Q. BY MR. NORMAND: When you say " most," do you
13:12:12 6 have misunder stood -- but your involvement coincided with 13:14:53 6 know if they were communications between Tor and anyone
13:12: 17 7 the time when the attorneys were primarily at Brobeck 13:14:55 7 other than Mr. Bradford at Novell?
13:12: 21 8  negotiating the language of the APA. 13:14: 57 8 A. | wouldn't know.

9 A. Right. 13:14:59 9 Q. Do you know, thisisa bit redundant of what
13:12: 22 10 Q. Isthat not right? 13:15: 03 10 | asked you earlier. | asked you with respect to Santa
13:12: 23 11 A. That'smy recollection given the passage of 13:15: 06 11 Cruz earlier. Doyou know whether there were discussions
13:12: 25 12 time wasthat that waswhen | was most involved in the 13:15: 09 12 between the business people at Novell and Santa Cruz at
13:12: 31 13  transaction. 13:15:13 13  anytimein 1995 prior to your involvement?
13:12:31 14 Q. Okay. Do you recall whether you had any 13:15: 16 14 A. | would just be speculating, and | don't have
13:12: 34 15 involvement prior tothat time when therewas mostly 13:15: 23 15  a--1don't haveasenseof the natureand extent of any
13:12: 39 16 negotiation in the Brobeck offices? 13:15: 27 16 communications between the principals.
13:12: 45 17 A. I don't-- | don't recall. 13:15:31 17 Q. And what was Mr. Bradford'srole after you
13:12: 50 18 Q. And do you know whether anyone from Wilson 13: 15: 36 18  becameinvolved?
13:12:53 19  Sonsini wasinvolved in the negotiations leading up to 13:15: 37 19 A. Well, hewasasenior VP, general counsel,
13:12:57 20  theAPA prior tothetimewhen the attor neys were mostly 13:15: 43 20  wasinvolved in all of the transactional work that Novell
13:13: 00 21 intheBrobeck office negotiating the language? 13:15: 49 21 did, and | believethat hewasin fairly constant
13:13: 04 22 MR. BRAKEBILL: Foundation. 13:15: 56 22 communication with Tor on the cour se of the discussions.
13:13: 05 23 Y ou can answer. 13:16: 02 23 Q. And why do you believethat?
13:13: 06 24 MR. PARNES: He's objecting. Y ou can answer 13:16: 04 24 A. Becausetherewould be -- my recollection is
13:13: 08 25  thequestion unless there's an instruction. 13:16: 08 25  that therewould be updates and reportsgiven at the end

Page 11 Page 13

13:13:10 1 THE WITNESS: Okay. Sorry. 13:16:12 1 of aday or that we copied him on everything. We'd get
13:13: 11 2 MR. BRAKEBILL: From timeto time, there 13:16: 17 2 feedback from him, ismy recollection.
13:13:13 3 might be objections for the record. 13:16: 24 3 MR. NORMAND: | takeit the nature of

4 THE WITNESS: Okay. 13:16: 28 4 Mr. Alter's discussions with Mr. Bradford is privileged
13:13: 14 5 MR. BRAKEBILL: And unlessthere'san 13:16: 30 5 territory; isthat right?
13:13:15 6 instruction from Mark, you can answer the question. 13:16:31 6 MR. PARNES: Well, I will assert the
13:13:17 7 THE WITNESS: Okay. 13:16: 34 7  privilege. Obviously, Counsel, to the extent there'sa
13:13:19 8 My understanding and recollection is that 13:16: 38 8  waiver, we can talk about that. And | don't know what
13:13: 22 9  that would have been Tor Braham. 13:16: 41 9  discussionsyou al have had about waiving any
13:13: 24 10 Q. BY MR. NORMAND: And do you know when 13:16: 44 10 communications with David Bradford, for example. But |
13:13: 26 11 Mr. Braham'sparticipation began in the discussionsthat 13:16: 47 11 needtoassertit, and then | canlet counsel waiveit,
13:13:31 12 leduptothe APA? 13:16: 49 12 if hewants.
13:13: 32 13 A. 1 donot. 13:16:51 13 MR. BRAKEBILL: I'll state for the record
13:13:33 14 Q. But | takeit from your answer that you know 13:16: 53 14 that we believe that there may be some discussions
13:13:38 15 it wasbeforeyour involvement; isthat right? 13:16: 55 15  between Mr. Bradford and Mr. Alter or Mr. Braham or
13:13: 41 16 A. | would suggest that would be likely. Tor 13:16: 59 16 Wilson Sonsini that may not be privileged, and to the
13:13:48 17  wastheprimary point of contact in the transaction, and 13:17: 02 17  extentthat Mr. Bradford was operating in a business
13:13: 52 18  when| got called, it wasto assist him with the deal. 13:17: 05 18 capacity and no advice was being transmitted back and
13:14: 00 19 Q. With respect to the employees of Novell, who 13:17: 09 19 forth, just for the record.
13:14: 02 20  weretheprincipal participants from the Novell side? 13:17: 11 20 Q. BY MR. NORMAND: Let meask if you havea
13: 14: 06 21 MR. BRAKEBILL: Foundation. 13:17:13 21 view astowhether during thistime, thetimeleading up
13:14: 08 22 MR. PARNES: You can answer. 13:17:18 22 totheexecution of the APA, Mr. Bradford wasactingin a
13:14: 09 23 THE WITNESS: Novell's primary offices were 13:17: 21 23 businesscapacity or alegal capacity for Novell?
13:14: 17 24 inUtah, werein Provo. And during the intense period of 13:17: 29 24 A. Sol don't have a specific recollection. |
13: 14: 26 25  negotiation of the APA, | don't recall any Novell 13:17: 40 25 would say that David -- David was the senior in-house
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13:17: 45 1 lawyer at Novell, and he was the onewho hired us. And 13:21:15 1  think.
13:17: 48 2 wetalked to him asalawyer. Hewasa senior business 13:21:15 2 A. | don't think it wasKen.
13:17: 54 3 guyinthesensethat hewasour client. But | don't 13:21:17 3 Q. I'msorry. Another counsel for Novell?
13:17: 58 4 know how better to answer that, Ted. 13:21: 20 4 A. Yeah, wewere saying, hey, thisisgoing on,
13:18: 06 5 Q. Towhat extent wasMr. Bradford involved in 13:21:23 5  wemay need totalk to you -- okay.
13:18: 09 6  thedrafting of the APA, if at all? 13:21: 25 6 Q. My question was, apart from that, and | think
13:18:13 7 A. | would speculate that hewasn't involved in 13: 21: 27 7 you've answer ed it, but you didn't speak with Mr. Braham?
13:18: 17 8 thedrafting at all, but wasinvolved in thereview of 13:21: 31 8 A. Correct.
13:18: 20 9  thedocument beforeit went over and would then review 13:21:31 9 Q. Haveyou had occasion, apart from counsel for
13:18: 24 10  revisions. Wewouldn't have-- 1 would -- | would submit 13:21: 34 10 Novell, to speak with anyone else -- and apart from your
13:18: 28 11 that we wouldn't have sent off revised versions 13:21: 37 11 counsel today -- to speak with anyone elseregarding the
13:18:33 12 without -- without having reviewed them with David first. 13:21: 40 12 subject matter of what you'retestifying to today --
13:18: 38 13 Q. Let mejust ask for therecord: Canyou 13:21: 41 13 A. No.
13:18:41 14 recall what thetopicsregarding the APA that you 13:21: 42 14 Q. -- apart from 1995?
13:18: 47 15  discussed with Mr. Bradford were? 13:21: 43 15 A. No.
13:18: 50 16 A. | don't recall discussing any specific topics 13:21: 48 16 Q. Did James Tolonen have any role with respect
13:18: 52 17 with David. 13:21:53 17  tothenegotiation of the APA?
13:18:53 18 Q. And what were thetopicsthat Mr. Bradford 13:21: 57 18 A. | don't recall.
13:18: 55 19  and Mr. Braham discussed with respect to the APA? 13:22: 09 19 THE WITNESS: Could | have aminute, a second
13:18: 59 20 A. | don't recall beingin -- on meetings or 13:22:11 20  withyou.
13:19: 02 21  telephone conversationswhere| could tell you the 13:22:11 21 MR. PARNES: Sure.
13:19: 05 22 gpecific topicsthat wer e discussed. 13:22:12 22 THE WITNESS: Talk about something. Will you
13:19: 11 23 Q. Soif there were discussions between 13:22: 14 23 excuseme.
13:19: 14 24 Mr. Bradford and Mr. Braham regarding the APA, you can't 13:22:15 24 MR. NORMAND: Of course.
13:19: 17 25  tell meabout them today; isthat right? 13:22:15 25 THE VIDEOGRAPHER: We are now going off the
Page 15 Page 17
13:19:19 1 A. That'scorrect. 13:22: 17 1 record. Thetimeis1:22 p.m.
13:19: 24 2 Q. Would it surpriseyou if Mr. Bradford had 2 (The witness and his counsel confer off
13:19: 28 3 told several peoplethat hewasn't really involved with 13:23:43 3 the record.)
13:19: 30 4 thetransaction and recalls almost nothing about it? 13:23:43 4 THE VIDEOGRAPHER: We are now back on the
13:19:33 5 MR. BRAKEBILL: Foundation. 13:23: 45 5  videorecord. Thetimeis1:23 p.m.
13:19: 35 6 MR. PARNES: Y ou can answer the question. 13:23: 48 6 Q. BY MR.NORMAND: Mr. Alter, you'vealluded a
13:19: 37 7 THE WITNESS: Okay. Would it surprise me? 13:23:52 7 coupleof timesto Tor Braham'srole. Let mejust ask
13:19: 45 8  It'sbeen 12 years. Hedid alot of dealswith Tor and 13:23:55 8  youwhat, in thefirm'sview, was Tor Braham'srolein
13:19: 50 9  withmeat thefirm. So| guessthe answer would be no. 13:24: 01 9 connection with negotiation and drafting of the APA?
13: 20: 07 10 Q. BY MR. NORMAND: Haveyou had occasion to 13:24: 03 10 A. | would say he wasthe primary negotiator and
13:20: 09 11  discusswith Tor Braham the subject matter of what you're 13:24: 07 11 primary drafter.
13:20: 12 12 testifyingtotoday? | mean apart from 1995? 13:24: 08 12 Q. On the Novell side, you mean?
13: 20: 17 13 A. Yeah. Sowhen thelitigation first arose, | 13:24: 10 13 A. Correct.
13: 20: 27 14  wascalled by counsel for Novell. 13:24:19 14 Q. And apart from yourself, was there anyone
13: 20: 34 15 MR. BRAKEBILL: | would say stop there. To 13:24: 22 15  dseontheNovell sideinvolved in drafting the APA?
13: 20: 38 16  theextent that you're going to veer into the substance 13:24: 26 16 A. Not tomy recollection. Therewas one other
13:20: 41 17 of those discussions, we believe those are privileged. 13: 24: 30 17 attorney, ajunior attorney named Shannon Whisenaut who
13: 20: 44 18 THE WITNESS: Okay. And thiswould have been 13:24: 35 18  wason theteam.
13: 20: 46 19  acoupleof yearsprior. Therewasa-- nothing since 13:24: 37 19 Q. And do you know whether shedid any drafting?
13: 20: 53 20  initial word, there was a dispute ongoing. Tor had left 13: 24: 40 20 A. | don't recall.
13:20: 58 21 thefirmin -- | forget exactly when, but he was no 13: 24: 48 21 Q. Did the business people or the attor neys set
13:21: 05 22 longer at thefirm. So didn't talk with him about 13:24:51 22 thetermsof the deal under the APA?
13:21: 09 23 anything, realy, for along time. 13:24:54 23 MR. BRAKEBILL: Vague and ambiguous.
13:21:11 24 Q. BY MR. NORMAND: So you were beginning to 13:24:55 24 MR. PARNES: Join in the objection.
13:21:12 25  alludeto aconversation you had with Mr. Brakebill, | 13:24:57 25 You can answer the question.
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13: 24: 58 1 THE WITNESS: | think the terms of the APA 13:28:18 1 MR. NORMAND: | said during the negotiation
13: 25: 04 2 cameout of aterm sheet that had been discussed and 13:28: 20 2 of theAPA.
13:25: 12 3 negotiated, and that formed the basis for the asset 3 MR. BRAKEBILL: I thought you said
13: 25: 17 4 purchase agreement's preparation. So | would submit it 13:28:22 4 acquisition. Okay.
13:25: 21 5  wasajoint effort and exercise. 13:28: 22 5 THE WITNESS: Y ou're asking before the
13: 25: 28 6 Q. BY MR. NORMAND: Do you know who negotiated 13:28:24 6 transaction closed and the consideration was granted, did
13: 25: 32 7 thetermsof theterm sheet? 13:28: 28 7 Novell have a position at SCO?
13: 25: 34 8 A. 1 donot. | would -- I would submit that it 13:28: 30 8 Q. BY MR. NORMAND: Correct. We'll start with
13: 25: 41 9 as-- if it was -- if the firm wasinvolved, it was 13: 28: 32 9 that.
13:25: 44 10  primarily Tor, and | suspect we wereinvolved. 13:28:32 10 A. I'm not awareif they did.
13: 25: 49 11 Q. And do you have a view asto who set the 13:28: 34 11 Q. How about after the execution?
13:25:54 12 termsof theterm sheet on the Santa Cruz side? 13:28: 37 12 A. Because a portion of the consideration was
13: 25: 58 13 A. | donot. 13:28: 40 13 equity, yes.
13: 26: 00 14 Q. Youdon't know if it was Mr. Higgins or 13:28:41 14 Q. Do you know when Novell sold that position in
13:26: 06 15  Mr. Leonard or someone else? 13: 28: 46 15  SantaCruz'sstock?
13:26: 10 16 A. Well, | donot know that. Brobeck was 13: 28: 47 16 A. | donot.
13: 26: 16 17 brought in as counsel for thetransaction. | don't know 13: 28: 47 17 Q. WasLarry Sonsini on the Novell board of
13:26: 19 18  whenthey were. It'spossible the term sheet was 13:28:52 18  directorsduring the negotiation of the APA?
13: 26: 22 19  negotiated beforetheir involvement, but I'm not sure. 13:28: 54 19 A. | know hewason Novell'sboard for a period.
13: 26: 25 20 Q. Wasthe question of which assets would 13:28:56 20 | don't recall whether that was contempor aneous with this
13:26: 31 21 transfer oneof the principal aspects of the deal? 13:28:59 21 transaction.
13: 26: 34 22 A. That'smy recollection. 13:29: 00 22 Q. Do you know whether Mr. Sonsini wason the
13:26: 39 23 Q. How did Wilson Sonsini keep Novell infor med 13:29: 03 23 Novell board of directorsin 2001? | know we're off
13:26: 43 24 astothedevelopmentsin the negotiation of the APA? 13:29: 06 24 topic, but --
13: 26: 47 25 A. | believethat Tor communicated with David 13:29: 07 25 A. | don't.
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13:26:51 1 and perhapsothersat Novell on aregular basis, but | 13:29: 08 1 Q. WasNovell involved in litigation against
13:26: 56 2 believehisprimary point of contact would have been 13:29: 11 2 SantaCruzduring the course of the negotiation of the
13:27: 00 3 David Bradford. 13:29:13 3 APA?
13:27: 01 4 Q. You say perhapsothersat Novell. Doyou 13:29: 14 4 A. Not that I'm aware of.
13:27: 04 5  know of anyonein particular that he might have been in 13:29: 16 5 Q. And was Novell contemplating litigation
13:27: 06 6  touch with? 13:29: 20 6  against Santa Cruz during the cour se of the negotiation
13:27: 07 7 A. No. 13:29: 22 7 of the APA?
13:27: 07 8 Q. And why do you say that? Isit surmise? 13:29: 23 8 A. Not that I'm aware of.
13:27:11 9 A. I'm just surmising that -- yeah. 13:29: 24 9 Q. | understand there's probably --
13:27: 22 10 Q. Was Santa Cruz a client of Wilson Sonsini 13:29: 26 10 MR. PARNES: It'sall right. He doesn't
13:27: 25 11 prior tothe APA? 13:29:28 11 know.
13:27: 26 12 A. That'smy recollection, yes. 13:29: 29 12 MR. NORMAND: -- an objection there.
13:27: 29 13 Q. And do you know whether a waiver was obtained 13:30: 01 13 Q. I'm handing you, Mr. Alter, what's previously
13:27:32 14  for purposesof negotiating the APA? 13:30: 05 14 been marked as Exhibit 1, which istitled " Asset Purchase
13:27: 34 15 A. | believe awaiver, conflict waiver was 13: 30: 08 15  Agreement," which I think we've already been calling the
13:27: 39 16  obtained from both. Noticewas given and a waiver was 13:30: 11 16 APA today.
13:27: 42 17 obtained. 13:30: 12 17 | takeit you recognize the document?
13:27: 42 18 Q. And do you know who wasinvolved in that 13:30: 14 18 A. | do.
13: 27: 45 19  issueof thewaiver? 13:30: 16 19 Q. Inthe APA, did Novell intend to transfer to
13:27: 45 20 A. | don't recall. 13:30: 21 20  SantaCruzany intellectual property rightsin the UNIX
13:27: 46 21 Q. Wereyou involved? 13: 30: 24 21 sourcecode?
13: 27: 47 22 A. If I was, | don't recall. 13:30: 37 22 A. I'm not sure how to answer that question in a
13:28: 02 23 Q. Do you know whether Novell owned a position 13:30: 40 23 granular fashion. | mean, | think the agreement's clear
13:28: 04 24 in Santa Cruz'sstock during the negotiation of the APA? 13:30: 44 24 onwhat wastransferred, in my judgment.
13:28:15 25 MR. BRAKEBILL: Didyou say negotiation? 13:30: 52 25 Q. And in your judgment, doesthe APA transfer
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Page 22 Page 24
13:30:58 1 anyintellectual property rightsin the UNIX source code 13:35:16 1 maintenanceinformation concerning UNIX and UnixWare,
13:31: 02 2  toSantaCruz? 13:35: 20 2 including sour ce code, sour ce documentation, source
13:31: 04 3 A. My recollection of what the APA transfersis 13:35:23 3 listingsand annotations, appropriate engineering
13:31:18 4 Novell's-- the Novell UnixWar e business, that asset, and 13:35: 27 4 notebooks, test data and test results, aswell asall
13:31: 31 5  rightsto-- certain rightsthat Novell had acquired from 13:35:31 5  reference manualsand support materials normally
13:31: 42 6  USL Bell Labsacoupleyearsearlier aswell astheright 13:35:33 6  distributed by seller to end-usersand potential
13:31:57 7  tocollect in an agency capacity theroyalties from the 13:35: 37 7 end-usersin connection with thedistribution of UNIX and
13:32: 04 8 revenue streams from the licenses that related to the 13:35: 39 8 UnixWare, such assetsto include without limitation the
13:32:12 9 UNIX operating system. 13:35: 43 9  following."
13:32:18 10 Q. And in your view, in acquiring the Novell 13:35: 44 10 Do you seethat language?
13:32: 21 11  UnixWarebusiness, did Santa Cruz acquire any 13:35: 45 11 A. | do.
13:32:24 12 intellectual property assetsin that business? 13: 35: 47 12 Q. Isit your view that thislanguagein
13: 32: 26 13 A. I think they acquired the -- the entire 13:35:53 13 Schedule 1.1(a) includestheintellectual property
13:32:38 14 business, including theintellectual property associated 13:35: 56 14  relating to UNIX and UnixWare?
13:32: 40 15  with the UnixWarebusiness. UnixWarewasitself a 13:35:58 15 A. Well, I don't -- I'm not sureit says-- the
13:32: 44 16  derivative of the UNIX operating system that they had 13:36: 06 16  term "intellectual property,” I think, istoo broad. |
13:32:48 17  bought from USL, and | don't know how elseto 13: 36: 08 17  think thissetsout -- thisis an asset purchase. And
13:33: 00 18  characterizethe assetsthat weretransferred other than 13:36:11 18  thesearetheassets, and there'sa schedule of excluded
13:33: 03 19 [I'vealready said. 13:36: 15 19 assetswhich werenot transferred, and | think those need
13:33: 04 20 Q. What'sthe basisfor your view that UnixWare 13:36: 20 20  toberead together in determining what assetsare
13: 33: 07 21  wasaderivative of UNIX, if I've said that correctly? 13:36: 22 21  transferred.
13:33:11 22 A. Well, my understanding isthat the UNIX 13:36: 24 22 Q. When I've been asking questions about
13:33: 17 23 operating system back in the early '90s was developed in 13: 36: 27 23  intellectual property, doyou have an under standing what
13:33: 21 24 Bell Labsat AT& T, wasitsown business, USL, and that 13: 36: 29 24 | meant?
13:33: 27 25  businesswaswhat was acquired by Novell in 1993. Novell 13:36: 30 25 A. | think it can mean -- it'sa very generic

Page 23 Page 25
13:33: 33 1  wasalicenseefrom Bell Labs before they acquired that 13: 36: 36 1 and broad term. Soif you want to be more specific, I'm
13:33:38 2 business from them, and once they acquired it, they were 13:36: 40 2 happy to -- I'm happy torespond. | -- I'm not quite
13:33: 42 3 licensed -- licensed to themselves. Sothat they 13: 36: 47 3 sure--1'drespond that | do understand what
13:33: 45 4 transferred that -- their -- their version of UNIX, if 13:36:50 4 intellectual property isat a general level.
13:33: 49 5 you will, UnixWare, asa business, to SCO. SCO wasa 13:37: 20 5 MR. NORMAND: Handing Mr. Alter what's
13:33:55 6 UNIX operating system company with their own version. 13:37: 22 6  previously been marked as Exhibit 1028, which is apress
13: 34: 07 7 Q. What wastheintellectual property associated 13:37: 26 7 release dated September 20th, 1995.
13: 34: 09 8  with the UnixWare businessthat you under stood Santa Cruz 13:37: 44 8 Q. Now, if you turn to Section 4.7 of the APA,
13:34: 12 9  tohaveacquired? 13:37: 50 9 which ison page 22 of the APA. Section 4.7 titled
13: 34: 16 10 A. lsn't that what's set out at -- in 13: 38: 06 10 "Public Disclosure," says, " Buyer and seller shall issue
13:34:19 11  Schedule1.1(a), the assetsthat weretransferred? 13:38: 09 11  ajoint pressrelease with respect to the subject matter
13:34:25 12 Q. Isthat your view? 13:38:12 12 of thisagreement."
13: 34: 26 13 A. My view isthat the | P that wastransferred 13:38:13 13 Do you see that language?
13:34: 29 14  aspart of thistransaction was set out with specificity 13:38: 16 14 A. | do.
13:34: 36 15  intheschedule of assets. 13:38:16 15 Q. Do you know whether Santa Cruz and Novell did
13:34: 43 16 Q. I don't know if you'veturned toit. Isit 13:38: 20 16  issueajoint pressrelease subsequent to the execution
13: 34: 46 17 the Schedule 1.1(a)? 13:38: 23 17 of the APA?
13: 34: 48 18 A. Yes. 13:38: 24 18 A. | don't recall.
13:34: 48 19 Q. And let meread, with your indulgence, the 13:38: 25 19 Q. When you look at Exhibit 1028, does that
13:34:52 20  first paragraph of Schedule 1.1(a) into therecord. It 13:38:30 20  refresh your recollection asto whether that wasajoint
13: 34: 56 21 says "All rightsand ownership of UNIX and UnixWare, 13:38: 34 21 pressrelease from Santa Cruz and Novell?
13: 35: 00 22 including but not limited to all versions of UNIX and 13:38: 38 22 A. Wdll, it'sclearly an SCO pressrelease, and
13:35: 03 23 UnixWareand all copies of UNIX and UnixWare (including 13:38:41 23 given that there'sa quotefrom Bob Frankenberginit, |
13:35: 08 24 revisionsand updatesin process) and all technical 13: 38: 47 24 don't have any reason to believe thisisnot ajoint
13: 35: 13 25 design, development, installation, operation and 13:38: 52 25 pressrelease. Joint pressreleases often have two
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Page 26 Page 28
13:38: 57 1 logos, two different pointsof contact. 13:41:56 1 "Such assetstoinclude without limitation the
13:38:58 2 Thisisnot technically ajoint release from 13:41:58 2 following."
13:39: 01 3 abusinesslawyer's perspective, but | can't imagine they 13:41: 58 3 Do you see that language?
13:39: 06 4 would have quoted Bob Frankenberg without running this by 13:41: 59 4 A. | do.
13:39:11 5  Novell. 13:42: 00 5 Q. What does " without limitation" mean in that
13:39:12 6 Q. Thesecond page of Exhibit 1028, in the 13:42: 08 6 paragraph?
13:39: 17 7 second full paragraph begins: " According to the terms of 13:42: 08 7 A. | would read it to mean that to the extent a
13:39: 21 8  theagreement, SCO will acquire Novell's UnixWare 13:42: 14 8  gpecificintellectual property asset of atypethat the
13:39: 24 9  businessand UNIX intellectual property.” 13:42: 24 9  partiesintended to beincluded in these categories was
13:39: 27 10 Do you seethat language? 13:42: 29 10  not specifically called out, that either in thisexhibit
13:39: 29 11 A. | do. 13:42: 35 11 or Exhibit 1.1(b), that it would have been theintention
13:39: 29 12 Q. Doyou think that language is accur ate? 13:42: 38 12 toincludethose. So, for example, if therewasan
13:39: 31 13 A. SCO clearly acquired the UnixWar e business 13:42: 48 13  iteration of one of these productsthat's not
13:39: 39 14 from Novell and certain UNIX intellectual property. 13:42: 52 14  specifically called out, there'sa 2.04 maintenance
13:39: 45 15 Q. And that'swhat |'ve been meaning to ask. 13: 42: 56 15 release on UnixWare, for example.
13:39: 49 16  What isthecertain intellectual property that you have 13:43: 02 16 Q. You mentioned befor e the excluded asset
13:39: 51 17 inmind, if any? 13:43: 05 17  schedule, | think wasa phraseyou used. Do you recall
13:40: 02 18 A. Thecertain intellectual property would be 13:43: 07 18  that?
13: 40: 04 19  theassetsthat are set out at Schedule 1.1(a) and 13:43: 08 19 A. Yes.
13:40: 09 20  excluding those assetsthat are set out in 13:43:08 20 Q. Solet meask you: Puttingasidethe
13:40: 11 21  Schedule 1.1(b). 13:43:12 21  excluded asset schedule for a moment, do you believe that
13:40: 12 22 Q. And apart from that answer -- and we can, | 13:43: 17 22 theasset schedule, Schedule 1.1(a) of the APA, includes
13:40: 15 23 guess, look at that language, but do you have any 13:43: 22 23 theUNIX and UnixWareintellectual property?
13:40: 17 24 particular intellectual property in mind when you say 13:43: 24 24 MR. BRAKEBILL: Vague and ambiguous.
13:40: 19 25  that? 13:43: 27 25 MR. PARNES: Y ou can answer if you understand
Page 27 Page 29
13: 40: 20 1 A. | donot. 13:43: 30 1  thequestion.
13: 40: 26 2 Q. Now, let me make sure | understand what you 13:43:31 2 THEWITNESS: Could you repeat the question,
13:40: 29 3 mean by "intellectual property.” Isthe source code 3 please.
13:40: 31 4 itself intellectual property? 13:43:33 4 Q. BY MR.NORMAND: In your view, does Schedule
13: 40: 39 5 A. Issource codeitself intellectual property? 13: 43: 36 5 1.1(a) of the APA includethe UNIX and UnixWare
13: 40: 46 6 | would say yes. 13:43: 38 6 intellectual property?
13:40: 58 7 Q. Aretrademarksintellectual property? 13:43: 40 7 MR. BRAKEBILL: Vague and ambiguous.
13:41: 00 8 A. Yes. 13:43: 43 8 MR. PARNES: I'll joinin the objection.
13:41: 01 9 Q. Arecopyrightsintellectual property? 13:43: 44 9 You can answer the question.
13:41: 03 10 A. Yes. 13:43: 45 10 THE WITNESS: Okay. I'm struggling with how
13:41: 03 11 Q. Arepatentsintellectual property? 13:43:50 11 toanswer that.
13: 41: 05 12 A. Yes. 13:43:52 12 Q. BY MR. NORMAND: Maybel can clarify.
13:41: 05 13 Q. Aretrade secretsintellectual property? 13:43: 54 13 Conceptually --
13:41: 09 14 A. Sure. 13:43: 57 14 MR. BRAKEBILL: Asked and answered in part,
13:41:11 15 Q. Isthereany other category of intellectual 15  too.
13:41:15 16  property that you can think of that | haven't mentioned? 13:44:00 16 Q. BY MR.NORMAND: Conceptually you've
13:41:18 17 A. Not off the top of my head. 13:44:02 17 mentioned the excluded asset schedule. Doesthe excluded
13:41:20 18 Q. Doyou know whether the Wilson Sonsini firm 13:44:06 18  asset schedule carve out from theincluded asset
13:41: 26 19  reviewed and approved thispressrelease? 13:44:12 19  schedule?
13:41: 29 20 A. | don't recall. 13:44:12 20 A. It does.
13:41: 30 21 Q. Do you know whether Mr. Braham reviewed and 13:44:12 21 Q. Sototheextent that the excluded asset
13:41:33 22 approvedit? 13:44:16 22 schedulecarvesout certain UNIX and UnixWare
13:41: 34 23 A. | don't recall. 13:44:19 23 intellectual property, it carvesit out from among the
13:41: 37 24 Q. Inthelanguage from Schedule 1.1(a) that | 13:44: 23 24 assetsidentified in Schedule 1.1(a); isthat fair to
13:41: 53 25  readintotherecord, towardsthe end, the language says, 13:44:28 25 say?
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Page 30 Page 32
13:44: 35 1 A. I'm not sure about the significance of the 13: 48: 57 1 A. Could you repeat the question, please? 1'm
13: 44: 37 2 term"carveout." | would say that therewasa 13:48: 59 2 sorry.
13:44: 41 3 bargained-for set of assetsthat was acquired and a 13:49: 00 3 Q. Inthe APA, did Novell intend to retain the
13: 44: 46 4 bargained-for set of assetsthat wasretained. And if 13:49: 03 4 copyright in the UNIX and UnixWar e sour ce code?
13: 44: 49 5  you characterize one asa carve-out from another, | 13: 49: 06 5 A. I'mnot surel should be speculating asto
13: 44: 53 6  supposethat'san accurate characterization. 13:49: 14 6  what Novell'sintention was. | mean, | can tell you that
13:45: 15 7 Q. | asked you earlier whether Wilson Sonsini 13:49:19 7 it's-- if those intellectual property rightswere set
13:45:19 8  read and approved the pressrelease, and | think you said 13:49: 22 8  out in Exhibit 1.1(a), then that wastheir intention, and
13: 45: 22 9  youdon't recall. Would it have been the normal course 13: 49: 27 9 if they werein 1.1(b), then that wasn't.
13: 45: 26 10  for Wilson Sonsini toreview a pressreleaselike this 13:49:31 10 Q. Isit something that you have an independent
13:45: 29 11 under the circumstances? 13:49: 33 11 recollection of?
13:45: 31 12 MR. BRAKEBILL: Vague and ambiguous. 13:49: 34 12 A. | donot.
13:45: 32 13 MR. PARNES: It aso lacks foundation, but 13:49: 38 13 Q. Can you recall whether at thetimein the
13:45: 35 14 you can answer the question. 13:49:41 14  negotiation of the APA it was your view that Novell
13: 45: 36 15 THE WITNESS: | think practice varies. | 13:49: 44 15 intended to retain the UNIX and UnixWar e copyrights?
13: 45: 42 16  think someclients review these, some don't, somerely on 13:49: 49 16 A. | don't recall what my view was at the time.
13: 45: 47 17  in-house counsel. So-- soit wouldn't have been unusual 13:49: 52 17 Q. And what was Tor Braham'sview?
13: 45: 57 18 to have reviewed it, and it wouldn't necessarily have 13: 49: 56 18 A. | -1 don't recall what Tor'sview would be
13:46: 01 19 been an outlier had we not -- had we not reviewed it. 13: 50: 07 19  with respect to these specific assets.
13:46: 21 20 Q. BY MR.NORMAND: IntheAPA, did Novell 13: 50: 09 20 Q. Soisit fair to say that, asyou sit here,
13: 46: 22 21  intend toretain the UNIX and UnixWare copyrights? 13:50: 12 21  given that you and Mr. Braham wer e the oneswho
13: 46: 40 22 A. | believethat in order to-- well, so | 13:50: 15 22 negotiated the APA, you can't tell me the view of the
13: 46: 44 23 don't--1 can't -- | don't know what Novell'sintentions 13:50: 18 23 Wilson Sonsini firm in 1995 asto whether Novell intended
13: 46: 47 24 were, | mean, without looking through thisand confirming 13: 50: 23 24 toretain the UNIX and UnixWar e copyrights?
13: 46: 51 25  my supposition, | think the copyrightsor at least the 13:50: 27 25 A. | don't recall asto any one specific asset
Page 31 Page 33
13: 46: 56 1 right to use the names were transferred to SCO. Because 13:50: 35 1 or copyright what the Novell intention was at thetime.
13:47: 00 2 they weregoing to berunning the UnixWare business and 13:50: 56 2 Q. Doyou think you'd be better able to answer
13: 47: 03 3 they needed accessto the name. 13:50: 59 3 that question if you had spoken with Mr. Braham about the
13:47:12 4 Q. Now, if nothing €else, to shortcut this, 13:51: 04 4 subject matter of thetestimony today?
13: 47: 20 5  you'vesaid thename. Did you mean thetrademarks? Why 13:51: 06 5 A. Dol think -- I'm sorry, could you repeat the
13:47:24 6  areyou associating the nameswith copyrights? Unless 13:51:13 6 question, Ted?
13:47: 27 7 I'vejust misunderstood your answer. 13:51: 14 7 Q. Doyou think you'd be better able to answer
13:47:30 8 A. Well, | think maybe you have because I'm only 13:51: 16 8 that question if you had spoken with Mr. Braham in
13:47: 31 9 speaking to theright to use the -- when | conceive of 13:51: 21 9 connection with your preparation to address the topic of
13: 47: 37 10 thetransaction that occurred, the best that | can 13:51: 23 10  your deposition today?
13:47: 42 11 recall, there was a UnixWar e business that Novell was 13:51: 24 11 A. Likely.
13: 47: 46 12 transferring and therewere certain rightsin addition to 13:51: 36 12 Q. Doyou have any view asto why Novell
13:47:51 13 that, that were also bargained for and transferred. 13:51: 40 13 retained, | think you said earlier at least some of the
13:47:57 14 So the -- because SCO was going to be running 13:51: 43 14 intellectual property rightsin UNIX and UnixWarein
13:48: 03 15  UnixWare, Novell, at that point, my recollection isthat 13:51: 45 15  connection with the APA?
13:48: 07 16  they weregoing to focuson NetWareand their core 13:51: 50 16 A. So, again, you -- I'm not sureyou're
13:48:18 17 business, and the transfer of the UnixWare business had 13:51:53 17  characterizing, maybe|'m -- well, the UnixWar e business
13: 48: 20 18  toincludethe ability of SCO to usethe name UnixWare. 13:51: 59 18  wastransferred. Therewereintellectual property rights
13:48: 25 19 Soiif that'swhat you mean by copyright, 13:52: 03 19  retained by Novell in large part because the
13:48: 28 20  that'swhat I'm saying. Totheextent you'retalking 13:52: 10 20  consideration that was -- that SCO was able to pay for
13:48: 32 21  about other intellectual property associated with it, | 13:52:13 21  theseassetsat thetimedidn't give them theright to
13: 48: 35 22 don't know what the intention was. 13:52: 17 22 the full set of assetsthat related to UNIX. Novell had
13:48: 37 23 Q. Let metry torephrasethe question. Inthe 13:52: 25 23 twoyearsearlier, in '93, bought thisout of USL,
13:48: 40 24 APA, did Novell intend to retain the copyright in the 13:52: 31 24 purchased it out of AT&T, for in excess of $300 million.
13: 48: 46 25 UNIX and UnixWar e sour ce code? 13:52: 36 25 And SCO couldn't -- was not in a position to buy that
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Page 34 Page 36
13:52: 43 1  business. 13:56: 19 1  reviewing the APA, reviewing the declarations, it was --
13:52: 44 2 So the deal was structured in theway it was 13:56: 28 2 it refreshed my recollection that Novell was looking for
13:52: 47 3 toreflect abusinesstransaction where SCO was going to 13:56: 38 3 abuyer who would go out and propagate a UNIX operating
13:52: 56 4 giveequity that amounted to a fraction of the value of 13: 56: 45 4 system asacompetitor to Microsoft, that Novell's
13:53: 02 5  thebusiness, and that'swhy Novell retained -- it's my 13:56:52 5  NetWarewasa-- wasdistributed or a network operating
13:53: 09 6  recollection that'swhy Novell bargained for and retained 13:56:58 6  system. Microsoft's was a PC-based one. That getting
13:53:12 7 theroyalty stream and certain rightsasto the 13:57: 05 7 othersout there who really focused on that PC-based
13:53:18 8  intellectual property on a go-forward basisfrom that 13:57: 10 8  operating business, licensing them, having somebody who
13:53: 25 9 time 13:57: 14 9  wasgoing to be their champion was in everybody's best
13:53: 26 10 95 per cent of the revenues flowing from those 13:57:19 10  interest, and that was the driving force behind the
13: 53: 28 11  contractswasretained. Theright to buy out the 13:57: 21 11  transaction.
13:53: 36 12 royaltiesfrom alicenseethat said | want to havea 13:57: 22 12 There was insufficient consideration being
13:53:41 13 fully paid-up license, that wasretained by Novell, and 13:57: 26 13  paidto transfer the entire businessto SCO. And
13:53: 44 14 other rightswereretained. 13:57: 37 14 moreover, Novell needed to retain certain rights with
13: 53: 46 15 So | believeit was the economic realities of 13:57:53 15  respect to the license and royalty revenue streams that
13: 53: 49 16  thevalueof the assetswhich dictated the retention of 13:58: 00 16  wereprimarily theirs. They were retaining these. And
13:53: 53 17  the-- of substantial rights by Novell in this 13:58: 03 17  therewasagreat deal of concern about SCO's financia
13:53: 58 18 intellectual property relating to the UNIX operating 13:58:08 18  viahility.
13:54: 01 19  system. 13:58: 09 19 | can recall inserting a provision in the
13:54: 05 20 Q. Sothereason Novell retained at least some 13:58: 14 20  document that made it clear the nature of the interest of
13:54: 09 21  intellectual property rightsin UNIX and UnixWare was 13:58:19 21  SCOintheseroyalty streams so that in the event of a
13:54:13 22 because Santa Cruz wasn't able to pay cash for the value 13:58: 24 22 bankruptcy or insolvency of SCO, the creditors or
13:54:16 23  of those UNIX and UnixWare assets; isthat right? 13:58:29 23 successors couldn't claim that these revenue streams were
13:54: 19 24 MR. PARNES: Misstates the testimony. 13:58: 34 24 theirs, that the equitable interest was retained while
13:54: 22 25 Y ou can answer the question. 13:58:38 25  thetitle had been transferred.

Page 35 Page 37
13:54: 23 1 THE WITNESS: Okay. 13:58: 46 1 Q. You say insufficient consideration was being
13:54: 25 2 They weren't able to pay any cash. | mean, 13:58: 50 2 paid. Wasn't the Novell interest in the revenue stream
13:54: 28 3 they -- | think -- my recollection isit was -- it was a 13:58: 56 3 designed to bridge the price gap?
13:54: 34 4 stock deal. Novell became abig stockholder. The deal 13:58:58 4 MR. BRAKEBILL: Argumentative, foundation.
13:54: 38 5  wasstock consideration initially and retention of the 13:58:59 5 MR. PARNES: Y ou can answer.
13: 54: 46 6 revenue streams going forward in consideration for the 13:59: 00 6 THE WITNESS: It was certainly intended to be
13:54: 50 7 transfer of the UnixWare business and certain IP rights 13:59:11 7 a-- abridge. | don't know that it was a sufficient
13:54: 55 8  tothe operating system generally. 13:59: 20 8  bridge or that was viewed by Novell as sufficient.
13:55: 11 9 Q. BY MR.NORMAND: And do you havein mind any 13:59: 25 9 Q. BY MR. NORMAND: Do you have a view on that
13:55: 13 10  particular IP rightsof the operating system generally 13:59: 27 10  front on behalf of the Wilson Sonsini firm?
13:55: 16 11  that weretransferred? 13:59: 29 11 A. My view isthat therightsthat were
13:55:17 12 A. | donot. 13:59: 31 12 retained, including but not limited to therevenue
13:55:18 13 Q. So!I'mtrying to understand your testimony. 13:59: 38 13  stream, including the equitabletitle, including the
13: 55: 26 14 | won't try to encapsulateit, but |'ve under stood you to 13:59: 42 14  patents, including everything that's set out at Exhibit
13: 55: 30 15  draw alink between the nature of the structure of the 13:59: 44 15 1.1(b) was exactly what the intention of the partieswas,
13:55: 35 16  purchaseand Novell'sretention of at least some |P 13:59:51 16  wastoretain theserightson behalf of Novell.
13:55: 39 17 rightsin the UNIX and UnixWare; isthat correct? 13:59: 54 17 Q. Wasit Novell'sview that owning the
13:55: 41 18 A. | drew such alink. 13:59: 56 18  copyrightsin the UNIX and UnixWar e sour ce code would
13: 55: 44 19 Q. And can you explain how that link worked? 14: 00: 01 19  permit Novell to continue to haverightsin the revenue
13:55: 51 20  Why wasthat linked? Wasit Novell'sintent to sell the 14:00: 07 20  stream if Santa Cruz wereto go bankrupt?
13: 55: 56 21 UnixWare business? 14:00: 11 21 A. | can't speculate, and I'm not surel even
13:55:58 22 MR. BRAKEBILL: Compound. 14: 00: 14 22 under stand the question.
13:55: 58 23 MR. PARNES: Y ou can answer. 14:00: 17 23 MR. BRAKEBILL: By theway, | don't know if
13:55: 59 24 THE WITNESS: I'm -- without trying to 14:00: 20 24 it'sintentional. You keep asking Novell'sview. It's
13:56:12 25 speculate about what Novell's intention was, and 14: 00: 26 25 clear, it ishisview, not Novell's. Wewill be
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Page 38 Page 40
14:00: 28 1 providing aNovell 30(b)(6) witness. 14:04: 27 1 thelaw firm, between Novell'sdecision to retain certain
14: 00: 32 2 MR. NORMAND: WEell, | think I'm entitled to 14: 04: 29 2 intellectual property rights, on the one hand, and the
14: 00: 34 3 ask the Wilson Sonsini firm for its understanding of 14: 04: 33 3 fact that the value of the consideration being paid was
14: 00: 38 4 Novell'sview. 14: 04: 41 4 lessthan what Novell thought the value of the assets
14:00: 38 5 MR. BRAKEBILL: Youare. True. | think the 14: 04: 45 5  were?
14: 00: 40 6  questionreflectsthat. | think that'simplicit. 1 just 14:04: 46 6 MR. PARNES: | think that's been asked and
14: 00: 44 7 want to make the record clear. 14: 04: 48 7 answered, but you can answer.
14:00: 47 8 Q. BY MR. NORMAND: | guesswhat |'ve under stood 14:04: 49 8 THE WITNESS: That ismy recollection.
14: 00: 50 9  youtosay isNovell would bein abetter position to 14:04:52 9 Q. BY MR. NORMAND: And thiswill bea question
14:00: 53 10  claimtherightstotherevenue stream if it retained 14: 04: 53 10 | guess| asked earlier. Let metry tomakesurel
14:00: 58 11 certainintellectual property in UNIX and UnixWarethan 14:04: 57 11  understand or twist it alittlebit.
14:01: 01 12 ifit had not retained certain intellectual property 14:04:59 12 Isit thelaw firm'sview that the Novell
14:01: 04 13 rights. 14:05: 01 13  interestin therevenue stream was not sufficient to
14: 01: 04 14 A. No, | don't think that'swhat | said. If | 14: 05: 13 14 account for the full value of the assets as Novell saw
14: 01: 07 15  saidthat, | may have misspoken. | think Novell -- 14: 05: 16 15  them?
14:01: 16 16 Novell did retain therightsto therevenue stream and 14:05: 18 16 A. | think my answer is"yes," that | view the
14:01: 21 17  theroyalty payments, and it did retain other 14:05: 28 17  deal structureasgiving Novell three different forms
14:01: 26 18 intellectual property rightsin the assetsthat were 14: 05: 42 18  of --well, I don't know quite how to -- so the deal
14:01: 31 19  transferred. They -- that wasdonein -- | wouldn't tie 14:05: 45 19  structurehad threeaspectsof it for Novell. Onewas
14:01: 40 20  theretention of the other intellectual property rights 14: 05: 49 20 stock in from SCO; the second wasr etention of 95 percent
14:01: 44 21  tothe specific exigency of maintaining rightsto the 14:05:55 21 of theroyalty paymentsfrom the USL licenses; and the
14: 01: 52 22 royalty stream in the event of a bankruptcy of SCO. 14: 06: 06 22 third wastheunderlying intellectual property assets
14: 01: 55 23 It was there was consider ation of stock in 14: 06: 13 23 that had been acquired, or a portion of them that had
14:02: 03 24 from SCO, of collection and payment of theroyalty 14.06: 16 24 been acquired from USL. And that'swhy -- that'swhy
14: 02: 10 25  dream, and retention of rights as three different 14: 06: 24 25  there'salonglist of assets being transferred and those
Page 39 Page 41
14:02:16 1 categoriesof assetsretained and consideration paid by 14: 06: 27 1 being excluded and retained.
14:02: 23 2 SCOinthetransaction. 14:06: 29 2 Q. Soisit fair to say that the Novell decision
14:02: 43 3 Q. Wasit the view of the Wilson Sonsini law 14: 06: 39 3 toretain certain intellectual property assetsreflected
14: 02: 46 4 firmthat if Santa Cruz wereto go bankrupt, that the 14:06: 42 4 thefact that there wasinsufficient consider ation being
14:02: 49 5 rightsto the revenue stream would follow the 14: 06: 46 5 paid tojustify transferring all of the UNIX and UnixWare
14:02: 54 6 intellectual property that Novell had retained? 14:06: 49 6  assetsto Santa Cruz?
14:03: 00 7 A. | don't -- | don't know what our view was at 14:06: 51 7 MR. BRAKEBILL: Asked and answered.
14:03: 03 8  thetime, but | certainly don't -- | don't conceive now 14:06: 56 8 MR. PARNES: You can answer.
14:03: 07 9 of the linkage of those two. 14: 06: 57 9 THE WITNESS: | mean, that was certainly a
14:03: 17 10 Q. And why not? 14:06: 59 10  rationale. To the extent there was other rationale for
14: 03: 18 11 A. Becausel don't understand thetheory that's 14:07: 03 11 wanting to keep the patents and copyrights that Novell
14:03: 22 12 underlying the question. 14:07: 07 12 had other strategic reasonsfor it, relationships with
14: 03: 36 13 Q. Wasthereany link, in the view of the law 14:07: 12 13  thelicensees, ability to go into UNIX themselvesin the
14: 03: 40 14 firm, between Novell'sdecision toretain certain 14:07: 17 14 future, it would be speculation on my part to say that
14:03: 45 15  intellectual property rights, on the one hand, and on the 14:07: 23 15  that -- that those were factors.
14: 03: 50 16  other hand, thefact that the consider ation being paid 14:07: 26 16 Q. BY MR.NORMAND: And in terms of the view of
14: 03: 56 17  wasnot cash? 14:07: 27 17  theWilson Sonsini law firm, werethere other factors
14:04: 01 18 MR. BRAKEBILL: Vague and ambiguous. 14:07: 30 18  other than the consideration element that we've
14:04: 04 19 MR. PARNES: You can answer. 14: 07: 32 19 discussed?
14: 04: 05 20 THE WITNESS: Okay. 14:07: 32 20 A. | don't recall.
14:04: 10 21 | don't recall adistinction being drawn 14:07: 41 21 Q. Inthefirm'sview, did Novell retain the
14:04: 15 22 between cash versus stock consideration. So | guessthe 14:07: 44 22 tradesecretsin UNIX and UnixWare?
14: 04: 18 23 answer would be no. 14:07: 47 23 A. Soyou've asked me about copyrights and now
14:04: 21 24 Q. BY MR.NORMAND: Soit wasn't cash. Let me 14: 07: 53 24 you'removing on totrade secrets. | don't -- | don't
14: 04: 23 25  saythat to myself. Wasthereany link, in the view of 14:07: 57 25  recall with specificity a parsing of asset types other
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Page 42 Page 44
14: 08: 06 1 thanwhat wasset out in the exhibits. 1... 14:29: 04 1 privilege then go ahead.
14:08: 14 2 Q. Soapart from the answer you've given, does 14: 29: 05 2 Why didn't the law firm seek toretain all of
14:08: 16 3 thefirm haveaview asto whether trade secretsin 14:29: 13 3 theintellectual property in the UNIX and UnixWare
14:08: 20 4 particular were among theintellectual property that 14: 29: 15 4 businessesfor Novell?
14:08: 23 5  Novell retained? 14:29:18 5 A. Soasl think | tried to articulate earlier,
14:08: 30 6 A. | don't recall what our view was at thetime 14: 29: 29 6  theintention in what was bargained for by SCO wasto
14:08: 32 7 of that specific asset class. 14: 29: 35 7 acquirethe Novell UnixWare business on a go-forward
14:08: 34 8 Q. How about the know-how in UNIX and UnixWare? 14: 29: 42 8 basis. And it needed thoserightsthat would enableit
14:08: 39 9 A. Well, I think the-- what's clear from the 14:29: 49 9  topursuethat business, which wastheir primary
14:08: 48 10  agreement and the operating agreement isthat there was 14: 29: 54 10  business, asopposed to the entire nexus of assets
14:08: 51 11 anintention totransfer to SCO the ability to run the 14:30: 00 11  relatingto UNIX that Novell developed itself and
14:08: 57 12  UnixWarebusiness. Therewas -- there were ongoing 14:30: 19 12 acquired from USL. Soit wasin Novell's best
14:09: 02 13 training obligations, therewas an identity of interests, 13  interest--
14:09: 07 14 if you will, in making surethat SCO had what it needed 14:30: 23 14 Q. | think you wer e starting to say something
14:09: 13 15  toruntheUnixWarebusinessaswell isas, if not better 14: 30: 26 15  about Novell'sbest interest.
14:09: 19 16  than Novell had been runningit, and to give SCO the 14:30: 29 16 A. | think -- so | would submit that for SCO to
14:09: 28 17  ability to develop on their own platform, a newer and 14: 30: 33 17  beabletotakethebusinesson ago-forward basis, to
14:09: 34 18  improved version, if you will, of their product. 14:30: 39 18  develop its-- an enhanced version of the UnixWare
14:09: 38 19 And thisefficiency, | think of the 14: 30: 45 19  operating system, they had expertisein that, that was
14:09: 44 20  intellectual property transfer to allow that to occur was 14:30: 48 20  their primary business, would enable them to bethe -- |
14: 09: 51 21 | think what is manifest in -- in the schedules and -- 14: 30: 57 21 think, in theory, a formidable competitor to Microsoft.
14:09: 58 22 and--| guessthat'sall | haveto say about that. 14:31: 01 22 So thiswasn't a purchase of a subsidiary and
14:10: 01 23 Q. Wasit thelaw firm'sview in 1995 that Santa 14:31: 09 23 all thestock that would come with all the assets and
14:10: 06 24 Cruzdid not need the copyrightsin the UNIX and UnixWare 14:31:13 24 liabilities. It wasan asset purchase with specific
14:10: 10 25 sourcecodein order torun the UNIX and UnixWare 14:31:19 25  assetsthat were purchased, specific assetsretained, and
Page 43 Page 45
14:10: 13 1 business? 14: 31: 22 1 | think SCO wasin a position to bargain for that which
14:10: 13 2 A. | don't recall with any specificity -- | 14:31: 25 2 it needed to conduct its business from the point of
14:10: 18 3 don't recall asto any specific asset classor specific 14:31: 29 3 acquisition forward.
14:10: 21 4 asset what our view was. 14:31: 34 4 Q. Doyou haveaview asto whether Santa Cruz
14:10: 32 5 Q. Isit fair tosay that in the view of the law 14:31:38 5  believed it wasacquiring the UNIX and UnixWare
14:10: 36 6  firmin 1995, Santa Cruz did not need all of the 14:31: 41 6  copyrights?
14:10: 38 7 intellectual property rightsin the UNIX and UnixWare 14:31: 42 7 A. | don't have aview other than the plain
14:10: 41 8 sour ce codein order torun the UNIX and UnixWare 14: 31: 46 8 language of the exhibit that saysit's excluded.
14: 10: 44 9 business? 14: 31: 55 9 Q. What did Wilson Sonsini and Novell discussin
14:10: 44 10 A. Well, to the extent that Schedule 1.1(b) sets 14:31: 59 10 1995regarding the prospects of retaining intellectual
14: 10: 57 11 those assets out, the answer would beyes. | mean, | 14:32: 04 11 property in UNIX and UnixWare?
14:11: 14 12 think there weretwo businesses herewho had concluded 14.32: 05 12 MR. PARNES: Well, I'll have to instruct not
14:11:16 13 that what got transferred was sufficient torun the 14:32: 07 13  toanswer based on privilege. | don't know if you -- if
14:11: 22 14 business as Novell had been running it. 14:32: 11 14  there'sany waiver issue that you wanted to instruct us
14:11: 43 15 MR. BRAKEBILL: Ted, when it's convenient for 14:32: 15 15  on
14:11: 45 16  you, would abresk be okay? 14:32:15 16 MR. BRAKEBILL: | would ask him whether he
14:11: 47 17 MR. NORMAND: Why don't we take a break. 14:32: 18 17 knows, first of all, afoundational question and see
14:11: 49 18 THE VIDEOGRAPHER: We are now going off the 14:32: 21 18  whether there'sany issue of instruction.
14:11:51 19 video record. Thetimeis2:11 p.m. 14:32: 25 19 THE WITNESS: | don't personally recall, and
14: 11: 56 20 (Recess)) 14:32: 27 20  whilel am the Wilson designee here, | would suggest in
14: 28: 35 21 THE VIDEOGRAPHER: We are now back on the 14:32: 33 21 having read Tor's declaration that he was the primary
14: 28: 47 22 videorecord. Thetimeis2:28 p.m. 14:32: 41 22 negotiator, and | believe he answers that question quite
14:28:54 23 Q. BY MR. NORMAND: Good afternoon, Mr. Alter. 14:32: 45 23 specifically in his declaration.
14: 28: 56 24 | havea coupleof questions. Thismay tread on 14:33:08 24 Q. BY MR.NORMAND: Wasthereever atimeduring
14:28: 59 25  privilege, but if you can answer it without revealing the 14:33:10 25  thenegotiation of the APA that Novell intended to
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Page 46 Page 48

14:33: 14 1 transfer the UNIX and UnixWare copyrightsto Santa Cruz? 14:36: 01 1 Q. Doyou know whether according to theterm
14:33: 19 2 MR. PARNES: | missed the question. Canyou 14: 36: 03 2 sheet, Novell would transfer the UNIX and UnixWare
14: 33: 30 3 read it back. 14: 36: 10 3 copyrightsto Santa Cruz?
14:33: 31 4 (The record was read by the reporter as 14: 36: 14 4 A. | don't recall whether that was addressed in

5 follows: 14: 36: 16 5  theterm sheet.

6 "QUESTION: Wasthere ever atime during the 14: 36: 31 6 Q. Did Wilson Sonsini ever tell, other than

7 negotiation of the APA that Novell intended 14: 36: 38 7 Mr. Bradford, anyone from Novell that the copyrightsin

8 to transfer the UNIX and UnixWare copyrights 14: 36: 40 8 UNIX and UnixWarewould not transfer?
14:33:32 9 to Santa Cruz?") 14: 36: 43 9 MR. PARNES: I'll instruct not to answer on
14: 33: 32 10 MR. PARNES: Y ou can answer to the extent it 14: 36: 46 10 the ground of attorney-client privilege.
14:33: 34 11 doesn't reveal privileged communication, if you recall. 14:36:52 11 Q. BY MR. NORMAND: Now, in the APA, did Novell
14: 33: 37 12 THE WITNESS: | don't recall. 14:37: 02 12 intend to give Santa Cruz theright to make copies of the
14: 33: 37 13 Q. BY MR. NORMAND: Wasthereever atimeduring 14:37: 05 13 UNIX and UnixWar e sour ce code?
14:33: 40 14 thenegotiation of the APA that Novell communicated to 14:37: 08 14 A. | can't imagine how they wouldn't. Without
14:33: 44 15 Santa Cruz that Novell intended to transfer the UNIX and 14: 37: 22 15 looking at it, | would speculatethat -- or tell you that
14:33: 47 16  UnixWare copyrights? 14:37: 27 16  inorder torun that business going forward, they would
14: 33: 50 17 A. Not that I'm aware of. But, | mean, I'm 14:37: 29 17 have to have use of those assets. So | think the
14: 33: 56 18  assuming, | mean, thisagreement hasan integration 14:37:33 18  distinction between ownership and useisonel would
14:33:59 19  clauseand setsout the under standing between the 14:37: 41 19  draw.
14:34: 02 20  parties. So... 14:37:52 20 Q. And just to cover thedistinction, in the
14: 34: 22 21 Q. Do you know whether, in Mr. Braham'sview, 14:37:55 21 view of thelaw firm, did the APA give Santa Cruz the
14:34: 26 22 therewasatimeduring the negotiation of the APA when 14:37:58 22 right to make copiesof UNIX and UnixWare sour ce code?
14: 34: 30 23 Novell communicated to Santa Cruz that Novell intended to 14: 38: 08 23 A. Sol -- themaking copiespart, | don't -- if
14:34: 34 24 transfer the UNIX and UnixWare copyrights? 14:38: 14 24 you havethe-- if you are able to use the software -- or
14: 34: 48 25 THE WITNESS: Mark? 14:38: 18 25 excuse me, the code, | would imagine that the ability to

Page 47 Page 49

14: 34: 48 1 MR. PARNES: You can answer. | think he 14: 38: 26 1 make copies of it and sell it and licenseit and develop
14: 34: 50 2 asked whether you knew about Tor's understanding -- 14:38: 37 2 enhancementsand new iterations of it, that would
14: 34: 53 3 THE WITNESS: | don't know about Tor's 14:38: 40 3 certainly be part of therightsthat weretransferred.
14:34: 56 4 understanding in this specific regard. 14:38:50 4 Q. Whereis Santa Cruz'sright to make copies of
14:34:58 5 Q. BY MR. NORMAND: Soin order for you to speak 14:38:52 5  theUNIX and UnixWare source code set forth in the APA?
14: 35: 00 6  onbehalf of thelaw firm in that respect, you'd need to 14: 38: 56 6 A. | don't know without pulling it out and
14: 35: 03 7 know Mr. Braham'sviews on that subject. Isthat fair to 14:38: 59 7  takingalook at it. | think when you look at the
14: 35: 05 8 say? 14:39: 02 8 reservation of rightsand you look at what was granted, |
14:35: 05 9 A. Well, it would befair to say, and also my 14:39: 05 9 think you read to meearlier in the deposition in Roman |
14:35:08 10 only - | would just reiterate that the asset schedules 14:39: 26 10  what wasbeingtransferred. Doesthisnot answer that
14:35: 13 11 wer e negotiated, reviewed, there was an integration 14:39: 34 11 question?
14:35: 17 12 clause. Everybody wasrepresented by counsel. On its 14:39: 37 12 Q. Isit thelaw firm'sview that Roman | of
14:35: 21 13  face, it seemsthat the deal that wasstruck retained the 14:39: 41 13  Schedule 1.1(a) gives Santa Cruz theright to make copies
14:35:28 14 copyrightsand trademarksand patents asintellectual 14: 39: 46 14 of the UNIX and UnixWare sour ce code?
14: 35: 30 15  property on Schedule 1.1(b). 14:40: 49 15 A. Well, | can't point to explicit language that
14:35: 33 16 Q. Just to befair, what | wastrying to figure 14:40:53 16  saysjust that. That iswhat | would conclude from
14:35: 36 17  outisif I could speak with you about if there ever was 14:40: 58 17  reading Section 1.1 together with Exhibit 1.1.
14: 35: 39 18 achangein intent, how that unfolded. But | takeit 14: 41: 07 18 Q. And why do you draw that conclusion?
14: 35: 43 19  that'snot something you can speak to? 14:41:10 19 A. From thelanguage of Roman | of Exhibit -- of
14: 35: 45 20 A. It'snot something that | recall or am aware 14: 41: 44 20  Schedule 1.1(a) and from the language of Provision 1.1(a)
14: 35: 48 21 of. 14:41: 49 21 of theasset purchase agreement.
14: 35: 48 22 Q. You mentioned, | think near the beginning of 14: 41: 54 22 Q. Just so | understand when you say Provision
14: 35: 57 23 thetestimony today, aterm sheet. Do you recall using 14: 41: 56 23 1.1(a) --
14: 36: 00 24 that phrase? 14:41:58 24 A. So, | mean on page 1 of the agreement, Ted.
14: 36: 01 25 A. Yes. 14: 42: 02 25  Andright after the Section 1.1. Right after the
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Page 50 Page 52
14: 42: 04 1 recitals 14:47:52 1 | asked you iswhether Novell gave Santa Cruz a license,
14:42: 11 2 Q. I see. And | guessasimilar question or 14:47:56 2 andthen what | understood you to say isthere'snot
14: 42: 19 3 seriesof questions. Inyour view or in theview of the 14:47:59 3 specificlicense granting language.
14:42: 23 4 law firm, did the APA give Santa Cruz theright to 14:48: 01 4 MR. BRAKEBILL: Mischaracterizesthe
14: 42: 26 5  distribute copies of the UNIX and UnixWar e sour ce code? 14:48: 03 5  testimony.
14: 42: 29 6 A. Yes. 14: 48: 04 6 MR. NORMAND: I'm reading quotes from the
14: 42: 34 7 Q. And would you offer the samereasons for that 14:48: 06 7 transcript. So--
14:42:37 8  conclusion that you offered with respect to theright to 14:48: 06 8 MR. BRAKEBILL: Hesaid | believe the answer
14: 42: 40 9  make copiesof the UNIX and UnixWare sour ce code? 14:48: 08 9 tothatisyes.
14:42: 42 10 A. | think that, and also relying on the -- 14:48: 09 10 MR. NORMAND: But that followed his statement
14: 42: 51 11  Tor'sdeclaration of what wasintended. 14:48: 11 11  that there's not specific license granting language.
14: 42: 59 12 Q. | think earlier you used the phrase" the 14:48: 14 12 That'swhy I'm confused.
14:43:08 13 ability torun the UNIX and UnixWarebusiness." Do you 14:48: 16 13 THE WITNESS: | don't -- so | do not recall,
14: 43:12 14 recall using that phrase? 14:48: 20 14 I'mnot-- | haven't committed thisto memory. | haven't
14: 43: 14 15 A. Yes. 14: 48: 24 15 looked at it in along, long time. It's an asset
14: 43: 14 16 Q. Inthelaw firm'sview, did Novell intend to 14.48: 28 16  purchase agreement, but the rights that are granted as
14:43: 25 17  giveSanta Cruztheright to develop the UNIX and 14:48: 33 17  setoutinArticle 1 as specified in the schedule
14: 43: 28 18 UnixWar e sour ce code? 14: 48: 39 18  constitute sufficient rights to provide alicense to SCO.
14: 43: 29 19 A. | think that wasa primary motivation in 14:49: 01 19 Q. BY MR. NORMAND: Soisit your testimony that
14: 43: 33 20  doingthedeal in that there'sreference to a combined or 14:49: 03 20  somepart of the asset purchase agreement is a license of
14: 43: 40 21 merged product that would be an enhancement to what 14: 49: 06 21 rightsto Santa Cruz?
14: 43: 46 22 Novell had. And so the answer is" yes." 14: 49: 23 22 A. Well, | think you're characterizing astois
14: 43: 51 23 Q. And are Section 1.1(a) of the APA and the 14: 49: 27 23  therealicense, could oneintuit alicensein therights
14: 43: 55 24 languagein Roman | of Schedule 1.1(a) of the APA at 14:49: 34 24 that weregranted. It'smy testimony that the assets
14: 44: 00 25  least two of the sour ces you would point to asgiving 14:49: 38 25  that weretransferred are specified, and asthat which
Page 51 Page 53
14: 45: 32 1  SantaCruztheright to develop the UNIX and UnixWare 14:49: 43 1  wastransferred, the assets which wereretained are
14: 45: 35 2 sour ce code? 14: 49: 49 2 specified. And of the assets that weretransferred, they
14: 45: 43 3 A. | think reading the agreement in the 14: 49: 54 3 constitutea sufficient bundle of rightsto give SCO the
14: 45: 46 4 entirety, looking at therecitalsasto theintention to 14:50: 01 4 ability to use the technology and develop enhancements
14: 45: 55 5  acquirecertain of the assets comprising the business, 14:50: 13 5  andrun their businessand run the UnixWare business
14: 45: 57 6  thedefinition of business, | mean, | -- | would say it's 14:50: 17 6 going forward.
14: 46: 02 7  the--it'stheagreement in itstotality as opposed to 14:50: 18 7 If you characterizeit asalicense, | don't
14: 46: 06 8  the specific language of any one section. 14:50: 29 8 see language saying it's not a license. | don't see
14: 46: 24 9 Q. Are Section 1.1(a) of the APA and Schedule 14:50: 34 9 language saying it isalicense. | think we can parse
14: 46: 29 10  1.1(a) of the APA among the provisionsthat you would 14:50: 36 10  what alicenseis. But | believethat therightsthat
14: 46: 34 11  point to asgiving Santa Cruz theright to develop the 14:50: 39 11 weregranted were sufficient to enable SCO torun the
14: 46: 37 12 UNIX and UnixWar e sour ce code? 14: 50: 44 12 UNIX and UnixWar e business going forward from the point
14: 46: 38 13 A. Yes. 14:50: 49 13  intimethat thetransaction wasdone.
14: 46: 54 14 Q. Inthe APA, did Novell intend to give Santa 14:50: 51 14 You know, the only referenceto alicensel
14: 46: 57 15  Cruzalicenseto usethe UNIX and UnixWare copyrighted 14:50: 54 15  recall -- and I'mjust sort of refreshing my recollection
14: 47: 05 16  worksin Santa Cruz's business? 14: 50: 58 16  in1.6-- wasthat therewasa specific license back of
14:47:10 17 A. Could you repeat the question, please. 14:51: 02 17  theenhancements so that Novell wouldn't have to pay
14:47: 12 18 Q. Inthe APA, did Novell intend to give Santa 14:51: 07 18  additional consideration to the extent that SCO developed
14: 47: 15 19  Cruzalicenseto usethe UNIX and UnixWar e copyrighted 14:51: 14 19  additional improvementsor enhancementson the UNIX and
14: 47: 19 20  worksin Santa Cruz's business? 14:51:18 20 UnixWar e technology that was deemed licensed back to
14: 47: 22 21 A. | believetheanswer tothat isyes. There's 14:51: 24 21 Novell.
14: 47: 36 22 not specific license granting language that | recall, but 14:51: 32 22 Q. And in the view of thelaw firm, werethe
14: 47: 42 23 | believe the answer isyes. 14:51: 35 23 rights, bundles of rightsthat Santa Cruz acquired, ones
14: 47: 46 24 Q. Let memakesurel understand. What | meant 14:51: 38 24 that constituted a license?
14: 47: 49 25  toask you, and what | think thetranscript reflectsthat 14:51:41 25 MR. PARNES: Objection. Lacks foundation,
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Page 54 Page 56

14:51: 43 1  butyoucan answer. 14:53:59 1 code?
14:51: 44 2 Q. BY MR. NORMAND: Weéll, they acquired a bundle 14:53: 59 2 A. Yes, insofar asthey retained those as
14:51: 46 3 ofrights; correct? 14:54: 05 3 assets.
14:51: 47 4 A. Yes. 14:54: 05 4 Q. But you don't know whether that was
14:51: 48 5 Q. Okay. Inyour view, were those bundle of 14: 54: 07 5  specifically part of Novell'sintent?
14:51:53 6  rightsonesthat constituted a license? 14:54: 09 6 A. That'sright. | donot know. | have no
14:51: 55 7 A. Well, | --you've characterized it asa 14:54: 12 7 reason to believe that was an intention in retaining
14:51:59 8  license. 14:54: 16 8  thoserights.
14:51:59 9 Q. No, I'm asking you. 14:54: 17 9 Q. And similarly, after the execution of the

10 A. Okay. 14:54: 36 10 APA, in the view of the law firm, would Novell have been
14:52: 00 11 Q. I don't haveaview that I'm articulating 14:54: 41 11  withinitsrightsin making copies of the UNIX and
14:52: 04 12 today. | just mean toask you. 14:54: 43 12 UnixWare source code?
14:52: 05 13 A. Okay. Sol understand, but you've framed it 14: 54: 44 13 A. Yes.
14:52: 11 14 intermsof it being alicense per sg, and I'm -- you're 14:54: 48 14 Q. And do you know whether that was among the
14:52: 17 15  asking me-- perhaps, why don't you ask me the question 14:54: 50 15  reasonsthat Novell intended to retain certain of the
14:52:19 16  again. 14:54:53 16  intellectual property in UNIX and UnixWare?
14:52:19 17 Q. Sol thought we had just agreed that there 14:54:56 17 A. | don't know.
14:52: 23 18  wassomebundleof rights. 14:55: 01 18 Q. And similarly, in your view or the view of
14:52: 24 19 A. Yes. 14:55: 05 19 the firm, following execution of the APA, would Novell
14:52: 25 20 Q. Everyone can argue about that, but thereis 14:55: 08 20  havebeen withinitsrightsin distributing copies of the
14:52: 27 21  somebundleof rightsthat Santa Cruz acquired. 14:55:11 21 UNIX and UnixWar e sour ce code?

22 A. Yes. 14:55: 13 22 A. | don't recall a prohibition against their
14:52: 30 23 Q. And | am using alabel in theform of a 14: 55: 23 23 doingthat in the asset purchase agreement.
14:52: 33 24 question and asking you asan attorney or as someone 14:55: 34 24 Q. And do you know whether theright to
14:52: 36 25 involved with this, would you describe the bundle of 14: 55: 36 25  distribute copies of the UNIX and the UnixWare sour ce

Page 55 Page 57
14:52: 39 1 rightsasalicenseto Santa Cruz? 14:55: 39 1  codewasamong thereasonsthat Novell intended to retain
14:52: 42 2 MR. BRAKEBILL: Vague and ambiguous. 14:55: 43 2 certain intellectual property?
14:52: 43 3 MR. PARNES: Y ou can answer. 14: 55: 46 3 A. | donot know that.
14:52: 44 4 THE WITNESS: | would describeit asa 14: 56: 05 4 Q. In 1995, did Novell convey to Santa Cruzits
14:52: 47 5 transfer of assets to enable Santa Cruz to run a business 14: 56: 09 5 intent to retain the UNIX and UnixWar e copyrights?
14:52: 55 6 that Novell sought to sell. 14:56: 22 6 MR. PARNES: I'm sorry.
14: 53: 02 7 Q. BY MR. NORMAND: And did Novell intend to 14:56: 23 7 (The record was read by the reporter as
14:53: 04 8  retain theright to develop UNIX and UnixWar e sour ce 8 follows:
9  code? 9 "QUESTION: In 1995, did Novell convey to

14:53: 11 10 A. | don't know what theintention wasin 10 Santa Cruz itsintent to retain the UNIX and
14:53:13 11 retaining these rights beyond what |'ve alr eady testified 14: 56: 24 11 UnixWare copyrights?")
14:53:18 12 to. I'll stop at that. 14:56: 24 12 THE WITNESS: It's-- on the face of the
14:53: 23 13 Q. Inthefirm'sview, following the execution 14:56: 29 13  agreement they areretained. So absent that, | don't
14: 53: 26 14 of the APA, would Novell have had theright to develop 14:56: 34 14 know what else -- how elseto answer. Or aside from
14:53: 31 15 the UNIX and UnixWar e sour ce code under the terms of the 14: 56: 40 15 that, | should say.
14:53: 34 16 APA? 14: 56: 56 16 Q. BY MR. NORMAND: In 1995, did Wilson Sonsini
14:53: 34 17 MR. BRAKEBILL: Callsfor alegal conclusion. 14:57: 00 17  convey to Santa Cruz Novell'sintent to retain the UNIX
14:53: 39 18 MR. PARNES: Also callsfor speculation. But 14: 57: 05 18 and UnixWar e copyrights?
14:53: 41 19  youcan, if you understand the question, you can -- 14:57: 06 19 A. | would answer the sameway, Ted, that
14:53: 43 20 THE WITNESS: Could | ask you to repeat the 14:57: 09 20  it's--in my judgment, clear on itsface and evidenced
14:53: 46 21 question, please. 14:57:15 21  inthedocument.
14:53: 46 22 Q. BY MR. NORMAND: Thequestion iswhether 14:57: 16 22 Q. And apart from that, if there were some other
14:53: 48 23 following the execution of the APA, in the view of the 14:57: 20 23 manner in which Novell'sintent was communicated, you're
14:53: 50 24 Wilson Sonsini law firm, would Novell have been within 14:57: 25 24 not awareof that; isthat what you would say?
14:53: 55 25 itsrightsin developing the UNIX and UnixWare sour ce 14:57: 27 25 A. That'scorrect.
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Page 58 Page 60
14:57: 38 1 Q. I'd liketo direct your attention to 15: 03: 03 1 MR. BRAKEBILL: Callsfor alegal conclusion,
14:57: 40 2 Section 1.7 of the APA, and in particular 1.7 C, which is 15: 03: 05 2 speculation.
14:57: 54 3 onpage6of the APA. That section istitled " Taking of 15: 03: 06 3 MR. PARNES: Y ou can answer.
14:57:59 4 Necessary Action; Further Action,” and states. "If at 15:03: 15 4 THEWITNESS: Ted, can | ask you to
14:58: 03 5  anytimeafter theclosing date any further action is 15:03:18 5  clarify -- soisit -- | would say that if the parties
14:58: 06 6  necessary or desirableto carry out the purposes of this 15:03: 25 6  had an agreement and there were actions that needed to be
14:58: 10 7  agreement, the partiesagreeto take and will take all 15: 03: 32 7 taken to reflect that agreement, one could -- one party
14:58: 13 8  such lawful and necessary and/or desirable action." 15: 03: 35 8  could turn to the other party and say take these
14:58:18 9 Do you seethat language? 15:03: 40 9  provisions, we'd like you to execute this document, the
14:58: 18 10 A. | do. 15: 03: 44 10 certification, send us a copy of the tax return to carry
14:58: 19 11 Q. Doyou have aview asto the purpose of 15:03:51 11 outtheintention as manifest in this agreement. So if
14:58: 21 12 Section 1.7 C of the APA? 15: 03: 56 12 that's-- isthat responsive?
14:58: 31 13 A. | would say that it'safairly standard 15:03: 59 13 Q. BY MR. NORMAND: Itis. And it is, you know,
14: 58: 36 14  provision in asset transactions and mergerswhereif 15: 04: 04 14  ahypothetical so thereissome speculation involved, but
14:58: 42 15 therewasaloose end or something that clearly was 15: 04: 07 15  I'mjust asking your view asto if the parties had come
14:58:51 16  intended by the partiesto be -- to be done prior to the 15:04: 10 16  toalandingand decided that the agreement didn't
14:58: 57 17  closing date, but subsequent to the transaction, there 15: 04: 14 17  reflect something they had agreed on, would these
14: 59: 01 18  wasno binding obligation, thiswould -- this would spur 15: 04: 20 18  provisionsapply wherethe parties weretrying to now
14:59: 06 19  thepartiestotake such actionsto the extent that there 15: 04: 28 19  havethat agreement reflected?
14:59: 11 20  wasan agreement between the partiesto do so. 15:04: 32 20 MR. BRAKEBILL: Same objections.
14: 59: 15 21 Q. If you look at page 22 of the APA, there'sa 15:04: 33 21 MR. PARNES: I'l join.
14:59: 27 22 Section 4.9. And let mejust ask you toread that to 15: 04: 35 22 If you understand the question.
14:59: 36 23 yoursdf. And let meknow when you're done. 15: 04: 44 23 THEWITNESS: | think | do. | -- | should --
14:59: 39 24 A. Okay. I'm done. 15:04:51 24 | haveto respond.
15: 00: 25 25 Q. Samegeneral question. | know it'sageneral 15: 04: 52 25 MR. PARNES: | mean, if you understand what
Page 59 Page 61
15: 00: 28 1 one What isthe purpose of that section? 15:04: 54 1 hestalking about.
15: 00: 33 2 A. Sothat section ispart of Article 4, and the 15: 04: 56 2 Q. BY MR.NORMAND: If you have anything to add.
15: 00: 38 3 covenantsrelate primarily to obligations between signing 15: 04: 58 3 A. | don't have anything to add.
15: 00: 43 4 and closing and then to certain ongoing obligationslike 15:05: 00 4 Q. Yeah. | understand.
15:00: 51 5  bulk salesfiling under the commercial code or tax -- 15:05: 07 5 I'm looking, Mr. Alter, at Attachment E of
15: 00: 56 6  who'sgoing to dothetax returnsand taking positions on 15: 05: 10 6  theAPA, which begins on the page with the Bates number
15: 00: 59 7  thetaxreturnsthat are consistent. 15: 05: 13 7 onthebottom right ending 979. Attachment E istitled
15: 01: 04 8 That isalso meant asa fairly standard 15: 05: 36 8 " Selling Copyrightsin Product(s) of Business."
15: 01: 10 9  catchall provision to capturethat which is not 15: 05: 44 9 Do you see that language?
15:01: 21 10  gpecifically set out asa covenant. And from the 15: 05: 46 10 A. | do.
15:01: 30 11  language, you can seeit extendsto obtaining consents 15: 05: 47 11 Q. And then do you seetherearelists of
15: 01: 36 12 and approvalsfrom third parties aswell. 15:05: 51 12 copyrightsin Attachment E?
15:01: 40 13 Q. There'sa Section 4.12 aswell. 15: 06: 42 13 The question was whether you saw that there
15: 01: 46 14 A. Yes. 15: 06: 45 14  werelistsof copyrights.
15:01: 55 15 Q. Do you see any difference between 4.9 and 15: 06: 46 15 A. I'm sorry, yes, | haveit open to that
15: 01: 57 16  4.12, or what isthe purpose of 4.12? 15: 06: 49 16 document.
15: 02: 02 17 A. | think 4.12 refer swith some specificity to 15: 06: 50 17 Q. Would you agreethat thetitle of
15: 02: 13 18  theexecution of instrumentsand documents to effect the 15: 06: 52 18  Attachment E suggested that the listed copyrightsare
15:02: 18 19  purposeswhereas| read 4-9, which may be a superset of 15:06: 55 19 being sold?
15:02: 24 20  4-12tobefocused on taking actions and obtaining 15: 06: 56 20 A. | would not agree. | don't -- | don't really
15:02: 32 21 documentsfrom third parties as opposed to agreements 15:07: 01 21 know -- | guess| would ask wherein the agreement is
15:02: 36 22 Dbetween thetwo partiesin 4-12. 15:07: 05 22 Attachment E referenced?
15: 02: 40 23 Q. Do you think the sections we've just looked 15: 07: 09 23 Q. | think we can go through that. | think my
15: 02: 44 24  at, 1.7C, 4.9, 4.12, would apply in a situation where 15:07: 13 24 question wasthetitle of Attachment E.
15: 02: 50 25 theagreement did not reflect theintent of the parties? 15:07: 17 25 MR. BRAKEBILL: Asked and answered.
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Page 62 Page 64
15: 07: 17 1 THE WITNESS: In other words, selling -- | 15:10: 55 1 MR. PARNES: Wéll, it calls for speculation
15: 07: 20 2 don't understand what that means, selling copyrights and 15:10: 56 2 one as to what the testimony was, but --
15:07: 23 3 products of business. 15:10:58 3 THE WITNESS: | don't know what the testimony
15: 07: 26 4 Q. BY MR. NORMAND: Do you have aview asto why 15:10: 59 4 was. I'll takeit at face value that you say they
15: 07: 30 5  thesecopyrightswerelisted in Attachment E to the APA? 15:11: 03 5 testified that that was the intention.
15: 07: 35 6 A. 1 would once again ask for timeto identify 15:11: 04 6 MR. BRAKEBILL: Asked and answered, too.
15:07: 39 7 wherein the agreement Attachment E isreferenced so | 15:11: 05 7 MR. PARNES: It lacks foundation.
15:07: 41 8  could look at the context. 15: 11: 07 8 But do you have any -- he's asking do you
15: 07: 42 9 Q. But you don't have an independent view, as 15:11: 09 9 have any basisto question what his representation is.
15:07: 45 10  yousit here-- 15:11:11 10 THE WITNESS: | have no basis to question
15: 07: 45 11 A. | donot. 15:11: 13 11  the-- | have no basisto question the basis of your
15: 07: 45 12 Q. -- without going through the agreement? 15:11:17 12 representation.
15: 07: 47 13 A. | donot. 15:11:18 13 Q. BY MR. NORMAND: Do you haveany basisto
15: 07: 48 14 Q. Isthefirm aware of testimony that Novell 15:11: 20 14  question their good faith in offering that testimony?
15:08: 14 15 executives like Robert Frankenberg, Duff Thompson and Ty 15:11: 26 15 MR. BRAKEBILL: Asked and answered.
15: 08: 19 16  Mattingly have given regarding their under standing and 15: 11: 27 16 MR. PARNES: Y ou can answer.
15:08: 24 17 intent under the APA that Novell wastransferring the 15:11: 28 17 THE WITNESS: Other than the obvious conflict
15: 08: 26 18  UNIX and UnixWare copyright to Santa Cruz? 15:11: 34 18  of interest on the part of some of these executives who
15: 08: 32 19 MR. BRAKEBILL: Foundation. 15:11: 36 19  arenow -- have agreat ded to gain by virtue of being
15: 08: 33 20 MR. PARNES: It doeslack foundation, but you 15:11: 42 20  ownersof and executives with SCO, no.
15: 08: 35 21 cananswer if you have an understanding. 15:11: 47 21 Q. BY MR. NORMAND: Do you think to the extent
15: 08: 37 22 THE WITNESS: | do not have an understanding. 15:11: 55 22 I'verepresented that Duff Thompson has given the
15: 08: 39 23 Q. BY MR.NORMAND: I'm going to represent to 15:11: 57 23 testimony he has, do you think he'slying?
15: 08: 40 24 you that Novell enployees, including the ones |'vejust 15:12: 00 24 MR. PARNES: Counsel, you know, I'm alowing
15: 08: 44 25  identified, have given such testimony. How doesthe firm 15:12: 03 25  youto ask these questions, one, you want to show the
Page 63 Page 65
15: 08: 46 1 account for such testimony? 15:12: 06 1  testimony? Because, | mean, thisisvery unfair --
15: 08: 48 2 MR. BRAKEBILL: Callsfor speculation. 15:12: 09 2 MR. NORMAND: We could, but | mean to save
15: 08: 49 3 MR. PARNES: It's also argumentative. 15:12:11 3 time.
15: 08: 52 4 Y ou can answer. 15:12:12 4 MR. PARNES: It'sunfair to awitness say
15: 08: 52 5 THE WITNESS: What isthe antecedent? They 15:12:16 5  accept my word asto "X." There's no foundation asto
15: 08: 54 6  tetified to what? 15:12: 20 6  what "X" isand whether -- then you're asking a second
15: 08: 56 7 Q. BY MR.NORMAND: Totheir understanding and 15:12: 24 7 question isdo you have any basis to question his
15:08: 58 8 intent, that under the APA, Novell intended to transfer 15:12: 26 8 credibility, | think it's been asked and answered.
15: 09: 02 9  theUNIX and UnixWare copyrightsto Santa Cruz. 15:12:31 9 Y ou can answer it again.
15: 09: 07 10 MR. BRAKEBILL: Same objections. 15:12: 35 10 THE WITNESS: Yeah, all | would say is|
15: 09: 08 11 MR. PARNES: And then can you read the 15:12: 37 11 would refer you to Tor's declaration, and there was no
15: 09: 10 12 question that started this. 15:12: 42 12 lack of clarity in that on the part of the firm's primary
15:09: 51 13 (Record read.) 15:12: 49 13 negotiator of what our charge was from our client at that
15: 09: 52 14 THE WITNESS: Wéll, | can't speak for Bob 15:12: 54 14 time.
15: 09: 57 15  Frankenberg, but Duff Thompson is on the board of SCO. 15:13:13 15 Q. BY MR. NORMAND: Do you haveaview asto
15: 10: 06 16  Isn't heontheother side of thisdispute? So | guess 15:13: 15 16  whether therewas any lack of clarity asto
15:10: 10 17 | -- without -- | have respect for him, having worked 15:13: 16 17  communicationsto Santa Cruz asto Novell'sintent to
15:10: 15 18  with him, and | don't want to say anything other than | 15:13: 21 18  retain the UNIX and UnixWare copyrights?
15:10: 19 19  cantell you what my recollection was at the time and 15:13: 29 19 A. | think rather than speculate on what was
15:10: 24 20  what our charge was from our client. So | don't have any 15:13: 34 20  conveyed, | would submit that therewasavery clear
15:10: 33 21 independent understanding why they would testify to that. 15:13: 38 21  agreement that setsout with particularity what the
15: 10: 40 22 Q. BY MR. NORMAND: Do you have any reason to 15:13: 41 22 transaction was. And each party was sophisticated,
15: 10: 44 23 disbelievetheir good faith in offering that testimony? 15: 13: 46 23 represented by sophisticated counsel, and | think it
15:10: 52 24 THE WITNESS: Do | have to comment on other 15:13: 49 24 gpeaksfor itself.
15:10: 54 25  people'sgood faith? 15:13: 54 25 Q. When you say "it," you mean the APA?
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Page 66 Page 68
15:13: 58 1 A. The document, the agreement. 15:22: 30 1 Q. BY MR. NORMAND: I'vebeen using the phrases
15:14: 02 2 Q. | probably did ask you this before, but do 15:22: 36 2 UnixWareand then UNIX, UNIX being, as| think you said,
15: 14: 06 3 you know whether the specific issue of theretention of 15:22: 40 3 theprecursor tothederivative UnixWare?
15: 14: 07 4 theUNIX and UnixWare copyrights was something that any 15:22: 44 4 A. 1 don't think | said that specifically, but
15:14: 11 5  representative of Santa Cruz and any representative of 15: 22: 47 5  my understanding was UnixWar e was Novell's ver sion of
15:14: 12 6 Novell discussed? | mean apart from the exchange of 15: 22: 50 6  UNIX.
15:14: 16 7 drafts, doyou know whether it was something that was 15:22: 55 7 Q. Independent of whether Novell expected Santa
15: 14: 18 8  discussed? 15:23: 00 8 Cruz to develop the UNIX business, the old version of
15: 14: 19 9 A. | donot. 15: 23: 04 9 UNIX, Santa Cruz did acquire the UNIX assets; correct?
15: 14: 20 10 Q. Areyou aware of the use of the phrase" SVRX 15:23: 09 10 MR. BRAKEBILL: Vague and ambiguous, asked
15: 14: 34 11 license" in the APA? 15:23: 12 11 and answered.
15: 14: 36 12 A. | am after having refreshed my recollection, 15:23:12 12 Q. BY MR. NORMAND: Apart from the UNIX, they
15:14: 40 13 vyes 15:23:15 13 acquired the UNIX assets?
15: 14: 44 14 Q. And -- let'slook at Section 4.16(a) of the 15:23: 17 14 A. They acquired the UNIX assets set out on
15:14: 50 15  APA,if you would. That'son page 24 of the APA. 15:23: 21 15  Schedule1.1(a).
15: 15: 08 16 MR. NORMAND: And | guess we should take a 15:23: 22 16 Q. Did Novell expect Santa Cruz to develop the
15:15: 11 17  break to change the tape. 15:23: 24 17  old UNIX technology?
15:15: 12 18 THE WITNESS: Okay. 15:23: 26 18 A. | don't know. | don't really understand the
15: 15: 14 19 THE VIDEOGRAPHER: Thisisthe end of 15: 23: 30 19 question.
15: 15: 16 20  Videotape Number 1. We are now going off the video 15:23: 30 20 Q. Well, I've heard you to say that Novell did
15:15: 19 21 record. Thetimeis3:15p.m. 15:23: 32 21  expect Santa Cruzto develop the UnixWarebusiness. |s
15:15: 25 22 (Recess) 15:23: 36 22 thatright?
15: 20: 31 23 THE VIDEOGRAPHER: Thisis the beginning of 15: 23: 36 23 A. Sol may -- it may bea semantic error that
15: 20: 32 24 Videotape Number 2. We are now back on the video record. 15: 23: 46 24 I'm making, but | think SCO had its own UNIX business
15: 20: 35 25  Thetimeis3:19 p.m. 15:23:51 25 prior tothetransaction with Novell and that they were
Page 67 Page 69
15: 20: 38 1 Q. BY MR.NORMAND: Mr. Alter, | heard you say 15: 23: 54 1 infact alicensee of UNIX. And they were-- that was
15:20: 41 2 earlier -- correct meif I'm wrong -- that it wasa 15: 24: 01 2 their primary business, and they were alogical buyer of
15: 20: 44 3 go-forward businessthat Santa Cruz was acquiring. Do 15: 24: 07 3 a businessthat Novell was not going to beinvesting in,
15: 20: 48 4 yourecall using aphraselikethat? 15:24: 16 4 if you will, going forward. That notwithstanding having
15: 20: 50 5 A. Yes. 15:24:19 5 purchased it recently, it wasn't going to be a focus
15: 20: 50 6 Q. And what did you mean by that? 15:24: 22 6 going forward.
15: 20: 54 7 A. | meant that while certain assets, i.e, the 15: 24: 23 7 So it was a strategic decision to sell, and
15:21: 06 8  patentsand copyrightswerebeing retained by Novell in 15: 24: 27 8  SCOwasalogical buyer. I --1 don't -- | don't know
15: 21: 10 9  thetransaction, that on a going-forward basis, it was 15: 24: 33 9  morethat | can say about what the expectation was
15:21:13 10 theintention to enable SCO to havethe ability to 15: 24: 38 10  vis-avisUnixWareor another flavor of UNIX or a
15:21: 20 11 develop, enhance, and grow and exploit the businesson a 15:24: 44 11 then-current UNIX platform. | don't know what SCO's
15: 21: 28 12 go-forward -- on a go-forward. 15:24: 51 12 intentions wer e with respect to the business going
15:21: 31 13 They were, to the extent that patentsor 15: 24: 54 13 forward.
15:21: 34 14 copyrightsor other intellectual property was developed, 15: 24: 54 14 Q. Maybe|'ve got the foundation wrong. Novell
15: 21: 38 15 from the point of transfer on, those would be SCO's, and 15: 24: 57 15 beforethe APA had a UnixWareline of business; correct?
15:21: 44 16 but for alicense back for Novell's own use, that would 15: 25: 01 16 A. That'sright.
15: 21: 52 17  beSCO intellectual property. 15: 25: 02 17 Q. Did Novell havea UNIX line of business? Was
15:21: 59 18 Q. But -- and | don't mean to exclude the 15: 25: 04 18  that phrasing you would use?
15: 22: 02 19  excluded asset schedule, but Santa Cruz was acquiring the 15: 25: 05 19 A. No, not that I'm awareof. | guessthat
15: 22: 08 20  UNIX and the old UnixWar e assets; correct? 15: 25: 08 20  encapsulatesthe operating -- the UNIX operating system
15:22: 15 21 MR. BRAKEBILL: Vague and ambiguous. 15:25:13 21 itself which wasacquired from USL in '93.
15:22: 16 22 THE WITNESS: They were acquiring assets 15: 25: 24 22 Q. Beforethebreak, we had turned to Section
15:22: 19 23  sufficient to enable them to run the business on a 15: 25: 27 23 4.16(a) of the APA. Thefirst sentence of that section
15:22: 21 24 going-forward basis. | mean, they presumably knew what 15: 25: 33 24  says: "Following the closing, buyer shall administer the
15:22: 25 25 they needed, and that's what they bought. 15: 25: 37 25  collection of all royalties, fees, and other amounts due
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Page 70 Page 72
15: 25: 39 1 under all SVRX licenses (aslisted in detail under item 6 15:29:23 1 Q. Sototheextent that you have a view on
15: 25: 45 2 of Schedule 1.1(a) hereof and referred to herein as SVRX 15:29: 27 2 behalf of thefirm, you would cite that languagein
15:25:51 3 royalties)." 15:29:31 3 item6. Isthat fair to say?
15: 25: 54 4 Do you see that sentence? 15:29: 33 4 A. | would say thelanguage, it iswhat it is.
15: 25: 55 5 A. | do. 15:29: 43 5 Q. Inthe APA, did Novell intend to have the
15: 25: 56 6 Q. And then if you look at item 6 of Schedule 15: 29: 47 6 right to direct Santa Cruz to waive any of Santa Cruz's
15: 26: 02 7 1.1(a), whichison or against on the page ending with 15:29: 52 7 rightsunder any contract relating to any of the products
15: 26: 08 8  theBates-stamp 952? 15: 29: 56 8 listed in item 6 of Schedule 1.1(a)?
15:26: 10 9 A. Yes. 15: 30: 00 9 A. You know, Ted --
15:26: 11 10 Q. Item 6says: "All contractsrelating to the 15: 30: 02 10 MR. BRAKEBILL: Callsfor alega conclusion.
15: 26: 16 11 SVRX licenseslisted below." 15: 30: 04 11 MR. PARNES: You can answer.
15:26: 19 12 A. Yes. 15: 30: 05 12 THE WITNESS: Okay. | would refer you, in
15:26: 19 13 Q. Doyou seethat language? 15:30: 12 13 answering that question, to Tor's declaration because |
15: 26: 21 14 A. | do. 15:30: 17 14  think that question is addressed specifically by Tor.
15: 26: 22 15 Q. Inthe APA, what did Novell intend a" SVRX 15:30: 28 15 Q. BY MR. NORMAND: You would direct meto Tor's
15: 26: 26 16  license" tobe? 15:30: 31 16  declaration becauseit's something you can't speak to?
15: 26: 32 17 A. | don't know what Novell intended a SVRX 15: 30: 33 17 A. It'sbecause he wasthe primary negotiator of
15: 26: 42 18 licenseto be. | mean, so... 15: 30: 38 18  thiscontract and of -- the primary communicator with our
15: 26: 47 19 Q. In theview of the Wilson Sonsini law firm, 15: 30: 43 19  client, and | havenoreason to-- | have no different
15: 26: 50 20  what arethe SVRX licensesasthat term isused in the 15:30: 52 20 view of thisbesidesthat which hearticulated.
15: 26: 54 21 APA? 15:30: 55 21 Q. Soisit thefirm'sview that whatever
15: 26: 55 22 A. They are, asyou just read to mein the 15: 30: 58 22 Mr. Braham hasto say about waiver rightsreflectsthe
15: 27: 07 23  parenthetical, thelicenses aslisted in detail in the 15:31: 01 23 view of thefirm?
15:27: 11 24 schedule under item 6. 15: 31: 07 24 MR. PARNES: You can answer. If you know.
15:27:13 25 Q. Now, thelistinitem 6isalist of 15:31: 09 25 THE WITNESS: Could you repeat the question,
Page 71 Page 73
15:27: 17 1  products, correct? 15:31: 17 1  please
15:27:18 2 A. It'salist of contractsrelating to the 15:31:18 2 Q. BY MR.NORMAND: Isit thefirm'sview that
15: 27: 23 3 licenseslisted below. 15:31: 20 3 whatever Mr. Braham hasto say about waiver rights
15:27: 29 4 Q. Let metakethefirst entry in thelist. It 15:31: 24 4 réeflectstheview of thefirm?
15:27: 32 5 says "UNIX System 5release 4.2 MP, Intel 386 15:31: 26 5 A. Yes.
15: 27: 44 6 implementation.” 15:31: 32 6 Q. But apart from what Mr. Braham saysin the
15: 27: 45 7 Do you see that language? 15:31: 35 7  declaration that he has signed and that you'veread, you
15: 27: 47 8 A. | do. 15: 31: 38 8 don't know what Mr. Braham'sviews are; isthat fair to
15: 27: 48 9 Q. What isUNIX System 5release 4.2 MP Intel 15:31: 42 9  say?
15: 27: 54 10 386 implementation? 15: 31: 42 10 MR. PARNES: On what subject, Counsel?
15: 28: 00 11 A. | don't know. 15:31: 44 11 MR. NORMAND: The issue of waiver.
15:28: 02 12 Q. Isit aproduct? 15:31: 45 12 MR. PARNES: Y ou can answer.
15: 28: 16 13 A. Sol don't know what theimplementationsare. 15: 31: 46 13 THE WITNESS: | have not spoken, if you're
15:28: 21 14  Theselook likereleases of the software product. 15:31: 51 14  asking about spoken independently with Tor about this
15: 28: 35 15 Q. Soisit thefirm'sview that an SVRX license 15: 31: 53 15 issue, the answer isno. Did | misconstrue your
15: 28: 38 16  isany contract relating to any of the releases of the 15:32: 00 16  question?
15: 28: 42 17 softwar e productslisted in item 6? 15: 32: 00 17 MR. NORMAND: Weéll, what you've said isa
15: 28: 50 18 A. If -- could you repeat the question, please. 15:32: 02 18  subset of my question.
15:29: 01 19 Q. Isit thefirm'sview that a SVRX licensein 15: 32: 04 19 Q. But what -- your under standing of
15: 29: 05 20  theAPA isany contract relating to any of thereleases 15:32: 08 20  Mr.Braham'sviewsarethose views set forth in the
15:29: 08 21 of the software productslisted in item 6 of Schedule 15:32: 10 21  declaration that he'ssigned and that you'vereviewed; is
15:29:14 22 11(a)? 15:32:14 22 thatfair tosay -
15:29: 14 23 A. That appearsto bewhat Schedule 1.1(a) says. 15:32: 15 23 A. Yes, that'sfair.
15:29: 18 24 It saysall contractsrelating to thelicenses of the 15:32: 20 24 Q. Do you have any personal recollection of the
15:29: 21 25  additions below. 15: 32: 26 25  issueof what I've called waiver rightsfrom your
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Page 74 Page 76
15:32: 29 1 experiencein the negotiation and drafting of the APA? 15:34: 24 1 MR. NORMAND: There's adifference between
15: 32: 37 2 A. No. 15: 34: 25 2 looking at anything else in the room and you. There has
15:32: 53 3 Q. Soin order for meto examinethefirm's 15:34: 29 3 tobeadifference.
15: 32: 55 4 viewsasto theissue of waiver rights, I'd need to be 15: 34: 29 4 MR. PARNES: Y ou pointed that out as an
15: 32: 58 5  abletospeak with Mr. Braham; isthat fair to say? 15: 34: 29 5  implication that he's somehow getting some communication
15:33: 01 6 MR. BRAKEBILL: Argumentative. 15: 34: 30 6 relating to histestimony. 1 bitterly -- | bitterly --
15: 33: 02 7 MR. PARNES: Join in the objection. 15: 34: 34 7 MR. NORMAND: No, what | said on the record,
15: 33: 04 8 MR. NORMAND: How isit argumentative? 15: 34: 35 8  Counsedl, was| don't understand why he'sdoing it. If |
15: 33: 06 9 MR. BRAKEBILL: It'show you present the 15: 34: 40 9 want to accuse you of signaling him, I'll flat-out do it.
15:33: 08 10  argument. 15: 34: 42 10 | haven'tdoneit. | said | don't understand why he's
15:33: 09 11 Q. BY MR. NORMAND: Isn'tit obvious, Mr. Alter? 15: 34: 46 11 doing it. That'swhat I've said on the record.
15:33: 11 12 MR. PARNES: Y ou can answer. 15: 34: 48 12 MR. PARNES: And the clear implicationis
15:33: 12 13 MR. NORMAND: | don't understand why you're 15:34: 51 13  that because he'slooking at me, he's somehow --
15:33: 14 14 looking at your counsel repeatedly for these fairly 15: 34: 52 14 MR. NORMAND: If | want to imply that or say
15:33:18 15  straightforward questions. There's no reason for you not 15:34: 53 15 it I will sayit. I will just flat-out say it.
15: 33: 20 16  tobeableto answer that question. There'sno sign or 15: 34: 54 16 MR. PARNES: All right. Isthere aquestion
15:33: 23 17 counsel you can get from your attorney that would help 15: 34: 56 17 pending? Thisis not productive.
15:33: 25 18  youanswer that question. 15:35: 02 18 MR. NORMAND: So we can start over because
15: 33: 26 19 If he wants to direct you not to answer it, 19  we'regoing to go back.
15: 33: 29 20  he'sgoing to say it. You don't need to be looking at 15:35: 04 20 Q. Inorder for meto cross-examinethefirm's
15:33: 33 21 himin order to get that instruction. 15: 35: 08 21  witnesson theissue of waiver rightsunder the APA, in
15: 33: 34 22 MR. PARNES: Are you finished, Counsel? 15:35:12 22 your view, |I'd need to be able to speak with Mr. Braham;
23 MR. NORMAND: | am finished. 15: 35: 15 23 isthat fair to say?
15: 33: 36 24 MR. PARNES: Do you want to berate the 15: 35: 16 24 MR. BRAKEBILL: Argumentative.
15:33: 38 25  witness some more? It's Friday afternoon. Do you want 15:35:16 25 MR. PARNES: Counsel, thisisthe firm's
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15: 33: 41 1  to berate him some more? 15: 35: 18 1  witness. You've had an opportunity to cross-examine him.
15: 33: 42 2 MR. NORMAND: That's hardly berating. I've 15:35: 21 2 MR. NORMAND: How can | cross-exam him about
15:33: 43 3 tolerated it for two hours that he's looking constantly 15:35:24 3 waiver rights? He'sjust punted it to Mr. Braham.
15: 33: 46 4 atyou, which the camerawill reflect, and | don't see 15:35: 28 4 MR. PARNES: And you've got Mr. Braham's
15:33:51 5  how it'sappropriate. 15: 35: 30 5  declaration.
15: 33: 51 6 MR. PARNES: I'm not signaling him, Counsel. 15:35: 30 6 MR. NORMAND: | just said in order to
7 MR. NORMAND: | didn't say you're signaling 15:35: 31 7 cross-examine. How can | cross-examine you about the
8 him. 15: 35: 33 8  content of hisdeclaration? Y ou've said you don't know
9 MR. PARNES: And | reject theimplication 15:35:34 9  anything about it other than what he's said.
10  that he'slooking for some signal. 15: 35: 37 10 Thisisnot the chicanery. | don't
15: 33: 54 11 MR. NORMAND: Let the record reflect that 15:35: 40 11 understand how | can speak to the firm's representative
15:33: 57 12 you'releaning over at me three feet in my direction, 15:35: 43 12 whenwe'vejust had the testimony he's given.
13  becauseit's absurd for you to assert that I'm saying 15: 35: 49 13 MR. PARNES: Can you answer --
15: 34: 01 14  you'resignaling him. I'm saying there's no reason for 15:35: 50 14 Q. BY MR. NORMAND: Isthereany utility in me
15: 34: 02 15 him to be looking at you. 15: 35: 53 15  goingthrough my seriesof questionswith you on the
15:34: 04 16 It's pausing, it's contemplating. Whatever 15:35: 55 16  question of waiver rights? | mean --
15: 34: 06 17  hewantsto get out of looking at you, it's 15: 35: 56 17 MR. BRAKEBILL: Why don't you ask the
15: 34: 09 18  inappropriate. 15:35: 58 18  questions.
15:34: 10 19 MR. PARNES: | disagree, Counsel. Hecan 15:35:58 19 MR. NORMAND: Well, because I'm trying to
15:34: 12 20  look anywhere. He can refresh hisrecollection with 15:36: 00 20  savethewitness on aFriday afternoon half an hour of
15: 34: 14 21 anything. 15: 36: 03 21 questions!'vedrafted up. | don't seethe point. Do
15: 34: 14 22 MR. NORMAND: There's adifference between 15: 36: 06 22 youwant meto start the process and we can try afew
15: 34: 15 23 looking anywhere and looking at you. Come on. 15: 36: 09 23 questionsin?
15: 34: 18 24 MR. PARNES: Counsel, he can look at anybody. 15: 36: 09 24 MR. PARNES: I'm not going to tell you what
15: 34: 20 25  Hecanlook at your associate. He can look over here. 15: 36: 11 25  yourjobis, Ted. Youknow, Tor wasthe primary --

216 E. 45th STREET

Esquire Depositi

on Services

NEW YORK, NY 10017

1- 800- 944- 9454



21 (Pages 78 to 81)

Page 78 Page 80
15:36: 16 1 MR. NORMAND: | don't need you to tell me 15:39: 00 1  language, that'sfine. | meant to focus on thefirst two
15:36: 19 2 whatmyjobis. I'vebeen very patient on this question 15:39: 02 2 sentences.
15: 36: 22 3 of theextent of your ability to testify on behalf of the 15:39: 03 3 A. Okay. So | would read thislanguage to
15: 36: 25 4 firm. | feel like I'm making a very self-evident point, 15:39: 20 4 gpecifically exclude any limitation, whether it be good
15: 36: 29 5  whichisthereisno utility in me asking you questions 15:39: 27 5  faith or otherwise.
15: 36: 32 6 about waiver. 15: 39: 28 6 Q. No limitation on reasonable discretion?
15: 36: 32 7 Now, if you disagree with me or if there's 15:39: 30 7 A. Solediscretion and direction iswhat | read.
15:36: 35 8  any ambiguity in that question, I'll start with the 15:39: 34 8 Q. An unfettered right, in your view?
15:36:35 9  questions and we can revisit thisin ten minutes. 15:39: 38 9 MR. BRAKEBILL: Mischaracterizesthe
15: 36: 38 10 THE WITNESS: Can you tell me more what you 15:39: 40 10  testimony.
15: 36: 39 11 mean by "waiver"? 15: 39: 40 11 Q. BY MR. NORMAND: Areyou comfortable using
15: 36: 40 12 Q. BY MR.NORMAND: Let metry afew questions 15:39: 42 12 theword"unfettered"?
15: 36: 42 13  and well doit that way. 15: 39: 46 13 A. With respect to this specific provision of
15: 36: 45 14 A. Isthereaprovision of the APA to which you 15:39: 49 14 4.16(b), thelanguage looks pretty stark and unfetter ed.
15: 36: 48 15  wantto-- 15:39: 56 15 Q. Andisit thefirm'sview that the language
15: 36: 48 16 Q. 4.16(b) generally goesto theissue of 15:39:58 16  isstark and unfettered?
15: 36: 51 17 waiver, what we've called waiver in the case. 15: 40: 00 17 A. No, | would -- that's my own char acterization
15: 36: 54 18 A. Okay. 15:40: 03 18  of an adjective. So| guessit sort of speaks for
15:37: 02 19 Q. Thefirst sentence says. " Buyer shall not 15: 40: 08 19  itself. It'stheir solediscretion and direction.
15: 37: 06 20  havetheauthority to amend, modify, or waive any right 15: 40: 20 20 Q. IntheAPA, in thefirm'sview, does Novell
15: 37: 10 21 under or assign any SVRX license without the prior 15: 40: 24 21  havetheright to direct Santa Cruz to modify any SVRX
15:37: 15 22 consent of seller. In addition, at seller'ssole 15: 40: 28 22 licensethat Novell directs Santa Cruz to modify to
15:37: 18 23 discretion and direction, buyer shall amend, supplement, 15:40: 33 23 increasean SVRX licensee'srightsto use SVRX source
15:37: 21 24 modify, or waive any rightsunder or shall assign any 15: 40: 38 24 code?
15:37: 24 25  rightstoany SVRX licenseto the extent so directed in 15: 40: 38 25 MR. BRAKEBILL: Callsfor alegal conclusion.
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15:37: 29 1 any manner or respect by seller.” 15: 40: 39 1 THE WITNESS: So just reading on in that
15:37: 31 2 Do you seethat language? 15:40:55 2 second sentence, that -- that seems to be what it says.
15:37: 32 3 A. | do. 15: 40: 59 3 Atsdler'ssoledirection and discretion, buyer shall
15: 37: 33 4 Q. Intheview of the Wilson Sonsini law firm, 15: 41: 03 4 amend, supplement, modify, or waive any rights or shall
15: 37: 36 5 in the APA, does Novell havetheright to direct Santa 15: 41: 07 5 assign any rights to any license to the extent so
15:37: 40 6  Cruztowaiveany of Santa Cruz'srightsunder any SVRX 15:41:11 6 directed in any manner or respect by seller.
15: 37: 44 7 license that Novell directed Santa Cruz to waive? 15:41:13 7 Q. BY MR. NORMAND: Apart from reading the
15: 37: 47 8 A. Sol'll pause here and tell you that any 15: 41: 15 8 language of Section 4.16(b), do you have any view asto
15: 37: 53 9  position that thefirm had at the time respecting waiver 15:41:19 9  thequestion of waiver rightsunder the APA?
15: 38: 00 10  wasarticulated by Tor in hisdeclaration and that | 15: 41: 20 10 A. Again --
15: 38: 06 11 don't have anything additional to add to that because| 15:41: 21 11 Q. And apart from deferringto Mr. Braham's
15:38:12 12 donot havea personal recollection of involvement in the 15:41:23 12 declaration?
15:38: 16 13 negotiation of or discussion of thisprovision. 15:41: 24 13 A. No.
15: 38: 25 14 Q. Intheview of the Wilson Sonsini law firm, 15: 41: 33 14 Q. Inorder for meto speak with a
15: 38: 28 15  doesNovell haveto exerciseitsright under Section 15:41: 34 15  representative of the firm with some view asto waiver
15: 38: 32 16 4.16(b) in good faith in order to effectuate the purposes 15:41: 37 16  rightsindependent of the language of the APA, | would
15: 38: 38 17 of the APA? 15: 41: 40 17 need to speak with Mr. Braham; isthat right?
15:38: 38 18 MR. BRAKEBILL: Callsfor alegal conclusion. 15:41: 42 18 MR. PARNES: I'll object. Mr. Braham's not
15:38: 40 19 MR. PARNES: Y ou can answer. 15: 41: 44 19  anemployee of thisfirm. But hewould be a
15: 38: 46 20 THE WITNESS: You'reasking if there'san 15:41: 48 20  representative of thisfirm at this point.
15: 38: 47 21 obligation of good faith in enforcing rights under this 15:41:51 21 But you can answer the question.
15: 38: 50 22 contract on Novell's part? 15:41:53 22 MR. BRAKEBILL: Argumentative.
15: 38: 52 23 Q. BY MR. NORMAND: | didn't mean to ask the 15:41:55 23 THE WITNESS: So do you want me to answer,
15:38:53 24 question that generally, just with respect to Section 15:41:58 24 Mak?
15: 38: 56 25 4.16(b). And if you want toread the entirety of that 15:42: 01 25 Q. BY MR.NORMAND: In order to meto speak with
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15:42: 03 1  someonewho represented Novell in connection with the APA 15:44: 28 1 shared with you.
15: 42: 07 2 whohasaview of the question of waiver rightsapart 15: 44: 41 2 Q. Intheview of thelaw firm, doesthe plain
15:42: 11 3 fromthelanguage of the APA, | would need to speak with 15: 44: 43 3 language of Section 4.16(b) makeillusory the notion that
15:42: 14 4 Mr. Braham; isthat right? 15: 44: 49 4 Novell had sold the UNIX and UnixWar e business to Santa
15:42: 16 5 MR. BRAKEBILL: Foundation, aso. 15: 44: 52 5 Cruz?
15: 42: 17 6 MR. PARNES: Y ou can answer. 15: 44: 52 6 MR. BRAKEBILL: Vague and ambiguous.
15:42: 18 7 THE WITNESS: That's correct. 15: 44: 53 7 THE WITNESS: No.
15:42:19 8 Q. BY MR. NORMAND: And if you had spoken with 15: 44:55 8 Q. BY MR. NORMAND: And why not?
15:42: 21 9 Mr. Braham, apart from reading hisdeclaration, it's 15: 44: 56 9 A. Because what SCO was buying was morethan a
15:42: 26 10  possiblethat you would have gained a view asto the 15:45:11 10 setof existing licenses. It was getting -- it was
15:42:28 11 question of waiver rightsthat goes beyond the language 15: 45: 17 11  getting auser base, if you will, to which it could up
15:42: 31 12 of the APA and goes beyond the language of his 15: 45: 22 12 sl. It wasadministering these licenses and seeing
15: 42: 36 13 declaration; isthat right? 15: 45: 32 13 what the terms wer e, which would enable them to do any of
15: 42: 37 14 MR. BRAKEBILL: Speculation. 15: 45: 46 14 anumber of things, provide amendmentsto, fix as
15: 42: 37 15 THE WITNESS: If | had spoken to Mr. Braham? 15: 45: 52 15 maintenance. | mean, | think there was a wholerevenue
15:42: 40 16 When do you mean? 15:45:55 16  stream associated with the business outside of the SVRX
15: 42: 41 17 Q. BY MR. NORMAND: If you had spoken with 15: 45: 59 17  licenses. So...
15: 42: 44 18  Mr. Braham regarding the subject matter of waiver rights 15:46: 03 18 Q. Didn't Novell retain theright to direct
15:42: 46 19  under the APA. 15: 46: 06 19  SsantaCruztoterminateall of its SVRX licenses?
15: 42: 47 20 A. You mean in preparation for this deposition? 15: 46: 16 20 MR. BRAKEBILL: Did you say terminate?
15:42: 49 21 Q. Correct. 15: 46: 18 21 MR. NORMAND: (Attorney nods head.)
15: 42: 50 22 MR. BRAKEBILL: Speculation. 15: 46: 36 22 THE WITNESS: Where are you saying isthe
15:42: 51 23 THE WITNESS: Yeah, | don't know what he 15: 46: 38 23  termination right?
15:42: 53 24 would have-- al | haveiswhat he said in his 15: 46: 40 24 MR. NORMAND: | didn't mean to suggest it.
15: 42: 55 25  declaration to go on. 15: 46: 41 25  That was| understood you to say that the right of waiver
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15: 42: 58 1 Q. BY MR. NORMAND: And what | asked was whether 15: 46: 45 1 and theright set forth in Section 4.16(b), where -- with
15: 42: 59 2 it waspossiblethat you would have gained some knowledge 15: 46: 51 2 that qudification, | don't know if that's the word that
15: 43: 02 3 about the question of waiver rights beyond the language 15: 46: 54 3 youused, but that'swhat | understood you to say.
15: 43: 05 4 of the APA and beyond what he has said in his 15: 46: 57 4 MR. BRAKEBILL: Mischaracterizes his
15: 43: 08 5 declaration. 15:46: 59 5 testimony.
15: 43: 08 6 A. It'spossible. 15:47:00 6 THE WITNESS: | think given that the revenue
15:43: 25 7 Q. If | weretoask you questions about 15:47: 02 7 stream flowing from these licenses was a substantial part
15:43: 28 8 Mr. Braham's declar ation with respect to theissue of 15: 47: 06 8 of -- retaining the revenue stream was a substantial part
15:43: 29 9  waiver rights, would you be able to answer those 15:47:10 9 of the consideration for doing this deal with SCO, given
15:43: 33 10  questionsapart from reading the language of Section 15:47: 14 10  thatit wasa95/5 percent split, | -- | can only intuit
15: 43: 35 11 4.16(b)? 15: 47: 22 11  that SCO was comfortable with granting these rights under
15: 43: 39 12 A. I'm not surel understand the question. 15: 47: 27 12 4.16 because it would be on Novell's best interest, asin
15: 43: 44 13 Q. What isyour lack of clarity with respect to 15:47: 34 13  SCO's, to keep the revenue flowing from these licenses.
15:43: 49 14 thequestion? 15:47: 38 14 Q. BY MR. NORMAND: Wasit your view that Novell
15: 43: 50 15 A. Could you repeat the question for me. 15:47: 40 15  could havedirected Santa Cruz to modify all its SVRX
15: 43: 55 16 Q. Thequestion iswhether therewould be any 15:47: 44 16  licensesto permit all SVRX licenseesto distribute the
15: 43: 57 17  utility in my taking out Mr. Braham's declaration, and | 15: 47: 48 17  sourcecodetowhoever they wanted?
15: 44: 02 18  understand, you don't haveto tell me how to do my job. 15: 47: 56 18 A. The second sentence of 4.16(b) is very broad.
15: 44: 04 19 My questionis: If I took out Mr. Braham's declaration 15: 48: 00 19  And then, | guessthebusiness exigencies are what the
15: 44: 07 20 and started asking you questions about his testimony 15: 48: 07 20  partieswould rely on for governorsof what might or
15: 44: 10 21 regarding waiver rights, would | be merely asking you to 15:48: 12 21 might not occur.
15: 44: 15 22 read Section 4.16(b) of the APA? 15:48:18 22 Q. Wasit business exigenciesthat you said?
15:44:18 23 A. Yes. | don't have an independent 15: 48: 21 23 A. Yes.
15:44: 20 24 recollection of discussionsregarding waiver rights other 15:48: 21 24 Q. What did you mean by that?
15: 44: 23 25  than my interpretation of 4.16(b), which I've already 15: 48: 23 25 A. That their interests were aligned and
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15: 48: 25 1 maximizing revenuesfrom these licenses. 15:53: 01 1 A. Isn't that what that third sentence --
15: 48: 35 2 Q. Apart from business exigencies, however, in 15:53: 04 2 Q. | suppose we could go through the agreement.
15:48: 39 3 your view, Novell had theright to direct Santa Cruz to 15: 53: 07 3 Do you have an independent view of the issue apart from
15:48: 41 4 modify its SVRX licenses to permit the SVRX licenseesto 15:53: 08 4 looking at the agreement?
15: 48: 46 5  dowhatever they wanted with the SVRX sour ce code? 15:53: 09 5 A. No, other than | can interpret it for you.
15: 48: 52 6 MR. BRAKEBILL: Mischaracterizes testimony. 15:53:12 6 Q. And isthisan issuethat you have aview as
15:49: 03 7 THE WITNESS: | believe 4.16(b) gives Novell 15:53: 15 7 towhether Mr. Braham has offered testimony on?
15: 49: 06 8  broad rightsto direct SCO to modify the licenses. 15:53: 17 8 A. When you say offered testimony, do you mean
15:49: 16 9 Q. BY MR. NORMAND: And in your view, Novell had 15:53: 21 9  separateand aside from what'sin hisdeclaration?
15:49: 18 10  theright under the APA to do soin bad faith? 15:53: 23 10 Q. | just mean in hisdeclaration.
15:49: 21 11 MR. BRAKEBILL: Mischaracterizes his 15: 53: 26 11 A. | think Tor in hisdeclaration isvery clear
15: 49: 24 12 testimony. 15:53: 29 12 that all of thiswas specifically bargained for, it was
15:49: 25 13 THE WITNESS: What would constitute bad 15:53: 33 13  intended toreservetheserights, it was part of the

14  faith? 15:53: 35 14 transaction, and | think he saysthat in his declaration.
15:49: 33 15 Q. BY MR. NORMAND: Not good faith. 15:53: 38 15  That'smy recollection.
15: 49: 53 16 A. | don't seeany modifier on Novell'srights 15: 53: 48 16 Q. Isit thefirm'sview that whatever
15: 49: 56 17 under 4.16(b) with respect to the SVRX licenses. 15:53:51 17 Mr.Braham hasto say in hisdeclaration on the question
15:50: 00 18 Q. Soisit your view that Novell was entitled 15:53: 54 18  of new SVRX licensesrepresentsthe view of the firm?
15:50: 05 19  toexerciseitsrightsunder Section 4.16(b) with the 15: 54: 00 19 A. When you say " theview of thefirm," do you
15: 50: 10 20  intent to harm Santa Cruz? 15: 54: 02 20  mean now asreviewing thisor at thetimethe deal was
15:50: 18 21 MR. BRAKEBILL: Mischaracterizesthe 15: 54: 07 21  getting negotiated? You mean thelatter; correct?
15: 50: 19 22 testimony, argumentative to the extent you're saying, "So 15: 54: 09 22 Q. | do because| think that'sthe spirit in
15: 50: 30 23 itis" 15:54: 12 23 which Mr. Braham offered histestimony in his
15: 50: 30 24 THE WITNESS: I'm uncomfortable 15:54: 15 24 declaration.
15: 50: 45 25 characterizing any action of Novell's that they would 15:54: 16 25 A. Right. Right. And | would say what -- at
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15: 50: 49 1  havecontemplated here asto bein bad faith. | would 15: 54: 18 1  thetimehewasthelead partner, he had avery clear
15: 50: 52 2 reiterate that there's no good-faith reasonableness. | 15: 54: 22 2 under standing of the direction from theclient, and |
15:50: 59 3 mean, they're different variations on this theme and 15: 54: 28 3 think he speaksto this point specifically.
15: 51: 03 4 contract provisions, and there are no modifiers to 15: 54: 36 4 Q. Sodoesthat mean that hisviews constitute
15:51: 07 5  Novell'srights here. 15:54: 39 5  thefirm'sviews?
15: 51: 08 6 Q. BY MR. NORMAND: No. And | don't mean to 15:54: 41 6 A. Yes, in my opinion.
15:51: 10 7 suggest in the question that Novell never undertook such 15:54: 53 7 Q. Do you know whether he does addressthe issue
15:51: 15 8  conduct with such a state of mind. It'sa hypothetical 15: 54: 55 8  of new SVRX licensesin hisdeclaration? | don't need to
15:51: 18 9  question. Soin ahypothetical -- 15:55: 06 9  wasteyour timewith the question. Obvioudly, | can
15:51: 19 10 A. Sohypothetically, | would agreethat there's 15:55: 09 10  look, but | don't recall right now.
15:51: 22 11 no--you could -- you can characterizeit with using bad 15:55: 39 11 Did you answer the question verbally? I'm
15:51: 28 12 faith or malice or whatever itis. | don't -- asidefrom 15: 55: 40 12 not sure.
15: 51: 33 13  somegeneral legal prohibition or prescription against 15:55:41 13 A. Sol -- could you repeat the question for me.
15: 51: 44 14  enteringintoacontract with bad faith of the four 15:55: 45 14 Q. Doyou know whether Mr. Braham addr esses the
15: 51: 47 15  cornersof theagreement, thisprovision, there'sno such 15: 55: 48 15  issuein hisdeclaration?
15:51: 49 16  limitation on Novell's ability to direct SCO to modify or 15: 55: 49 16 A. I don't know. Sorry. Sol don't know -- |
15: 51: 59 17  supplement or waive any rightsunder these licenses. 15:55:52 17  don't recall specifically whether in hisdeclaration Tor
15: 52: 37 18 Q. Inthe APA, in thefirm'sview, did Novell 15: 56: 02 18  speaks specifically to the language of the ultimate
15:52: 41 19  havetheright to approve new SVRX licensesthat Santa 15: 56: 04 19  sentenceof 4.16(b), which isthe prohibition against
15:52: 47 20 Cruzmight sign with new SVRX licensees? 15: 56: 09 20  enteringinto futurelicenses.
15: 52: 52 21 MR. BRAKEBILL: Calsfor alegal conclusion. 15: 56: 17 21 MR. NORMAND: Why don't we take a break.
15: 52: 54 22 MR. PARNES: Y ou can answer if you have an 15: 56: 20 22 THE VIDEOGRAPHER: We are now going off the
15:52: 56 23 understanding. 15:56: 22 23 videorecord. Thetimeis3:54 p.m.
15: 52: 57 24 Q. BY MR. NORMAND: And just to clarify because 15: 56: 25 24 (Recess))
15:52: 59 25 | seeyou looking at the agreement. 16: 07: 29 25 THE VIDEOGRAPHER: We are now back on the
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16: 07: 44 1 videorecord. Thetimeis4:06 p.m. 16:11: 29 1 valueand will end by theyear 2002. In addition, Novell
16: 07: 48 2 Q. BY MR.NORMAND: Mr. Alter, in the APA, what 16:11: 33 2 will continue to receive revenue from existing licenses
16: 07:51 3 paymentsdid Novell intend to require Santa Cruz to remit 16:11: 37 3 for older versionsof UNIX system sour ce code.”
16: 07: 55 4 toNovell? 16:11: 41 4 Do you see that language?
16: 07: 56 5 A. 95 percent of the SVRX royalties. 16:11: 42 5 A. | do.
16:08: 13 6 Q. And what werethe SVRX royalties? 16: 11: 44 6 Q. Inyour view, isit accurate to say that
16: 08: 16 7 A. Just quoting from the agreement for 16 A, all 16:11: 46 7 under the APA, Novell will continue to receive revenue
16: 08: 34 8  royalties, fees, and other amounts due under all SVRX 16:11: 50 8  from existing licenses for older version of UNIX system
16: 08: 37 9 licensesisthe definition of the SVRX royalties. 16: 11: 56 9 sour ce code?
16: 08: 40 10 Q. And do you have an independent view of the 16:11: 56 10 A. I'm not under standing the link between the
16: 08: 43 11 question of the paymentsthat Santa Cruz was obligated to 16:12: 00 11  disclosureand the 10-Q and the APA. Could you -- could
16: 08: 49 12 remit to Novell apart from reading the language of the 16: 12: 08 12 youtiethat together for me?
16: 08: 53 13 APA? 16:12:12 13 Q. My question iswhether the sentencel just
16: 08: 54 14 A. By an independent view, |'m not sure what you 16:12: 16 14  read intotherecord from the 10-Q isan accurate
16: 09: 03 15  mean. 16:12: 19 15 description of the APA on theissue of the payments that
16: 09: 03 16 Q. Waell, isit an issue that you worked on in 16:12: 22 16  SantaCruz wasobligated to remit to Novell.
16: 09: 08 17  1995in connection with your work on the APA? 16:12: 30 17 A. | don't know.
16:09: 11 18 A. I'm till not -- | don't understand -- I'm 16:12: 44 18 Q. Doyou have aview asto whether under the
16:09: 19 19  sorry, could you rephrasethe question. 16:12: 46 19  APA, Novell would receive revenue not just from existing
16: 09: 21 20 Q. If you wereto put the APA tothe sideand | 16:12: 50 20 SVRX licenses, but from new SVRX licenses as well?
16: 09: 24 21  wereto ask you questions about the payments -- 16:13: 06 21 So therecord reflectsthat you'rereviewing
16: 09: 26 22 A. Dol have someindependent recollection of 16:13: 08 22 theAPA. | should have been clear. Do you haveaview
16: 09: 30 23 what -- of thediscussion of royalties? No. 16: 13: 10 23 apart from reviewing the APA today --
16: 09: 32 24 Q. And do you have any independent knowledge, 16: 13: 12 24 A. No.
16: 09: 34 25 meaning by virtue of having spoken with people or studied 16:13:12 25 Q. --ontheissuethat | just asked you about?
Page 91 Page 93
16: 09: 38 1 anydocuments? 16:13: 14 1 A. No. | guessother than the plain language of
16: 09: 38 2 A. No. 16:13: 29 2 thefirst sentence of 4.16(a), which doesn't say all
16: 09: 39 3 Q. And do you have an under standing of the issue 16: 13: 34 3 current, it doesn't say all prior, it saysall SVRX
16: 09: 43 4 apart from what you regard to be the plain language of 16: 13: 39 4 licenses.
16: 09: 46 5  theAPA? 16: 13: 41 5 Q. Welooked earlier at the definition of SVRX
16: 09: 47 6 A. 1 donot. 16:13: 52 6  licenses. That'sinitem 6 of Schedule 1.1(a). And that
16: 09: 48 7 Q. Doyou know if Mr. Braham hasa view on the 16: 14: 05 7  beginson the page with the Bates number ending 952.
16: 09: 54 8  issueof paymentsthat Novell was obligated or that Santa 16: 14: 22 8  Item 6isanitem in the schedule of assetstransferred;
16: 09: 58 9  Cruzwasobligated to remit to Novell, apart from what 16: 14: 26 9  correct?
16:10: 03 10  youregard asthe plain language of the APA? 16: 14: 26 10 A. Correct.
16: 10: 06 11 A. | don't have any knowledge of what he might 16: 14: 28 11 Q. And Section 4.16(a) cross-r efer ences that
16:10: 19 12 know or not know. 16: 14: 33 12 item; isthat right?
16: 10: 20 13 Q. Handing you what's been previously marked as 16: 14: 35 13 A. Yes.
16: 10: 23 14 Exhibit 1029, which is Novell's 10-Q for thefiscal 16: 14: 41 14 Q. Sowouldn't it befair to say that by
16:10: 37 15  quarter ending January 27th, 1996. | think that's 16: 14: 44 15  definition, 4.16(a) cross-referencesa list of existing
16: 10: 42 16  reflected at the bottom of the first page and the top of 16: 14: 50 16  licensesto betransferred?
16: 10: 50 17  thesecond page of the document. And there'snumbersat 16: 14: 52 17 MR. BRAKEBILL: Foundation, argumentative.
16:10: 53 18  thetopright of thisdocument. And | wanted toturn 16: 15: 04 18 THE WITNESS: Well, | would read it, Ted, to
16:10: 55 19  your attention to page9 of 17. 16: 15: 06 19  sayinRoman VI, it'sal contractsrelating to the
16:11: 07 20 And in the middle of the page, in the 16:15:12 20  licenseslisted below. So to the extent you had pointed
16:11:10 21  paragraph beginning in December, 1995 ther€'s language 16: 15: 18 21 out previously that these are actualy lists of versions
16:11:13 22 that says, " The agreement also callsfor Novell to 16:15: 24 22 of theproduct. Soif there were other contracts, these
16:11: 17 23 receivearevenue stream from SCO based on revenue 16: 15: 29 23  arenot the contracts per se, but if there were
16:11: 21 24 performance of the purchased UnixWare product line. This 16: 15: 35 24 additional contracts with other parties, | would read
16:11: 25 25  revenuestream isnot to exceed 84 million net present 16: 15: 38 25  4.16(a) and 1.1(a) Roman VI together to say except this
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16: 15: 45 1 isthe IP that was being licensed, that the royalties 16:19: 59 1 Novell had an interest in by SCO. Becausethat last
16: 15: 49 2 would -- they would constitute SVRX royalties. To the 16: 20: 04 2 sentenceprovidesthat the buyer hasno right to enter
16: 15: 53 3 extentit was new IP, new merged product, intellectual 16: 20: 08 3 intoany licensesof SVRX except -- sorry.
16: 15: 58 4 property or royalties, that would be a different matter. 16:20: 13 4 Q. Soyour view isif Santa Cruz had entered
16:16: 16 5 Q. What if Santa Cruz entered into a new SVRX 16:20: 17 5 intoany new SVRX license, it would constitute a breach
16: 16: 20 6 licensein the middle of 1996? By definition, that 16: 20: 20 6 of Section 4.16(b)?
16: 16: 26 7 couldn't beamong thelicensesthat had been transferred 16: 20: 42 7 A. Seemstomewhat it says, yeah, to me.
16: 16: 28 8  in September of '95; correct? 16: 20: 47 8 Q. Now, theissue we started with was 4.16(a)
16: 16: 31 9 MR. BRAKEBILL: Argumentative. 16:20: 51 9  and themeaning of SVRX royalties.
16: 16: 42 10 THE WITNESS: | can answer? 16: 20: 52 10 A. Right.
16: 16: 43 11 MR. PARNES: You can till answer, yes. 16: 20: 54 11 Q. Isit your view that if Santa Cruz had
16: 16: 51 12 MR. BRAKEBILL: Foundation, too. 16: 20: 57 12 entered into a new SVRX license, which | think you've
16: 16: 59 13 THE WITNESS: So | don't read Roman VI to be 16: 21: 04 13  said you would regard asa breach, isit your view that
16:17: 05 14  adefinitivelist of licenses, but rather the 16:21: 07 14 any paymentsunder that new SVRX license would be ones
16:17:13 15  intellectual property that will be covered by the SVRX 16:21:13 15  that Santa Cruz would haveto remit to Novell?
16: 17: 16 16 licenses. And so, therefore, were thereto be a 16: 21: 16 16 A. Lessthe5 percent fee.
16:17: 20 17  subsequent license of thisintellectual property, that 16:21:18 17 MR. BRAKEBILL: Mischaracterizestestimony in
16:17: 24 18  would be aroyalty stream that Novell would arguably be 16:21: 20 18  thefirst part of your question.
16:17: 31 19  entitled to, lessthe 5 percent administrative fee. 16:21: 21 19 Q. BY MR. NORMAND: And why isthat your view?
16:17: 40 20 Q. BY MR. NORMAND: Doesn't item 6 of Schedule 16: 21: 23 20 Istherelanguage in the APA that you'rerelyingon in
16:17: 43 21 1.1(a) identify the contractsthat are among the assets 16: 21: 26 21 reachingthat view?
16:17: 47 22 peingtransferred? 16:21: 27 22 A. Thelanguage!|'mrelyingonisthe--is
16:17: 48 23 A. Yes. Well, I'm sorry, | mean | think you 16: 21: 32 23 4.16(a), and thefirst sentence which saysfollowing the
16:17: 55 24 pointed out to me, didn't you, that these aren't -- these 16: 21: 38 24 closing, all licenses-- it'sall -- soit'sreading
16: 18: 02 25  aren't contracts. Thesearelistsof -- you said 16: 22: 01 25 4.16(a), first sentence, last sentence of 4.16(b), and
Page 95 Page 97
16:18: 06 1 productsbut, you know, releases, softwar e iterations, 16: 22: 10 1  thereferenceto Schedule 1.1(a) Roman VI together.
16:18: 12 2 different releases of underlying product. 16:22: 30 2 And | guessthe only color commentary would
16:18:16 3 Q. Item 6 of Schedule 1.1(a) -- 16:22: 34 3 bewhat 4.16 seemsto say is, look, SVRX is-- is--
16:18:19 4 A. Right. 16:22: 49 4 Novell in Cissayingit'snot going to be out promoting
16:18: 21 5 Q. --isone of seven Roman numeral items 16: 22: 57 5 thesaleof SVRX, but rather it wasgoing to bethe
16:18: 27 6  identifying assetsthat Novell wastransferring to Santa 16:23: 05 6  purview of SCO todothat, and that | believethat SCO
16:18:31 7 Cruz; correct? 16: 23: 11 7 would then be seeking to migrate licenseesto its own
16:18:31 8 A. Right. 16:23: 16 8  product, thismerged product, usingitsown IP. Sol --
16: 18: 32 9 Q. Item 6 specifies that among those assets are 16: 23: 22 9 | speculate that -- well, I'll stop there.
16:18: 36 10 all contractsrelating tothe SVRX licenses listed below; 16: 23: 32 10 Q. Let mebesurel understand. Section
16:18: 43 11 correct? 16: 23: 37 11 4.16(a), that first sentence that you referred to?
16:18: 43 12 A. Correct. 16: 23: 39 12 A. Yes.
16: 18: 49 13 Q. Item 6isnot areferenceto future contracts 16: 23: 41 13 Q. Inyour view, would that sentence encompass a
16:18:52 14 that might relateto the SVRX licenseslisted below; 16: 23: 47 14  new SVRX license entered into after the closing of the
16: 18: 58 15 correct? 16: 23: 52 15 APA?
16: 18: 58 16 MR. BRAKEBILL: Argumentative. 16: 23: 56 16 MR. BRAKEBILL: Asked and answered.
16:18: 59 17 THE WITNESS: | don't agree with that. | 16: 23: 57 17 THE WITNESS: Yes.
16:19: 07 18  don't think you are correct. 16: 23: 58 18 Q. BY MR.NORMAND: You don't view 4.16(a) as
16: 19: 09 19 Q. BY MR.NORMAND: So among the assets that 16: 24: 03 19  referringto solely SVRX licensesthat werein existence
16:19: 12 20  Novell wastransferring in September of '95 was any SVRX 16: 24: 07 20  and beingtransferred at that timein the APA?
16:19:16 21  licensethat Santa Cruz entered into after September of 16:24: 11 21 A. Right, | donot and -- | do not.
16:19: 19 22 1995? 16: 24: 23 22 Q. Soisit fair to say that you read item 6 of
16: 19: 20 23 A. Well, when | read Roman VI together with the 16: 24: 26 23 Schedule 1.1(a) to refer to future contractsrelating to
16:19: 38 24 last sentence of 4.16(b), under what cir cumstance would 16: 24: 33 24 SVRX licenses?
16:19: 54 25  therebealicense entered into that wasn't one which 16: 24: 34 25 A. Yeah, it saysall contractsrelating to SVRX
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16: 24: 38 1 licenses, and then these ar e the specific release. 16:28: 22 1  that disclosure, Ted, that it's meant to makea
16: 24: 41 2 Q. Now, item 6 appearsin the context of alist 16: 28: 30 2 distinction between -- versions as of the date of the
16: 24: 45 3 of assetsbeing transferred; correct? 16:28: 34 3 closing and then versionsthat SCO would develop going
16: 24: 47 4 A. Yes. 16: 28: 39 4 forward.
16: 24: 48 5 Q. Butit'snot your view that Novell was 16: 28: 39 5 Q. Isit your view that under the APA, Novell
16: 24: 56 6  purporting to transfer contractsthat werenot yet in 16: 28: 42 6  would receiverevenue from new licenses for older
16: 25: 04 7  existence, wasit? 16: 28: 46 7 versionsof UNIX system source code?
16: 25: 06 8 MR. BRAKEBILL: Misstates the testimony. 16: 28: 48 8 A. Yes
16: 25: 08 9 THEWITNESS: Am | to answer? 16: 28: 49 9 Q. Sototheextent that thisdocument doesn't
16: 25: 09 10 MR. PARNES: I'm sorry. Yes, you can answer. 16: 28: 52 10  saythat,it'sat least incomplete. Isthat your view?
16: 25: 13 11 THE WITNESS: Ted, could | trouble you to 16: 28: 55 11 A. Weéll, I don't -- | think at thetime, you
16: 25: 15 12 repeat what you said? 16:28:58 12 know, when they filed this Q, this was contempor aneous,
16: 25: 18 13 Q. BY MR.NORMAND: It'snot your view that 16:29: 02 13  thiscontract got entered into the fourth -- so Novell
16: 25: 20 14  Novell waspurporting to transfer contractsthat were not 16: 29: 06 14  had afunky fiscal year. Sothat'swhy therewasaQ
16: 25: 23 15  yetin existence? 16:29: 10 15  filed in December. Sothere--1 think what they're
16: 25: 25 16 MR. TIBBITTS: Same objection. 16:29: 14 16  doingisthey entered into a material contract and
16: 25: 27 17 THE WITNESS: Right. It wastransferring all 16:29: 16 17  described it and thefinancial impact of that, and at
16: 25: 33 18  contractsthat werein existence. It wasretaining the 16: 29: 21 18  that timel think thelanguage of the -- if | wasreading
16: 25: 40 19  intellectual property underlying the contracts of 16:29: 25 19  4.16then, thiswould say there are no futurelicenses or
16: 25: 45 20  evidencein 1.1(b). And to the extent under 4.16 SCO had 16:29: 33 20  amendmentsthat arebeingissued. Buyer shall not --
16: 25: 55 21 goneout and gotten an SVRX license, it would either -- 16: 29: 36 21  havenoright toenter into future licenses or
16: 26: 01 22 itwould have done so -- or gotten another licensee, I'm 16: 29: 39 22 amendments. Sothat'swhy it doesn't speak to those.
16: 26: 08 23 not sure how they'd do that without breaching the 16: 29: 58 23 Q. Did Novell intend to have Santa Cruz'srights
16: 26: 11 24 provision of 4.16(b), by the way, but had they done so, 16: 30: 00 24 under the APA changein the event of certain changes of
16: 26: 15 25 itwould be my reading of thisthat that would be covered 16: 30: 04 25  control?
Page 99 Page 101
16: 26: 19 1 under the SVRX royalties. 16: 30: 08 1 A. May | review the agreement?
16: 26: 22 2 Q. Sototheextent in Exhibit 1029, which we 16: 30: 11 2 Q. You may. And let mejust clarify isthat an
16: 26: 26 3 started with, to the extent that this document saysthat 16: 30: 14 3 issuethat you have any independent recollection of apart
16: 26: 30 4 Novell will continueto receive revenue from existing 16: 30: 16 4 from reviewing the agreement?
16: 26: 33 5 licensesfor older versions of UNIX system sour ce code, 16: 30: 18 5 A. | donot.
16: 26: 37 6 isityour view that that statement isnot entirely 16: 30: 20 6 Q. And | think it is Section 6 wheretheissue
16: 26: 40 7 accurate? 16:30: 31 7 isaddressed, and more particularly --
16: 26: 41 8 A. Well, thisisadisclosure and a 10-Q that 16: 30: 35 8 A. 6.3.
16: 26: 45 9 talks about the present value of the revenue stream, and 16: 30: 37 9 Q. --6.3,and | think there'sa subsequent
16: 26: 59 10  it'sbased on -- | mean, they -- | guessthey ran some-- 16: 30: 45 10 section that bearson theissue of 6.6.
16: 27: 03 11 apresent value calculation and made some assumptions on 16: 30: 55 11 A. Theright of first refusal?
16: 27: 11 12 revenue performance. So| won't speculate asto how they 16: 30: 58 12 Q. Correct.
16:27:19 13  cameup with these numbers and whether that included 16: 30: 59 13 A. Okay. So other than reading these sections
16: 27: 22 14  some-- some assumptions about there being no further 16: 31: 03 14  now and interpreting them for you, Ted, | have no
16: 27: 30 15  licensesbeing done, just given the language of the 16: 31: 06 15  independent recollection.
16: 27: 33 16  contract and... 16:31: 11 16 Q. Okay. If you could look at Section 6.3(c) on
16: 27: 39 17 So, yeah. That'sall | have. 16:31: 53 17 page30--
16: 27: 43 18 Q. Inyour view, isthe statement that Novell 16: 31: 53 18 A. Okay.
16: 27: 46 19  will continueto receive revenue from existing licenses 16: 31: 55 19 Q. --which istitled " Expansion of Seller's
16: 27: 49 20  for older versionsof UNIX system source code an accurate 16: 31: 58 20 Rights Relating to the License Technology Upon a Change
16: 27: 54 21 summary of therevenuesthat Novell would continue to 16: 32: 02 21 of Control." Which says: " Until two yearsfrom the
16: 27: 58 22 receiveunder the APA? 16:32:11 22 closing datein the event buyer has merged with, sold
16: 28: 00 23 A. Totheextent that that'sintended to 16:32: 15 23 sharesrepresenting 50 percent or more of the voting
16: 28: 06 24 juxtaposeagainst the go-forward, | would read that to 16:32: 18 24 power of buyer 2, sold all or substantially all of
16: 28: 10 25 mean anything that SCO -- that'stheway | would read 16: 32: 22 25  buyer'sassetstoor engaged voluntarily in any other
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Page 102 Page 104
16: 32: 25 1  changeof control, transaction with, any party identified 16:37: 25 1 A. No, no.
16:32: 30 2 by sdler on Schedule 6.3(a) hereof, or in the event any 16:37: 26 2 Q. Isit something you know whether Mr. Braham
16:32: 35 3 partyidentified by seller on Schedule 6.3(a) her eof 16:37: 28 3 addressesin hisdeclaration?
16: 32: 39 4 shall acquire sharesrepresenting 50 percent or more of 16:37: 31 4 A. | don't recall.
16: 32: 43 5  thevoting buyer power of buyer, seller have 16:37:31 5 Q. Okay. Section 1.6 of the APA titled " License
16: 32: 47 6  automatically have unlimited royalty-free per petual right 16: 37: 37 6  Back of Assets'?
16:32: 50 7 for licensetechnology." 16:37:38 7 A. Right.
16:32: 51 8 Do you see that language? 16:37:39 8 Q. Isthisa section you'veread recently and
16: 32: 52 9 A. | do. 16: 37: 44 9  havean understanding of?
16:32: 52 10 Q. Doesthat language refresh your recollection 16: 37: 46 10 A. | mean, | think -- I'veread it today,
16: 32: 54 11 at all in the issue of changes of control? 16: 37: 49 11 earlier, and | recall that therewasa -- thiswould bea
16: 32: 59 12 A. It doesnot. 16: 38: 01 12  standard provision in an asset transfer so that you don't
16: 33: 15 13 Q. Isit fair to say from the plain language of 16: 38: 05 13  createasituation wheretheseller isimmediately then
16: 33: 19 14 Section 6.3(c) that Novell intended to have Santa 16: 38: 08 14 sued for patent infringement by the buyer. Sol'll read
16:33: 26 15  Cruz's-- I'm sorry, that Novell intended to haveits 16:38:12 15  what it says.
16: 33: 30 16  rightswith respect to thelicense technology changein 16:38: 13 16 Q. Let meread thisinto therecord.
16: 33: 32 17  theevent of a change of control only if such a change 16: 38: 16 17 A. Okay. Okay.
16: 33: 37 18  occurred within two yearsfrom the closing date? 16:38: 17 18 Q. First sentence of Section 1.6, I'm sorry,
16: 33: 40 19 MR. BRAKEBILL: Vague and ambiguous, cals 16: 38: 19 19  says "Concurrent with the Closing, Buyer shall execute
16: 33: 45 20  for speculation, foundation. 16: 38: 22 20  alicense agreement under which it shall grant to Seller
16: 34: 09 21 THE WITNESS: I'm not sure about that. | 16: 38: 26 21  aroyalty-free, perpetual worldwide licenseto (i) all of
16: 34: 11 22 readthe-- | read the second part of C asdigunctive. 16: 38: 33 22 thetechnology included in the Assets and (ii) all the
16: 34: 16 23 I think the two years modifies the transaction with any 16: 38: 39 23 derivativesof thetechnology included in the Assets,
16: 34: 26 24 party on Schedule 6(a), 6.3(a). I'm not sure. | think 16: 38: 44 24 including the'Eiger'" -- E-i-g-e-r -- " product release
16: 34: 58 25 it canberead two ways. | think the way you're reading 16: 38: 50 25  (such licensed back technology to bereferred to
Page 103 Page 105
16: 35: 01 1 it, the question in my mind is does the two years modify 16: 38: 54 1 collectively as'Licensed Technology')."
16: 35: 06 2 amerger only or somebody out in the market buying up 16: 38: 57 2 Do you seethat language?
16: 35: 15 3 50 percent of the shares. 16:38: 57 3 A. | do.
16: 35: 16 4 So avolitional transaction as opposed to 16: 38: 59 4 Q. Thereferenceto all of the technology
16: 35: 27 5  a-- anegotiated transaction as opposed to one of the 16: 39: 03 5  included in the assets, what do you understand that to
16: 35: 32 6  partiesin 6.3(a) acquiring hostiley the majority of 16: 39: 08 6  mean?
16: 35: 38 7 interest in -- of SCO. 16: 39: 08 7 A. | understand it to mean what it says, which
16:35: 41 8 Q. You don't have aview oneway or the other. 16:39:12 8 isall thetechnology set out in thelist of assetsin
16: 35: 44 9 Isthat right? 16:39: 15 9  Schedulel.1l(a).
16: 35: 44 10 A. My view isthat it can beread in the 16:39: 17 10 Q. And thereferenceto all derivatives of the
16: 36: 05 11 digunctive. 16: 39: 20 11  technology included in the assets, what do you under stand
16: 36: 06 12 Q. Canit beread in the conjunctive aswell? 16:39: 22 12 that tomean?
16: 36: 10 13 A. Yes, | believe so. 16: 39: 22 13 A. | understand that to mean what SCO would do
16: 36: 15 14 Q. Doyou haveaview asto whether it'smore 16: 39: 25 14 with thetechnology going forward.
16: 36: 18 15 reasonabletoread it oneway or the other? 16: 39: 28 15 Q. Soisit fair to say that Novell was
16: 36: 21 16 A. | donot. 16: 39: 31 16 acquiring alicense back to the technology included in
16: 36: 26 17 Q. Inthe APA, did Novell intend to acquirethe 16:39: 35 17  theassetsand the-- | think you called them
16: 36: 41 18  right to usethe quote/unquote licensed technology as 16: 39: 38 18  enhancements--
16: 36: 45 19  defined in the APA in Novell's products? 16:39: 39 19 A. Yes.
16: 36: 48 20 A. Can you direct meto the definition of 16: 39: 40 20 Q. -- that Santa Cruz would be making to the
16:37: 01 21 licensed technology, Ted? 16:39: 43 21  assets?
16:37:04 22 Q. Yes, §ir. | think it's Section 1.6. 16:39:43 22 A. Right.
16:37: 17 23 A. Yep. Sothisrelatesto the license back. 16: 39: 53 23 Q. And Section 1.6 goeson tosay: " Seller
16: 37: 21 24 Q. Now, | suppose beforeyou gointothis, is 16: 39: 58 24 agreesthat it shall usethe Licensed Technology only (i)
16: 37: 23 25  thisan issuethat you have independent recollection of? 16: 40: 03 25  for internal purposeswithout restriction or (ii) for
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16: 40: 07 1  resalein bundled or integrated products sold by Seller 16: 43: 26 1  usethelicensed technology in Novell's products?
16: 40: 12 2 which arenot directly competitive with the core products 16:43: 29 2 A. Sotherearetwo different dates, arethere
16: 40: 15 3 of Buyer and in which the Licensed Technology does not 16:43: 32 3 not? Werethese executed contemporaneously?
16: 40: 19 4 constituteaprimary portion of the value of the total 16: 43: 36 4 Q. No. They aredifferent --
16: 40: 22 5  bundled or integrated product.” 16: 43: 37 5 A. Sothreemonths. Soat thetime-- | don't
16: 40: 25 6 Do you seethat language? 16:43:41 6  know how -- | don't have an independent recollection. |
16: 40: 26 7 A. | do. 16: 43: 47 7  don't seehow at the time this was negotiated -- by
16: 40: 27 8 Q. And then the language goeson. | don't mean 16: 43: 53 8  "limitations," you'rereferring to thelanguagein 1.6?
16: 40: 29 9  tosuggest that it doesn't. 16: 43: 56 9 Q. With respect tothe APA, that'sright.
16: 40: 31 10 Do you know whether SCO and Novell 16: 43: 58 10 A. Yeah. | don't know -- | would -- | don't
16: 40: 33 11  subsequently entered into alicense back agreement? 16: 44: 03 11 know how it could have been viewed as -- you used the
16: 40: 38 12 A. | donot. 16: 44: 09 12 word "unreasonable’ ?
16: 40: 48 13 Q. Doyou have aview asto why Novell was 16:44:10 13 Q. 1 did.
16: 40: 50 14 willing to accept certain limitations on how Novell could 16:44:11 14 A. Yeah. And | takeit that we bargained for
16: 40: 55 15  usethelicensed technology in Novell's products? 16: 44: 15 15 this. Thisis--they were satisfied with the language
16: 41: 00 16 A. | think it's consistent with my under standing 16: 44: 17 16 of 1.16.
16: 41: 04 17 of theintention of the transaction, which wasto turn 16: 44: 19 17 THE WITNESS: Mark, | don't know whether we
16: 41: 06 18  over thebusinessto SCO at the point of the asset 16:44: 21 18  worked -- I'm not sure from a document standpoint whether
16:41:11 19  purchase and that whatever retention of rights was not 16:44: 25 19  weworked on this, or wasit an internal Novell?
16:41: 15 20  togiveNovell theright to compete with or go out and 16: 44: 27 20 MR. PARNES: Y ou should just answer based on
16:41: 21 21 sl theassets, sdll licensesto all -- technology to 16: 44: 31 21 your understanding, if you have knowledge.
16:41: 26 22 somebody else, but rather simply to enable Novell's core 16: 44: 33 22 THE WITNESS: Okay. | don't have any
16:41: 31 23 businessand itsother businessesto port to and 16: 44: 34 23 recollection or knowledge about the technology license
16:41: 34 24 integrateinterfaceswith UNIX, UnixWare operating 16: 44: 36 24 back agreement.
16: 41: 40 25  systemsand computers. 16: 44: 37 25 Q. BY MR. NORMAND: Do you know whether
Page 107 Page 109
16:41:58 1 Q. I'm handing you, Mr. Alter, what's previously 16: 44: 38 1 Mr. Braham has any views on the technology license
16:42: 02 2 been marked Exhibit 1008, which istitled " Technology 16: 44: 41 2 agreement specifically?
16: 42: 07 3 License Agreement.” 16: 44: 41 3 A. | don't have any knowledge of whether he has
16: 42: 07 4 A. Uh-huh. 16: 44: 44 4 anyviews.
16: 42: 08 5 Q. Do you recognize this document? 16: 44: 45 5 Q. Soif | wereto ask you any questions about
16:42:10 6 A. Well,it'sclearly the document -- | don't 16: 44: 47 6 thetechnology license agreement, it would be based
16: 42: 14 7 recognizeit, but it lookslikeit'sthat. The document 16: 44: 51 7 solely on your review of the language of the document --
16:42: 17 8  that was contemplated by the -- by Section 1.6. 16: 44: 54 8 A. Correct.
16:42: 29 9 Q. At thetimethe APA and technology license 16: 44:54 9 Q. -- asyou sit heretoday?
16: 42: 40 10  agreement were executed, did Novell regard as 16: 44: 56 10 A. Correct.
16: 42: 45 11  unreasonablelimitations set forth on how Novell could 16: 44: 56 11 Q. But | think you did say that you regard this
16:42: 49 12 usethelicensed technology in Novell's products? 16: 45: 00 12 technology license agreement asthe prospective agreement
16:42: 53 13 MR. PARNES: Object to the extent it calls 16: 45: 05 13  referred to Section 1.6 of the APA?
16:42:55 14 for an attorney-client privileged communication. 16: 45: 08 14 A. | guess| don't have any basisfor saying so
16: 42: 57 15 If you can answer, go ahead. 16: 45:12 15  other than you telling methat that'sthe case and
16:42: 59 16 THE WITNESS: Could you repeat the question, 16: 45: 16 16  looking at the -- quickly looking at therecitalsthat it
16:43: 01 17  please, Ted. 16: 45: 18 17  saysthisis-- thislooksto bethat agreement.
16: 43: 02 18 Q. BY MR. NORMAND: At thetimethe APA and TLA 16: 45: 37 18 Q. The second paragraph of page 1 of the
16: 43: 04 19  wereexecuted, did Novell regard as unreasonable the 16: 45: 39 19  technology license agreement says. " Whereas pursuant to
16: 43: 07 20  limitationsin those documents on how Novell could use 16: 45: 43 20  theasset purchase agreement Novell shall be entitled to
16: 43: 12 21  thelicensed technology in Novell's products? 16: 45: 46 21 retain and exercise after the closing date certain
16: 43: 15 22 A. | don't have any idea. 16: 45: 49 22 licensesfor licensed technology, including related
16: 43: 16 23 Q. At thetimethe APA and TLA were executed, 16: 45: 52 23 documentation and support.”
16:43:19 24 did the Wilson Sonsini law firm regard as unreasonable 16: 45: 53 24 Do you seethat language?
16: 43: 23 25  thelimitationsin those documents on how Novell could 16: 45: 54 25 A. | do.
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16: 45: 54 1 Q. Doesthat inform your view one way or the 16: 49: 30 1 signed it or agreed to it nonetheless. But | think
16: 45: 59 2 other astowhether thisisthetechnology license 16: 49: 33 2 that'salsounlikely.
16: 46: 02 3 agreement prospective referenced in Section 1.6 of the 16:49: 35 3 Q. And asyou have read today Section 1.6 of the
16: 46: 07 4 APA? 16: 49: 40 4 APA, | know thistapsinto your deep knowledge of the
16: 46: 07 5 A. Yeah, | mean, it would make me more 16: 49: 44 5 law, but do you regard that language as contrary to any
16:46: 11 6  comfortableif | saw it referencing back to Section 1.6 16:49: 48 6  Californialaw that you're aware of?
16: 46: 16 7 of the agreement. But thisappears-- | mean, it 16: 49: 50 7 MR. BRAKEBILL: Callsfor alegal conclusion.
16:46: 19 8  referencesthe assets purchase agreement, first 16:49:52 8 MR. PARNES: Lacks foundation.
16: 46: 29 9  amendment -- yeah, | don't have anything else to say on 16: 49: 54 9 You can answer if you have an understanding.
16: 46: 38 10 that. 16: 49: 56 10 THE WITNESS: | don't.
16: 46: 38 11 Q. At thetimethe APA was executed, if the law 16:50: 11 11 Q. BY MR. NORMAND: You have no view one way or
16: 46: 41 12 firm had regarded as unreasonablethelimitationsin the 16:50: 14 12 theother?
16: 46: 46 13 APA on how Novell could use the licensed technology in 16: 50: 14 13 A. | don't have any view.
16: 46: 49 14 Novell'sproducts, would the firm have per mitted Novell 16:50: 16 14 Q. With respect to the Technology License
16: 46: 52 15 tosign the APA? 16: 50: 18 15  Agreement, or TLA, let meask a couple of foundational
16: 46: 54 16 MR. BRAKEBILL: Foundation. 16: 50: 25 16 questions, although I've under stood you to say you may
16: 46: 59 17 THE WITNESS: So | don't have any independent 16:50: 28 17 not know the details of it.
16:47: 01 18  reason to believe that anyone viewed this as 16: 50: 30 18 Did you have any involvement with respect to
16: 47: 07 19  unreasonable. | think clientswill from timeto time -- 16: 50: 32 19  theTLA?
16:47: 16 20  clientswill do what they will do after having received 16: 50: 33 20 A. Not that | recall.
16: 47: 20 21 ouradvice. | think if we had said we thought it was 16: 50: 34 21 Q. Do you know whether the firm had any
16: 47: 24 22 unreasonable, we might have conveyed that. | suppose 16:50: 37 22 involvement with respect tothe TLA?
16: 47: 27 23 hypothetically it's possible they would have entered into 16: 50: 40 23 A. | donot know whether the firm had
16: 47: 31 24 it nonetheless. 16: 50: 42 24 involvement in the TLA.
16: 47: 33 25 Q. BY MR. NORMAND: Do you think it's likely? 16: 50: 44 25 Q. Do you know who negotiated the TLA?
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16: 47: 35 1 A. No. 16: 50: 47 1 A. | donot.
16:47: 37 2 Q. At thetimethe APA was executed, did the law 16:51: 01 2 MR. NORMAND: Do you have the Braham
16: 47: 41 3 firmregard thelimitationsin the APA on how Novell 16:51: 03 3 declaration? Isthat right, by the way? Isit Braham?
16: 47: 45 4 could usethelicensed technology in Novell's products as 16:51: 22 4 Havel been saying that right?
16: 47: 49 5  contrary to Californialaw? 16:51: 23 5 MR. PARNES: Yesh.
16: 47: 52 6 A. SoI'm about to turn to the gover ning law 16: 51: 52 6 Q. BY MR. NORMAND: With respect to Section 1.6
16: 48: 06 7  provision of thiscontract. 16:51: 55 7 of theAPA --
16: 48: 06 8 Q. Sure. It'spage47. 16:51: 56 8 A. Uh-huh.
16: 48: 20 9 A. Yeah. Sol think if we had believed it was 16:52: 05 9 Q. -- and with respect to the license back of
16: 48: 29 10  contrary tothelaw governing the contract, isthe 16:52: 08 10  all of thetechnology included in the assets, that'sin
16:48: 32 11  question, whether we would have -- 16:52: 13 11 littlesub1?
16: 48: 34 12 Q. Thequestion was actually in thisinstance: 16: 52: 14 12 A. Uh-huh.
16: 48: 36 13  Didthelaw firm regard the language in Section 1.6 of 16:52: 17 13 Q. Wasit thefirm'sview in the course of
16: 48: 41 14  the APA ascontrary to Californialaw? 16: 52: 25 14  negotiating the APA that Novell needed a license back of
16: 48: 46 15 A. | don't have any recollection of considering 16: 52: 30 15  thetechnology included in the assetsin order to use
16: 48: 51 16  that,butl -- 16: 52: 33 16  that technology in its products?
16: 48: 54 17 Q. And so the samefollow-up question: If the 16:52: 42 17 A. No, and nor would | --or | should say |
16: 48: 57 18  firm had regarded the language of Section 1.6 of the APA 16:52: 44 18  don't have an independent recollection, but | would tell
16:49: 01 19  ascontrary to Californialaw, would the firm have 16: 52: 47 19  youthat in an asset transfer of thiskind, it istypical
16: 49: 04 20  permitted Novell to sign the APA? 16: 52: 59 20  that therewould bealicense back, whether you then were
16: 49: 06 21 A. Again, | think wewould have counseled them 16:53: 03 21  usingit or not, just to avoid the problem of a claim for
16:49: 09 22 and given them our advice, and if there was some 16:53: 12 22 patent infringement or copyright violation or -- in other
16: 49: 15 23 assessment that it wasarisk that they were prepared to 16:53: 17 23 words, to precludethe buyer from coming back to the
16:49: 21 24 takeor -- | think I'm going out on a hypothetical branch 16:53: 22 24 seller and seeking a license to use the technology that
16: 49: 27 25  here but | supposeit'sconceivablethat they would have 16: 53: 27 25  you'd obtain one, you bargain for one, to cut off that
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16:53: 35 1 prospect or possibility. 16: 57: 49 1 your view that even if thelanguage of Section 1.6 had
16:53: 38 2 Q. Why wasit your view that Novell did not need 16:57:53 2 not been included in the APA, Novell clearly had the
16:53: 42 3 alicenseback of all of the technology included in the 16:57: 56 3 right tousethe UNIX and UnixWare source codein its
16: 53: 46 4 assetsin order to usethat technology in its products? 16:58: 00 4 products?
16: 53: 51 5 A. Well, it wastransferring all of the 16: 58: 07 5 MR. BRAKEBILL: Same objection.
16:53: 57 6  technology included in the assetsto SCO, and what | 16: 58: 25 6 THE WITNESS: I'm not sure | would say that.
16: 54: 04 7 don't know isto what extent it needed any of that 16:58: 27 7 1--1don't know technically whether or not the
16:54: 10 8  technology in itsown products and NetWare, what elseit 16:58: 34 8  retention of rights by Novell would giveit all it needed
16: 54: 19 9  wascontinuing to support and develop. | don't know to 16: 58: 40 9  tousethe source code, and therefore, it may well have
16: 54: 25 10  what extent it used any of that technology then or in the 16:58: 47 10 needed thislicense back, but I don't -- I'm not an
16: 54: 29 11  future but thiswas meant to give Novell therightsto 16: 58: 56 11  expertin parsing whether that -- | mean, you read
16: 54: 33 12 that technology going forward. Sol don't haveaview on 16:58: 59 12 Roman . That subsumes the code for UnixWare and UNIX,
16: 54: 37 13 whether it needed it at thetime or not or wasjust being 16:59: 04 13 and unless Novell could claim our retention of patents
16: 54: 42 14 careful on aprospective basis. 16: 59: 09 14  and other IP gave us those rights, you would want and
16: 54: 45 15 Q. Doyou haveaview asto whether at thetime 16:59: 14 15  need alicense back to foreclose aclaim that they didn't
16: 54: 49 16  of theexecution of the APA, Novell would have had the 16:59: 17 16  havearighttouseit. So | would not say it's
16: 54: 53 17  legal right tousethe UNIX and UnixWar e sour ce code in 16: 59: 20 17 superfluous.
16: 54: 58 18 its products but for the license back? 16: 59: 21 18 Q. BY MR. NORMAND: In your view, theretention
16: 55: 02 19 A. Well, it retained all of the patentsand 16:59: 23 19  of thecopyrightsby Novell did not in itself clearly
16:55:12 20  copyrightsrelated to those products, and therefore, | 16: 59: 27 20  giveNovell theright to usethe UNIX and UnixWare source
16: 55: 17 21  would imagineit did already have theright and that this 16:59: 31 21  codein itsproducts?
16: 55: 20 22 related toit was more a prospective provision than an 16:59: 31 22 A. I'm out of my depth in terms of intellectual
16: 55: 27 23  at-thetimeconcern. 16:59: 34 23 property scope and coverage. Sol don't know.
16: 55: 28 24 Q. Wasdo you mean it was mor e of a prospective? 16: 59: 40 24 Q. You don't have a view asto that question one
16: 55: 32 25 A. In other words, so the technology that was 16: 59: 44 25 way or the other?
Page 115 Page 117
16:55: 35 1 goingtobedeveloped from that point forward, the 16: 59: 45 1 A. | don't have a view oneway or the other.
16: 55: 38 2 go-forward merge product, any new developments or 17: 00: 02 2 Q. Totheextent, asalegal matter, Novell's
16: 55: 40 3 enhancementsor new revisionswould -- Novell could avail 17:00: 05 3 retention of the UNIX and UnixWare copyrightsdid giveit
16: 55: 46 4 itself of without having to seek a further license. 17:00: 10 4 aright tousethe UNIX and UnixWare source codein
16: 55: 49 5 Q. Soisit your view that to the extent this 17:00: 15 5 Novell's products, then thisfirst part of Section 6.1 of
16: 55: 52 6 licenseback saysthat Novell shall havethe license to 17:00: 18 6 the APA would beredundant; isthat right?
16: 56: 00 7 use UNIX and UnixWar e sour ce code in Novell's products, 17:00: 21 7 A. No, becausel -- I'm sorry, could | burden
16: 56: 04 8  that totheextent thisprovision saysthat, it's 17:00: 27 8  youtorepeat your question one moretimebeforel
16: 56: 12 9 super fluous? 17:00: 31 9 dissent?
16: 56: 14 10 A. | wouldn't say superfluous. | guess| would 17:00: 35 10 Q. Sure. Totheextent that asalegal matter
16: 56: 36 11  say, toanswer that question, that it made surethat to 17:00: 38 11 Novell'sretention of the UNIX and UnixWare copyrights
16: 56: 40 12 theextent the assetstransferred in the agreement 17:00: 42 12 did giveit theright to use the UNIX and UnixWar e source
16:56: 47 13  included intellectual property that was either then being 17:00: 45 13  codeinitsproducts, then thefirst part of Section 1.6
16:56: 54 14 used by Novell or could be used in thefuture, it wanted 17:00: 53 14 would beredundant; isthat right?
16: 57: 00 15 tomakesurethat it had alicense, and therefore, it was 17: 00: 54 15 A. Well, no, becauseit's all the technology
16: 57: 08 16  prudent and covering all basesto have languagein 17:00: 56 16  included in theassets. Soit could extend -- to the
16:57: 14 17  Section 1.6read asit does. 17:01: 01 17  extent that there was technology outside those two
16:57:18 18 Q. But it'syour view that even if the language 17:01: 06 18  operating systemsthat wastransferred and that Novell
16:57: 20 19  of 1.6 had not been included in the APA, Novell clearly 17:01: 11 19 might need toretain in itsrights, | would not say it's
16: 57: 26 20 had theright to usethe UNIX and UnixWare source codein 17:01: 14 20  redundant.
16:57: 29 21  itsproducts; isthat right? 17:01: 15 21 Q. Do you haveaview asto whether therewas
16: 57: 32 22 MR. BRAKEBILL: Asked and answered. 17:01: 17 22 technology --
16:57: 33 23 THE WITNESS: I'm sorry, Ted, could | burden 17:01: 18 23 A. | don't.
16:57: 45 24 you the repeat the question. 17:01: 19 24 Q. -- outside of those two?
16: 57: 46 25 Q. BY MR. NORMAND: The question iswhether it's 17:01: 20 25 A. I don't. | don't believe-- | don't know one
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17:01: 24 1  way or another. 17: 05: 13 1  everything. It sayswe'regoing to get alicense back of
17:01: 45 2 Q. Doyou haveaview asto whether thelicense 17: 05: 16 2 everything wegot transferred to you and we'll only use
17:01: 47 3 technology in the APA includestrade secretsin the UNIX 17:05:19 3 itinthese--thefollowing limited respects. And as
17:01: 52 4 and UnixWare sour ce code? 17:05: 23 4  a--sorry.
17:01: 57 5 MR. PARNES: Objection. Vague. 17:05: 24 5 Q. But to some extent, thelicense back is
17:02: 02 6 Y ou can answer if you know. 17: 05: 28 6 redundant, isn't it?
17:02: 03 7 THE WITNESS: Okay. Thank you. 17:05: 30 7 A. | don't seethat.
17:02: 18 8 Well, trade secrets meaning proprietary 17:05:32 8 MR. BRAKEBILL: Asked and answered.
17:02: 27 9 know-how, nothing that's federally registered, not 17:05: 33 9 MR. PARNES: Y eah, misstates prior testimony.
17:02: 33 10  trademark, not patent, not copyrights, you're talking 17:05: 35 10 Q. BY MR.NORMAND: | guess! didn't hear your
17:02: 37 11  about-- | don't -- | don't seethat in the list of 17: 05: 37 11 answer.
17:02: 40 12 excluded assets, Ted. So | would say that would fall 17: 05: 37 12 A. | said | don't seeit asredundant. |
17: 02: 49 13 under the description of the intellectua property in -- 17:05: 42 13  thought we had gone over thisalready.
17:03: 17 14 I'mlooking for areference to trade secrets per se, 17:05: 49 14 MR. PARNES: Counsel, let me ask you a
17:03: 21 15  either in one or the other list, in 1.1(a) or 1.1(b). 17: 05: 50 15  question. We've been going over this technology license
17:03: 26 16  I'mnotseeingitin 1.1(b). 17:05:53 16  agreement. If the end game hereisyou want to come back
17:03: 29 17 Q. BY MR. NORMAND: | don't think thereis. 17: 05: 56 17  andtalk to Mr. Alter again, you know, I'm disappointed
17:03: 33 18 A. Okay. 17: 06: 01 18  because | thought we were going to finish this today, and
17:03: 33 19 Q. | could bewrong. 17:06: 04 19  that wasthe commitment of your office to do that.
17:03: 34 20 A. Sothat would be another reason why you'd 17: 06: 06 20 We're willing to stay here, but, you know,
17:03: 39 21 want -- you'd want a license back so that to the extent a 17: 06: 09 21 I'dliketo know if we're going to complete this before
17:03: 43 22 claim wasmade, you're continuing to use IP. It might 17:06: 14 22 wegointo the night.
17:03: 47 23 not betrademark or copyright, but subject to the 17:06: 16 23 MR. NORMAND: WEell, I'm done with the TLA.
17:03:51 24 limitationsin 1.1 -- 1.6, you'd want a -- Novell would 17:06: 19 24 There's other topics to go over with the witness.
17:03: 56 25  havewanted to keep theright to use that to the extent 17:06: 23 25 MR. PARNES: Do you have any estimate of
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17: 03: 59 1 it needed it for its products. 17: 06: 24 1  time? And again, I'm very disappointed because your
17:04: 02 2 Q. How about | think you mentioned know-how. 17:06: 30 2 office committed that we'd get this done today.
17: 04: 06 3 Would the same betrue of know-how, in your view? 17:06: 32 3 MR. NORMAND: Well, I'm disappointed in the
17: 04: 08 4 A. | guess. 17: 06: 34 4 preparation of the two witnesses today.
17: 04: 09 5 Q. How about methods or concepts? 17: 06: 36 5 MR. PARNES: Okay. Sowe'e both
17:04: 10 6 A. Sothoseare-- 17: 06: 38 6  disappointed. So how are we going to solve this?
17:04: 13 7 Q. Also not mentioned? 17:06: 48 7 MR. NORMAND: Let me take amoment and look
17:04: 14 8 A. Okay. 17: 06: 49 8 at my notes. Well, the time estimate, of course, isa
17:04: 14 9 Q. Another form of -- 17: 07: 07 9  function of hisindependent knowledge. Soit'shard to
17: 04: 16 10 A. Yeah, I'm struggling to under stand the 17:07: 10 10 giveanestimate. But | think --
17: 04: 18 11 distinction between these descriptions. 17:07: 12 11 MR. PARNES: Ted, what do you want to do? Do
17:04: 25 12 Q. Thelicensed technology as defined in the APA 17:07: 14 12 you want to adjourn and come back next week, two weeks,
17: 04: 27 13  andasset forthin Section 1.6 includes morethan just 17:07: 17 13 threeweeks?
17:04: 33 14 tradesecretsand know-how; right? 17:07: 17 14 MR. NORMAND: No, | think we should keep
17: 04: 35 15 A. Right. 17:07: 20 15 going. | don't think it's be any more than an hour. |
17:04: 43 16 Q. If Novell wanted a license back of technology 17:07: 25 16  don't know how long you're going.
17: 04: 47 17  thatit didn't haverightsto usein itsproducts by 17 MR. PARNES: Can you do that?
17:04:51 18  virtueof theretention of certain intellectual 17:07:29 18 THEWITNESS: Absolutely.
17:04:54 19 property -- 17:07: 29 19 THE VIDEOGRAPHER: Thisisthe end of
17:04: 54 20 A. Correct. 17:07:55 20  Videotape Number 2. We are now going off the video
17:04:55 21 Q. --why didn't Novell specify in Section 1.6 17:07:57 21 record. Thetimeis5:06 p.m.
17: 04: 59 22 thatintellectual property that it didn't already have 17:15: 55 22 (Recess)
17: 05: 02 23 theright to copy? 17:16: 00 23 THE VIDEOGRAPHER: Thisisthe beginning of
17: 05: 04 24 A. | don't know. | mean, | think it -- it 17:16: 04 24 Videotape Number 3. We are now back on the video record.
17:05:08 25  servesthe purpose of the provision well tosay it's 17:16: 07 25  Thetimeis5:14 p.m.
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17:16: 10 1 Q. BY MR.NORMAND: Mr. Alter, did you have any 17:19: 42 1 royalty. Sol would guess -- that would be my
17:16: 13 2 involvement with respect to Amendment Number 1tothe 17:19: 44 2 supposition. It'smeant to enable -- it was meant to
17:16: 16 3  APA? 17:19: 49 3 enable SCO to upgrade, if you will, or haveits-- have
17:16:19 4 A. | don't recall much personal involvement, 17:19:56 4 peopletakelicensesin the merged product without also
17: 16: 24 5  Ted. My understanding isthat it was negotiated 17:20: 00 5 having to negotiate a separate SVRX license, if you will.
17:16: 29 6 internally at Novell, but that the drafts were reviewed 17:20: 13 6 Q. Isit fair to say that that'sthe
17:16: 34 7 by the firm as the negotiations wer e ongoing. 17:20: 14 7 under standing you divine from the language of this
17:16: 39 8 Q. I've handed you a copy of Amendment Number 1, 17:20: 18 8  Section J of the -- of Amendment Number 1, asyou read it
17: 16: 44 9 Exhibit 1026. 17:20: 23 9  today?
17:16: 44 10 A. Yeah. 17: 20: 26 10 A. Yeah, although -- amendments of the licenses
17:16: 44 11 Q. Who from thefirm wasinvolved in reviewing 17:20: 32 11  (reading). Yeah, becauseit saysit'sincidental to
17:16: 47 12 drafts? 17:20: 38 12 sdling UnixWare software or the merged product by SCO.
17: 16: 54 13 A. | believeit wasthe same team that was 17:20: 45 13  Therewouldn't be -- yes, that's -- that's my reading of
17: 16: 56 14 involved in the APA, with Tor taking the lead and me and 17:20: 50 14 this.
17:17: 02 15  Shannon Whisenant. 17:20: 52 15 Q. Thelast sentence of this paragraph J on
17:17: 06 16 Q. You said you don't recall much personal 17:20:55 16  page7says "Inaddition, Buyer shall not and shall
17:17:08 17  involvement. Do you recall any involvement? 17:21:00 17  havenoright toenter into new SVRX licenses except in
17:17: 11 18 A. | don't. 17:21: 05 18  thesituations specified in (i) of the preceding sentence
17:17: 12 19 Q. Werethereany particular eventsthat gave 17:21: 09 19  or asotherwise approved in writing in advance by Seller
17:17: 16 20  riseto Amendment Number 1? 17:21:12 20  onacase-by-casebasis.”
17:17: 18 21 A. | don't recall. 17:21: 14 21 Do you seethat language?
17:17: 27 22 Q. Doyou know who negotiated Amendment Number 1 17:21:15 22 A. | do.
17:17: 31 23 fromthe Santa Cruz side? 17:21: 16 23 Q. Do you have an under standing of what that
17:17: 33 24 A. 1 donot. 17:21:18 24 meansasyou st heretoday?
17:17: 45 25 Q. If you look at page 6 of Amendment Number 1, 17:21: 20 25 A. | --1 don't know what you're asking meto
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17:17: 50 1 paragraph J startsout by saying that in Section 4.16, 17:21: 23 1 sayother than to paraphrasethis, Ted. | mean, it seems
17:17:57 2 paragraph B, thelast sentenceis amended toread as 17:21: 27 2 clear.
17:18:00 3 follows, and the language herein Amendment Number 1 17:21: 27 3 Q. And what do you understand it to mean? Do
17:18: 06 4 says: "Notwithstanding the foregoing, Buyer shall have 17:21:30 4 you haveany understanding apart from --
17:18:10 5  theright to enter into amendments of the SVRX licenses 17:21:31 5 A. No.
17:18:16 6 (i) asmay beincidentally involved through itsrightsto 17:21:32 6 Q. -- thelanguage used here?
17:18: 20 7 sell and license UnixWar e software or the Merger 17:21: 33 7 A. No.
17:18:23 8  Product." And thelanguage goeson. 17:21:34 8 Q. Doyou know whether Mr. Braham has any
17:18:25 9 Do you see that language? 17:21:39 9  independent understanding asto Amendment Number 1?
17:18: 26 10 A. | do. 17:21: 41 10 A. | donot.
17:18: 27 11 Q. Do you have any under standing of what that 17:21: 42 11 Q. Amendment Number 2, Mr. Alter, handing you a
17:18:28 12 language means? 17:21:54 12 copy of previously marked as Exhibit 1009. Do you
17:18: 30 13 A. Other than in reading it with you right now? 17:22: 00 13 recognize this document?
17:18: 33 14 Q. Yes, sir. 17: 22: 02 14 A. | donot.
17:18: 33 15 A. So, no, other than reading it with you right 17:22: 08 15 Q. Isthe question of the negotiation and
17:18: 37 16 now. 17:22:16 16 drafting of Amendment Number 2 a topic you're prepared to
17:18:37 17 Q. And asyou read it right now, do you have an 17:22: 20 17  addresstoday?
17:18: 40 18  understanding of what it meant to say that Santa Cruz 17:22: 21 18 MR. PARNES: Well, lacks foundation, Counsel.
17:18: 46 19  would havetheright to enter into amendments of the SVRX 17:22: 23 19 Why don't you ask him what role our firm had, if any, in
17:18: 49 20  licensesasmay beincidentally involved through Santa 17:22: 27 20  this.
17:18: 53 21 Cruz'srightsto sell and license UNIX software? 17:22: 28 21 THE WITNESS: Okay. So, Mark, | don't -- |
17:19: 06 22 A. It looksto remove any ambiguity about the 17:22:35 22 don'trecal. I don't recall -- I'm reading the trailer
17:19: 14 23 ability of subsequent -- any licensees who were licensing 17:22: 40 23 andtrying to seeif it was even a Wilson document or
17:19: 28 24 amerged product being required to take a separ ate 17:22:50 24 whether Novell did it.
17:19: 36 25 licensefrom -- to SVRX and then generate additional 17:22:51 25 Q. BY MR.NORMAND: | takeit you didn't have
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17: 22: 52 1 anyinvolvement with respect to Amendment -- 17: 26: 20 1  discussed?
17: 22: 55 2 A. If I did, | don't recall. 17:26: 21 2 A. | donot.
17:22:56 3 Q. And do you know whether the firm had any 17:26: 22 3 Q. Haveyou had occasion to review Amendment
17:22: 59 4 involvement with respect to Amendment Number 2? 17:26: 34 4 Number 2 other than my having presented it to you today?
17: 23: 01 5 A. | also do not know that off the top of my 17: 26: 43 5 A. No.
17: 23: 04 6 head. 17: 26: 43 6 Q. Let medirect your attention to paragraph A
17:23: 04 7 Q. And | takeit you don't know whether 17:27: 17 7 of Amendment Number 2. Paragraph A says. " With respect
17: 23: 07 8 Mr. Braham did? 17:27: 27 8  to Section 1.1(b) of the Agreement entitled 'Excluded
17: 23: 07 9 A. | donot. 17:27: 31 9 Assets,' Section V, Subsection A shall berevised to
17:23: 08 10 MR. NORMAND: And Mr. Parnes, can | ask you 17:27: 34 10 read: All copyrightsand trademarks, except for the
17:23: 11 11 if you know? 17:27: 36 11 copyrights and trademarks owned by Novell as of the date
17:23: 11 12 MR. PARNES: Yeah. | don't think we were 17:27: 40 12 of the agreement required for SCO to exerciseitsrights
17:23: 13 13 involved with this one or really with amendment X, 17:27: 43 13 with respect to the acquisition of UNIX and UnixWare
17:23:16 14 either, except very minorly. So... 17:27: 46 14  technologies. However, in no event shall Novell be
17: 23: 27 15 Q. BY MR. NORMAND: Apart from the drafting and 17:27:50 15 liableto SCO for any claim brought by any third party
17:23: 30 16  negotiation of Amendment Number 2, do you know whether 17:27:53 16  pertainingto said copyrightsand trademarks."
17:23: 33 17 thefirm ever had occasion in 1996 to review Amendment 17:27:55 17 Do you seethat language?
17:23:36 18  Number 2 and reach any conclusions asto what it means? 17:27:56 18 A. | do.
17:23: 39 19 A. | don't have any recollection of that. 17:27: 57 19 Q. Doyou have aview asto whether owner ship of
17: 23: 56 20 Q. And just to close the loop on something that 17:28:11 20  any of the copyrightsin UNIX and UnixWar e was necessary
17: 24: 00 21  wasdiscussed earlier today, | takeit that you were not 17:28: 15 21  for SCO toexerciseitsrightsunder the asset purchase
17:24: 04 22 involved in the 2000, 2001 SCO Calderatransaction; is 17:28: 20 22 agreement?
17:24:10 23 that fair tosay? 17:28: 20 23 A. | don't haveany.
17:24: 10 24 A. That'scorrect. 17:28: 22 24 Q. Do you have aview asto whether owner ship of
17: 24: 11 25 Q. And isit your understanding that no one from 17:28: 25 25  any of the copyrightsin UNIX and UnixWar e was necessary
Page 127 Page 129
17:24:13 1 thefirm whowasinvolved in the 1995 transaction was 17:28: 28 1  for SCO toexerciseitsrightswith respect tothe
17:24: 17 2 involved in the 2000, 2001 SCO Caldera transaction? 17:28: 32 2 acquisition of the UNIX and UnixWar e technologies?
17:24: 21 3 A. That'scorrect. 17:28:41 3 MR. BRAKEBILL: Foundation.
17:24: 33 4 Q. Do you know whether the firm wasinvolved at 17:28: 42 4 THE WITNESS: Other than it was the subject
17:24: 39 5 all with respect to Amendment Number X? 17:28: 44 5 of an amendment that the parties agreed to, no.
17:24: 43 6 A. Theonly way | do know isin conferring with 17:28: 47 6 Q. BY MR. NORMAND: We spoke earlier about the
17:24: 49 7 Mark in terms of our document, just pulling the 17:29: 04 7 APA. We spoke about Section 4.16, 4.16(b) in particular.
17:24: 56 8  documents, the historical record, it was prepared by 17:29:11 8 Isit thefirm'sview that under the APA, Novell had the
17:25: 00 9 Novell in-house, and there was -- there was a limited 17:29:15 9 right toincrease a SVRX licensee'srightsto use SVRX
17: 25: 06 10 communication with Tor by an in-house counsel at Novell 17:29: 23 10  sourcecode?
17:25: 10 11 on Amendment X astowhich | believethere'saprivilege 17:29: 26 11 A. Yes.
17: 25: 15 12 issue. 17:29: 35 12 Q. Isit your view that under the APA, Novell
17:25:15 13 MR. PARNES: Yeah, you can't discuss the 17:29: 39 13 had theright to grant new SVRX licenses?
17:25:18 14 content. That would be privileged. But | think the 17:29: 55 14 A. They'renot precluded from doing so,
17: 25: 21 15 point was we had a very limited role there. 17: 30: 34 15 certainly, by thisagreement. So | guess my answer would
17: 25: 24 16 Q. BY MR.NORMAND: And do you know who 17:30: 37 16 beyes.
17:25:25 17 Mr. Braham had hisdiscussion with from in-house attor ney 17:30: 40 17 Q. With respect to Amendment Number 2, that
17:25: 29 18  at Novell? 17:30: 43 18  languagein paragraph A, do you have any under standing of
17:25: 31 19 A. | donot. 17:30: 47 19  what paragraph A meansother than the language of the
17: 25: 36 20 Q. BY MR. NORMAND: And apart from that, was 17: 30: 52 20 paragraph itself?
17:25:39 21  thereany particular provision of Amendment Number X that 17:30: 53 21 A. | donot.
17: 25: 42 22 thediscussion related to? 17:31: 00 22 Q. And do you know whether Mr. Braham hasa view
17: 25: 44 23 A. | don't -- | have noinformation on that. 17:31: 02 23  astowhat --
17: 26: 14 24 Q. Do you know anything about the negotiation or 17:31: 04 24 A. | donot.
17:26: 17 25  drafting of Amendment Number X other than what we've just 17:31: 05 25 Q. -- Amendment Number 2 meansother than the
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Page 130 Page 132
17:31: 07 1 language of the amendment? 17:34: 05 1 Q. Doesthat refresh your recollection asto
17:31: 08 2 A. | donot. 17:34: 08 2 whether he might have been involved with the bill of
17:31: 23 3 Q. In connection with the APA, there was a bill 17:34: 10 3 sale?
17: 31: 26 4 of sale. Did you have any personal involvement with the 17:34: 10 4 A. No, it doesn't.
17:31: 29 5 bill of sale? 17:34:18 5 Q. | wanted to ask the same questions about the
17:31: 29 6 A. | don't have any recollection of having any 17:34: 22 6  operating agreement.
17:31: 35 7 involvement in that. 17: 34: 23 7 A. Okay.
17:31: 37 8 Q. Doyou know who the principal negotiators 17: 34: 23 8 Q. Isthat adocument that you recall?
17:31: 39 9  werefrom both sidesasto the bill of sale? 17:34: 25 9 A. Somewhat, having had my recollection
17: 31: 42 10 A. I don't. Butl -- 17:34: 29 10  refreshed recently.
17:31: 48 11 THE WITNESS: Mark, isit appropriate to ask 17: 34: 40 11 Q. Wepreviously marked as Exhibit 26, | believe
17:31: 50 12 you about what our records showed in the documentation we 17:34: 44 12 (indicating).
17:31: 57 13 pulled? | mean, | guess -- was it executed 17:34: 47 13 A. Thank you.
17:32: 00 14  contemporaneously? | imagineit was, with the asset 17:34: 48 14 MR. NORMAND: Do you want this, Ken?
17:32: 06 15  purchase agreement and therefore -- 17:34: 50 15 MR. BRAKEBILL: Sure. Thank you.
17:32: 09 16 MR. NORMAND: Let'stakealook at it. 17: 34: 52 16 Q. BY MR. NORMAND: Do you recognize this
17:32:13 17 Q. I'm handing you, Mr. Alter, what's previously 17:34:53 17 document, Mr. Alter?
17:32: 16 18 been marked as Exhibit 10, maybe. It'shard toread 17: 34: 55 18 A. | do.
17:32: 20 19  (indicating), which isthe bill of sale. 17:34:56 19 Q. Do you recall whether you wer e personally
17:32: 23 20 MR. PARNES: Thank you. It'sdated 17:34:58 20  involved in the negotiation or drafting of this document?
17:32: 28 21 December 6, 1995. 17:35: 01 21 A. | -- my recollection wasrefreshed recently.
17:32: 30 22 THE WITNESS: So contemporaneous with the 17:35: 04 22 Thisisoneof the documents| was shown, and asyou can
17:32: 32 23 closing; right? Becauseit's signed -- 17:35: 09 23 see it'smy--itismy trailer, | believe.
17:32: 34 24 Q. BY MR.NORMAND: Yes, sir. 17:35: 16 24 Q. Doyou recall what the purpose of this
17:32: 34 25 A. | mean, in looking at it, it's Shannon's 17:35:18 25 document was?

Page 131 Page 133
17:32:38 1 trailer. | would expect that she and | may well have 17:35:18 1 A. | think it was to be something of a catchall
17:32: 41 2 beenin -- | mean would have been involved in helping 17:35:32 2 tohelp thetransition of the UnixWare -- of the business
17:32: 44 3 prepareit. 17:35:38 3 of theassetsthat weretransferred. | recall that there
17:32: 47 4 Q. Shannon is Shannon Whisenaut? 17: 35: 46 4 wereobligationsto do training, and it was one -- it was
17: 32: 50 5 A. Whisenaut. 17:35: 49 5  sort of -- again, a go-forward, if you will, high-level
17:32:51 6 Q. And that'sthetrailer on the bottom left? 17:35:55 6 recitation about joint marketing and that sort of -- the
17:32:54 7 A. Exactly. It'sher initials, ST.W. 17:36: 07 7  operational aspects of therelationship going forward as
17:32: 57 8 Q. Do you have any independent recollection of 17:36:11 8 it related tothebusinessthat wouldn't have been
17:32: 59 9  working on the bill of sale? 17:36: 18 9  covered in the asset purchase agreement.
17:33: 00 10 A. | don't. 17:36: 23 10 Q. Can you recall who negotiated this operating
17: 33: 00 11 Q. Doyou havea view asto the purpose of the 17: 36: 26 11  agreement from both sides?
17:33: 02 12 bill of sale? 17: 36: 27 12 A. | don't recall.
17: 33: 05 13 A. Yeah, | mean, an asset transfer isalmost 17:36: 28 13 Q. Thedocument saysin Section 7 at page 8, the
17:33: 13 14  alwaysadocument that'sdelivered so that if there'sa 17: 36: 36 14  quoteis: "Theintent of the partiestotransfer the
17:33: 20 15  question of titlewith athird party, it can be produced 17:36: 38 15  agreementsand associated rightsand obligations which
17:33:22 16  andyou don't haveto serve up an agreement like this 17:36:41 16  relatetoNovell'sUNIX system businessto SCO."
17:33: 25 17  (indicating). And it would typically havea listing of 17:36: 49 17 Do you see that language?
17: 33: 38 18  the-- of the-- it would simply recite that the assets 17:36: 50 18 A. | do.
17: 33: 43 19  set forth on an exhibit arethat which wastransferred. 17:36: 51 19 Q. Inyour view, isthat an accurate statement
17:33:49 20 Q. Do you know who negotiated the bill of sale 17:36:54 20 of theparties intent?
17: 33: 52 21 fromthe Santa Cruz site? 17: 36: 55 21 A. Itis, but | would guess| would say this
17:33: 53 22 A. | donot. 17:37:05 22 would need to beread in conjunction with the asset
17:33: 59 23 Q. Thesignaturefor the Santa Cruz side, Alok 17:37: 15 23 purchase agreement. I'mlooking at the -- thereisan
17:34: 04 24 Mohan? 17:37: 26 24 integration clausein this document, too, saying thisis
17: 34: 04 25 A. Right. 17:37: 28 25  thesole agreement covering its subject matter. So...

216 E. 45th STREET

Esquire Depositi

on Services

NEW YORK, NY 10017

1- 800- 944- 9454



35 (Pages 134 to 137)

Page 134 Page 136
17:37:31 1 Q. You said thereisnot -- 17:41: 08 1 A. Yes.
17:37: 34 2 A. Thereis. There'sa-- sothere's-- | think 17:41: 12 2 Q. Haveyou had occasion to read the declaration
17:37:38 3 ifyou--justlookingat 8E. Sol'm digressing. | 17:41:14 3 of James Tolonen?
17:37:56 4 guess| would just revert to my statement that that would 17:41:16 4 A. No.
17:38: 00 5  beanaccurate-- 17:41: 16 5 Q. And haveyou had the occasion to read the
17:38: 03 6 Q. Thedocument in paragraph 8 on page 1 does 17:41: 20 6  declaration of Alison Media (phonetic)?
17:38: 09 7 crossreferencetheasset purchase agreement? 17:41: 22 7 A. No.
17:38:10 8 A. Right. 17: 41: 27 8 Q. Mr. Alter, how much timedid you taketo
17:38: 11 9 Q. Tothat extent, it'syour view that it should 17:41: 32 9  preparefor today's deposition?
17:38: 14 10 beread in conjunction with the asset pur chase agreement? 17:41: 34 10 A. Just in hours how much time?
17:38:16 11 A. Yes, precisely. 17:41: 41 11 Q. | don't think you can tell me other than the
17:38: 29 12 Q. Isit your view that the technology license 17:41: 44 12 total amount of time. | think you can tell methat, if
17:38:32 13 agreement should beread in conjunction with the asset 17: 41: 46 13 yourecall.
17:38: 35 14 purchase agreement? 17:41: 47 14 A. Okay. Sofour to seven hours, | would say.
17:38: 36 15 A. Yes. That'sreferenced specifically by the 17: 41: 57 15  Maybefiveto eight.
17:38: 41 16  asset purchase agreement. 17:42:02 16 Q. Sofour to eight, maybe. Okay.
17:38: 45 17 Q. Isit your view that the bill of sale should 17:42: 14 17 MR. NORMAND: Let'stake just three minutes
17:38: 48 18  beread in conjunction with the asset pur chase agreement? 17:42:16 18  andl canfigureout if | have anything else to ask.
17:38: 50 19 A. Yes. 17:42: 20 19 THE WITNESS: Okay.
17:38:51 20 Q. Doyou know whether there are any particular 17:42: 21 20 THE VIDEOGRAPHER: We are now going off the
17:39: 06 21  eventsthat gaveriseto Amendment Number X? 17:42: 23 21  videorecord. Thetimeis5:40 p.m.
17:39: 17 22 A. | donot. 17: 42: 27 22 (Recess))
17:39:18 23 Q. Handing you, Mr. Alter, what's been 17:48: 07 23 THE VIDEOGRAPHER: We are now back on the
17:39: 21 24 previously marked isas Exhibit 1002, which isentitled 17.48: 28 24 videorecord. Thetimeis5:47 p.m.
17:39: 27 25 " Amendment No. X to Software Agreement SOFT-00015 As 17: 48: 37 25 MR. NORMAND: I'm going to hand you,

Page 135 Page 137
17:39: 33 1 Amended," do you recognize the document? 17:48: 39 1 Mr. Alter, what's being marked as an exhibit, whichisa
17:39: 36 2 A. | mean, | don't recall -- not before -- | 17:48: 42 2 letter dated May 1st, 1996.
17: 39: 46 3 know it'sbeen referenced -- I've heard of it. | haven't 17:48: 59 3 (Exhibit 1072 marked.)
17:39: 48 4 reviewed it previously. 17:49: 03 4 MR. NORMAND: It'saletter from Scott Lester
17:39: 53 5 Q. Apart from theissue we discussed earlier 17:49: 06 5  toNovell under the letterhead of Brobeck Phleger &
17:39: 58 6  regarding, | think, thefirm'sreview -- | don't want to 17:49:11 6  Harrison, and the letter copies Larry W. Sonsini of
17:40: 02 7 put wordsin your mouth. 17: 49: 16 7 Wilson Sonsini on the second page.
17:40: 03 8 Apart from the issue we discussed earlier 17:49: 20 8 Q. Areyou familiar with this document?
17: 40: 05 9 regarding Mr. Braham'srole, isthere anything that you 17:49: 21 9 A. | am not.
17:40: 09 10  cantell meabout Amendment Number X, apart from the 17:49: 23 10 Q. I'm going to represent to you that the
17:40: 13 11  language of thisagreement? 17:49: 28 11 document concernsissuesthat had arisen between Novell
17:40: 13 12 A. Nothing. 17: 49: 34 12 and Santa Cruz as of thisdate, of course, in 1996. You
17.40: 33 13 Q. We'vediscussed Mr. Braham'sdeclaration a 17:49:41 13 cantakesometimetoreview theletter, if you'd like,
17: 40: 36 14  fewtimes. | think you said you have had occasion to 17:49: 45 14 but my question iswhether you're familiar with any of
17:40: 39 15  readthat declaration. DoesMr. Braham'stestimony in 17:49: 47 15  thesubject matter of thisletter.
17:40: 41 16  hisdeclaration reflect the views of the Wilson Sonsini 17:49: 48 16 A. | am not.
17: 40: 46 17 law firm? 17:49: 49 17 Q. And do you know whether anyone at thefirm is
17: 40: 47 18 A. Yes. 17:49: 52 18  familiar with the subject matter of thisletter?
17: 40: 47 19 Q. And | think you've said you've had occasion 17:49:54 19 A. | amnot.
17: 40: 54 20  toread David Bradford's declaration aswell; isthat 17: 49: 57 20 Q. | takeit, then, you don't know if
17.40: 58 21 right? 17:50: 01 21 Mr. Sonsini had occasion to review thisletter?
17: 40: 58 22 A. Yes. 17:50: 04 22 A. Right, | donot.
17:40: 59 23 Q. DoesMr. Bradford'stestimony in his 17:50: 21 23 (Exhibit 1073 marked.)
17:41: 02 24 declaration reflect the Wilson Sonsini firm'sviews asto 17:50: 24 24 Q. BY MR.NORMAND: Exhibit 1073, Mr. Alter, is
17:41: 06 25  Novell'sintent under the APA? 17:50: 28 25 titled " Strategic Development Agreement Between Novell,
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Page 138 Page 140
17:50: 30 1  Inc., and the Santa Cruz Operation, Inc." 17:53: 08 1 Q. BY MR. BRAKEBILL: Did you strikethe
17:50: 45 2 Do you recognize this document? 17:53:12 2 exclusion of copyrightswhen you reviewed thisdraft?
17:50: 46 3 A. | donot. 17:53: 16 3 MR. NORMAND: Objection to form.
17:50: 48 4 Q. Doyou know whether the firm played any role 17:53: 17 4 THE WITNESS: | did not.
17: 50: 50 5 inthenegotiation or drafting of this document? 17:53: 25 5 Q. BY MR.BRAKEBILL: Isit afair statement
17:50: 53 6 A. | donot. 17:53: 26 6 that you left the copyright exclusion intact when you
17:51: 00 7 MR. NORMAND: That'sall | have. Asl did 17:53: 29 7 reviewed thisdraft?
17:51: 02 8  with the deposition earlier thismorning, I'd like to 17:53:32 8 A. Yes.
17:51: 04 9  reservetheright to speak with -- in al likelihood, 17:53: 35 9 Q. And if you could turn to Roman V of Schedule
17:51: 09 10  Mr. Parnesregarding the nature of the deposition today. 17:53: 41 10 11(a). Doyou seethat you made any editsto the
17:51: 12 11  Sotothat extent, I'd like to hold the deposition open. 17:53: 48 11  included intellectual property section of the asset
17:51:15 12 But | have no further questions at thistime. 17:53:52 12 schedule?
17:51:18 13 MR. BRAKEBILL: Just afew questionsthat | 17:53:52 13 MR. NORMAND: Objection to form.
17:51: 19 14 can handle from here. 17:53: 53 14 THE WITNESS: | do.
15 EXAMINATION BY MR. BRAKEBILL 17:53: 55 15 Q. BY MR. BRAKEBILL: Did you add copyrights as
17:51: 21 16 Q. Mr. Alter, I'm going to hand you a document 17:53:59 16 anincluded asset?
17:51: 23 17  that we'll mark as Exhibit 305. 17:54:00 17 A. | did not.
17:51: 33 18 (Exhibit 305 marked.) 17:54: 05 18 MR. BRAKEBILL: I'd like to hand you what
17:51: 36 19 Q. BY MR.BRAKEBILL: And ask if you could 17:54: 08 19 well mark as Exhibit 306.
17:51: 38 20  pleasetakeaquick look at that. 17:54:19 20 (Exhibit 306 marked.)
17:51: 49 21 Do you recognize this document as a dr aft of 17:54: 22 21 Q. BY MR.BRAKEBILL: If you take a quick ook
17:51:51 22 Schedules1.1(a) and 1.1(b) to the asset purchase 17:54: 24 22 atthat, Mr. Alter, I'd appreciateit.
17:51: 56 23  agreement dated on or around September 16, 1995? 17:54: 39 23 For therecord, thisisa fax from the Wilson
17:51: 57 24 MR. NORMAND: Objection to form. 17:54: 44 24 Sonsini firm to Jeffrey Higgins at Brobeck Phleger &
17:51: 58 25 MR. PARNES: Y ou can answer the question. 17:54: 49 25 Harrison, dated September 18, 1995, copied to Burt
Page 139 Page 141
17:51: 59 1 THE WITNESS: | do. 17:54: 54 1 Levine, Tor Braham, and Aaron Alter.
17:52: 01 2 Q. BY MR. BRAKEBILL: And doyou seethat 17:54: 57 2 Do you seethat?
17:52: 03 3 there'svarious handwriting throughout thisdraft of 17: 54: 57 3 A. | do.
17:52: 07 4 Schedulel1.1(a) and 1.1(b)? 17:55:03 4 Q. Doyou seethat your nameis check marked on
17:52: 10 5 A. Yes. 17:55: 05 5  thecopyeelist on thefirst page?
17:52: 11 6 MR. NORMAND: Same objection. 17:55: 08 6 A. Yes
17:52: 12 7 Q. BY MR. BRAKEBILL: Doyou know whose 17: 55: 08 7 Q. Doesthat indicate that thiswas a copy that
17:52: 13 8 handwriting thisis? 17:55:12 8  wassent toyou in the ordinary cour se of business?
17:52: 14 9 A. It'smine. 17:55:15 9 MR. NORMAND: Objection to form.
17:52: 17 10 Q. Doesthisrefresh your memory that prior to 17:55: 15 10 THE WITNESS: Yes.
17:52: 20 11  theexecution of theasset purchase agreement, that you 17:55: 16 11 Q. BY MR.BRAKEBILL: And the message on the
17:52: 24 12 wereinvolved in reviewing and commenting and editing 17:55: 18 12 front page of Exhibit 306 says: " Attached please find
17:52: 30 13  Schedulel.1(a) and 1.1(b)? 17:55: 23 13  Schedule1.1(a) and 1.1(b) marked to show changes
17:52: 34 14 MR. NORMAND: Objection to form. 17:55: 27 14 requested by Burt Levineat Novell. Pleasefee freeto
17:52: 35 15 THEWITNESS: Yes. 17:55: 31 15  call meat (415) 493-9300 if these changes generate
17:52: 38 16 Q. BY MR.BRAKEBILL: Andin thisparticular 17:55:33 16  questions”
17:52: 40 17  draft of Schedule 1.1(a) and 1.1(b), do you see that 17:55:33 17 Do you seethat?
17:52: 50 18 thereisalist of excluded intellectual property on 17:55: 34 18 A. | do.
17:52:55 19  page2 of Schedule1.1(b)? 17:55: 35 19 Q. And then do you see attached to thisfax
17:52: 58 20 MR. NORMAND: Objection to form. 17:55: 41 20  cover pageadraft Schedule 1.1(a) and 1.1(b)?
17:52: 59 21 THEWITNESS: Yes. 17:55: 45 21 A. Yes.
17:53: 00 22 Q. BY MR.BRAKEBILL: And doyou seean 17:55: 46 22 Q. And doyou seethat in Schedule 1.1(b),
17:53: 03 23 exclusion relating to copyrights? 17:55: 55 23 there'sasection dealing with intellectual property as
17:53: 05 24 MR. NORMAND: Same objection. 17:56: 00 24 excluded assets?
17:53: 06 25 THE WITNESS: | do. 17:56: 02 25 MR. NORMAND: Objection to form.
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Page 142 Page 144
17:56: 03 1 THE WITNESS: Yes. 17:59: 57 1  transpired. I'vetried to befully forthcoming about
17:56: 08 2 Q. BY MR. BRAKEBILL: Do you see whether or not 18: 00: 00 2 what | personaly remembered and my role vis-avis Tor's.
17:56: 10 3 there'sacopyright exclusion in the excluded assets 18: 00: 06 3  Sohis--sol guess!'ll leaveit at that.
17:56: 14 4 draft attached to this Exhibit 306? 18: 00: 12 4 MR. NORMAND: All right. Let mejust say,
17:56: 20 5 A. Thecopyrightsarelisted in the excluded 18:00: 13 5  then-- and | understand counsel is not representing that
17:56: 23 6  assts 18: 00: 17 6 hewill bring you back, but let me add that among the
17:56: 26 7 Q. Doesviewing thisfax dated September 18, 18: 00: 20 7  reasons| want to hold the deposition open isthe
17:56: 31 8 1995 to Jeffrey Higginsrefresh your recollection that 18: 00: 25 8  opportunity to speak with awitness on behalf of the law
17:56: 34 9  prior tothe execution of the asset purchase agreement 18: 00: 30 9  firmwith respect to Mr. Braham's declaration. And given
17:56: 39 10  between Novell and Santa Cruz, that Wilson Sonsini sent a 18: 00: 34 10  thelate hour, it's not something | want to try to do
17:56: 48 11  draft of Schedule 1.1(b) containing a copyright exclusion 18: 00: 38 11 withyou today.
17:56: 52 12 toSantaCruzrepresentatives? 18: 00: 39 12 And with that cavest, | have no further
17:56: 55 13 MR. NORMAND: Objection to form. 18: 00: 41 13 questions.
17: 56: 56 14 THE WITNESS: It does. 18: 00: 41 14 MR. PARNES: Yeah. | mean, | will just state
17:56: 59 15 MR. BRAKEBILL: No more questions. 18: 00: 43 15  for therecord that | don't think thereis any obligation
17:57: 13 16 FURTHER EXAMINATION BY MR. NORMAND 18: 00: 46 16  onthisfirm to produce any person who's no longer an
17:57: 28 17 Q. | apologizefor the delay. 18: 00: 50 17  employeeat thefirm. But I'm certainly happy to discuss
17:57: 31 18 A. | thought you wer e done. 18: 00: 54 18  with counsel whatever you'd like, and we'll seeif welll
17:57: 33 19 Q. Well, what happensis he asks questions, and 18: 00: 59 19  comeback or not.
17:57: 35 20  if heraisesan issue, then | at least arguably can ask 18: 00: 59 20 Thank you, gentlemen. | appreciate your
17:57: 43 21  you morequestions. 18:01: 02 21 time
17:57: 44 22 A. | didn't sign up for that, Marco. 18: 01: 02 22 THE VIDEOGRAPHER: This concludes today's
17:58: 32 23 Q. Let mejust state my concern, or I'm 18: 01: 04 23 proceedings. The number of videotapes used was three.
17:58: 35 24 delaying. Towardsof end of our discussion, you said you 18: 01: 07 24 Wearenow going off the video record. Thetimeis
17:58: 38 25  regard Mr. Bradford's, and moreimportantly, Mr. Braham's 18:01:12 25 5:59 p.m.

Page 143 Page 145
17:58: 43 1  declaration asrepresentative of the firm'sviews, at 18: 01: 16 1 (The deposition was adjourned at 5:59 p.m.)
17:58: 47 2 least as| understood it. Some of what Mr. Braham has 2 --000--
17:58:51 3 testified to, | takeit you have some knowledge about, 3
17:58: 53 4 some of what he'stestified to in your declaration you 4
17:58:55 5  don't have knowledge about. 5
17:58: 56 6 | don't want to sit here and ask you and 6
17:58:58 7 cross-examine you about his declaration because although 7
17:59: 02 8  someof that might befruitful, | think a good part of it 8
17:59: 05 9 you don't know anything about, other than what Mr. Braham 9
17:59: 08 10  hassaid. 10
17:59: 09 11 Isthat afair statement on my part, that you 11
17:59: 11 12 might not know afair amount of what he'stestified toin 12
17:59: 15 13 hisdeclaration? 13
17:59: 17 14 MR. BRAKEBILL: Object as outside the scope 14
17:59: 19 15 of my examination. 15
17:59: 20 16 MR. PARNES: Y ou can answer the question. 16
17:59: 21 17 THE WITNESS: Okay. 17
17:59: 22 18 I think it would be fair to say that prior to 18
17:59: 25 19  thetimel spent, to the best of my recollectionin 19
17:59: 31 20 prepping for this, given the passage of time, since the 20
17:59: 34 21 timewhen thiswas negotiated, very little of thiswas 21
17:59: 37 22 anythingthat | recalled. Sowhen | reviewed the 22
17:59: 41 23 documents and reviewed Tor's declaration, there was 23
17:59: 47 24 nothing inconsistent with my recollection there, and it 24
17:59: 54 25 helped refresh my recollection as to some of what 25
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Page 146 Page 148
1 CASETITLE: SCO vs. Novell 1 REPORTER'S CERTIFICATE
2  DATE OF DEPOSITION: April 27, 2007 2 | certify that the witness in the forgoing
3  REFERENCE NO.: 74351B 3 deposition,
4 4 AARON J. ALTER
5 5  washy meduly sworn to tell the truth, the whole truth
6  Please beadvised | have read the foregoing deposition, 6  and nothing but the truth in the within-entitled cause;
7  and| hereby state there are: 7  that said deposition was taken at the time and place
8  (Check one) 8  herein named; that the testimony of said witness was
9 NO CORRECTIONS 9  reported by me, aduly certified shorthand reporter and
10 CORRECTIONS ATTACHED 10  adisinterested person, and was thereafter transcribed
11 11 under my direction into typewriting.
12 12 | further certify that | am not of counsel or
13 13  attorney for either or any of the partiesto said
14 14  deposition, nor in any way interested in the outcome of
Aaron J. Alter 15  thecause named in said caption.
15 16 Dated May 3, 2007.
16 17
Date Signed 18
17 19
18 --000-- Leslie Rockwood
19 20 Certified Shorthand Reporter
20 State of Cdlifornia
21 21 Certificate No. 3462
22 22
23 23
24 24
25 25
Page 147
1 DEPONENT'S CHANGES OR CORRECTIONS
2
3 Note: If you are adding to your testimony, print the
4 exact words you want to add. If you are deleting from
5 your testimony, print the exact words you want to
6 delete. Specify with "add" or "delete” and sign this
7 form.
8 DEPOSITION OF: Aaron J. Alter (Ref# 74351B)
9 CASE: SCO vs. Novell
10 DATE OF DEPO: April 27, 2007
11 Page Line CHANGE/ADD/DELETE
22
3
4
5
6
7
.8
9
20
21
22
23
24
25 Deponent's Signature Date
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