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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

NOVELL, INC. *
*
V. *  Civil No. 2:04-cv-01045-JFM
*
MICROSOFT CORP. *
*kk%k%
OPINION

Novell, Inc. instituted this action agatridicrosoft under 8 4 of the Clayton Act, 15
U.S.C. § 15, alleging violatiorsf the Sherman Act, 15 U.S.C §§ 1:nitially, Novell asserted
three sets of claims: (1) that Microsoft vi@dt§ 2 of the Shermafkct and caused antitrust
injury to Novell by unlawflly monopolizing and attempting to monopolize the software
applicationsmarket; (2) that Microsoft violatedZof the Sherman Act and caused antitrust
injury to Novell by unlawfullymaintaining its monopoly in theperating systemwmarket; and
(3) that Microsoft violated § 1 of the ShemnmAct and caused antitrust injury to Novell by
engaging in exclusionary agreements in unreasierestraint of trade. Novell has abandoned
the third claimseeNovell, Inc. v. Microsof€Corp., 429 F. App’X. 254, 258 n.7 (4th Cir. 2011),

and the Fourth Circuit affirmed a ruling | dethat Novell’s monopization and attempted

! This case was brought in the wake of the 1§®&rnment antitrust enforcement action against
Microsoft. That action ultimaty resulted in a ruling, supported by factual findings made by
Judge Thomas Penfield Jackson, that bBoft violated § 2 of the Sherman Act by
monopolizing and attempting to mono@ithe operating systems mark8ee United States v.
Microsoft Corp, 87 F. Supp. 2d 30 (D.D.C. 200@ff'd in part, 253 F.3d 34 (D.C. Cir. 2001).
Novell’s claim that it was injured by virtugf Microsoft's monopoliation of the operating
systems market was tolled while the governnaaion was pending because it overlapped with
the government’s claim in that action. SoaigJudge Jackson’s€tual findings in the
government case have been granted collhestoppel effedh this action. $eeOct. 4 Court
Correspondence, ECF No. 163; Trial Tr1d48-57, 167-97, Oct. 18 & Nov. 14, 2011). In this
Opinion, | refer to Judge Jacksofiisdings as Factual Finding T .
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monopolization claims in the applications market are barred by limitat®es.Novell, Inc. v.
Microsoft Corp, No. MDL 1332, No. 05-cv-1087(JFM3005 WL 1398643, at *5 (D. Md. June
10, 2005)aff'd, 505 F.3d 302, 322 (4th Cir. 2007)Thus, the only remaining claim is the
second: that Microsoft violategl2 of the Sherman Act and caused antitrust injury to Novell by
maintaining its monopoly in theperating systemsarket. For this claim, Novell advanced two
somewhat different theories: the “fransitheory” and the “middleware theory.”

That claim was tried to a jury. After ap@oximately eight-weekitl, the jury hung and
was unable to return a verdfciNow pending is Miassoft's motion under Fed. R. Civ. P. 50(b)

for judgment as a matter of law. Although Noya#sented evidence from which a jury could

2The Fourth Circuit had jurisdiction to revidhe limitations question because this action had
been transferred to the District of Maryland fesolution of pretriailssues pursuant to the
Multidistrict Litigation Act. See28 U.S.C. § 1407. | served ag tinial judge in the action under
an intercircuit assignment to the District of Utte district in which the case was filed. In the
District of Maryland pretriaproceedings, the case numbartfas action was No. 05-cv-1087-
JFM. In the District of Utah, its case numbeNis. 2:04-cv-01045-JFM. ECF references in this
Opinion are to the Utah docket.

3 | discuss these theoriessaction V.B. In the governmecase, Judge Jackson defined
“middleware” as software that “relies on timéerfaces provided by the underlying operating
system while simultaneously exposing its own ABldevelopers.” Finding of Fact I 28. The
D.C. Circuit accepted this deftron, writing that middleware simplsefers to “software products
that expose their own APIsMicrosoft 253 F.3d at 53. The produdisvell developed that it
alleges constitute middleware are PerfectFit (the shared code written into WordPerfect and
PerfectOffice), AppWare (which was incled in PerfectOffice), and OpenDaoc.

4 After the jury hung, | interviewed the jurors and permitted counsel to do so as well. It appears
undisputed that eleven of the twelve jurors wddodve returned a verdim favor of Novell on

the issue of liability. However, in light of whatrors said after the trial, it would be entirely
speculative to assess the amourdarhages the jury would have awarded had it not hung on the
issue of liability. It might have taken intocunt in awarding damages not only weaknesses in
Novell's damages claim but weaknesses in its liabdlidgm as well. In any event, the fact that a
majority of the jurors would have returnedexdict of liability infavor of Novell does not

relieve me of the responsibility to rule ardependent claims or on Microsoft's Rule 50(b)
motion. See Noonan v. Midland Capital Corg53 F.2d 459, 463 (2d Cir. 1972) (“If the
position of some jurors favoring plaintiff @hough [to prevent a juddgem granting a Rule

50(b) motion], there could never be a judgmentirisufficiency of the evidence notwithstanding
a verdict.”);Stewart v. Walbridge, Aldinger C&82 F. Supp. 1441, 1443 (D. Del. 1995) (“[T]he
fact that the jury was unable teach a unanimous verdict does moany way affect this Court’s
duty to rule on the [Rule 50(b)] motion.”).



have found that Microsoft engaged in aggress@duct, perhaps to monopolize or attempt to
monopolize the applications marketdid not present evidence sgfént for a jury to find that
Microsoft committed any acts that violate@ $ maintaining its monopoly in the operating

systems market. Therefore, Micodgs Rule 50 motion will be granted.

l.

In the mid-1990s, Microsoft, which for many years had possessed a monopoly in the PC
operating systems market, was developingva oyerating system. This operating system
became known as Windows 95 and was released for sale to the public on August 24, 1995.
Microsoft also sold a word processing apgima, Word, and a spreads#t application, Excel.
Beginning in 1990, Microsoft marketed these twoli@ggions together in an office productivity
suite, Office. (Gibb, Trial Tr. at 823, O&@6, 2011; Frankenberg, Trial Tr. at 1080, Nov. 7,
2011).

WordPerfect, a word processing applicatiwas originally developed by WordPerfect

Corporation, a company located in Orem,Jt&VordPerfect competed with Word and was

® This Opinion does not containtersive citations to Tenth Circuit antitrust law because | have
concluded that the facts govergimy ruling are so case specifiat the proper disposition of

the Rule 50 motion requires close examination of the evidence in this case rather than
comparison of this case to others. | note, hamewy holding entirely accords with the Tenth
Circuit’s view that, as a general matter, a toughded business decision that adversely affects
competition does not constitute guso factoviolation of the Sherman ActSee Christy Sports,
LLC v. Deer Valley Resort Cb55 F.3d 1188, 1198 (10th Cir. 2009).

® Windows 95 was launched at dayavent at Microsoft's corporate headquarters. Gary Gibb,
who managed the developmentlio¢ versions of Novell's officeroductivity applications for
Windows 95, attended the event. He testified tre was displeased because he was not invited
into the tent where Jay Leno, a television persiynavas serving as the master of ceremonies.

It was apparent to Gibb that Microsoft wagngsthe event to market not only Windows 95 but
also Microsoft’'s own office productivity appations, which ran on Windows 95. (Gibb, Trial

Tr. at 818, Oct. 26, 2011). Gibb’s perceptiorired event reflects that in 1995, Novell was
concerned that what Microsaftas attempting to do was to use Windows 95 to increase its share
of the applications market, not to maintégsmonopoly in the operating systems market.
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particularly popular with customers who usedretter-based DOS operating systems. In the
mid-1980s and early 1990s, WordPerfect wasattleowledged “king of the hill” on the DOS
platform. (Peterson, Trial Tr. at 4667, Dec. 7, 2GEEMiddleton, Trial Tr. at 4178 (Dec. 13,
2008 Video Dep.), Dec. 5, 2011). Although Micrdsofinufactured and sold a character-based
operating system known as MS-DOS, as earl{@#3! it began concentrating on an alternative
type of operating system, known as a graphic mserface (“GUI”) system. (Gates, Trial Tr. at
2709, 2713, Nov. 21, 2011). As Microsoft develoéiddows, its GUI-based operating system,
Bill Gates, the Chief Executive Officer of Microsoattempted to persuade Pete Peterson, then a
principal of WordPerfect, to write for Windows(Peterson, Trial Tr. at 4708-09, Dec. 7, 2011).
WordPerfect, however, was reluctant to devageificant resources to deloping applications

to run on Windows because Peterson “was nistggto put any effort into producing a product
that would put another penny in Bill Gatggcket.” (Bushman, Trial Tr. at 3152-53, Nov. 28,
2011). In May 1990, Microsoft released Windd3v8. WordPerfect did not release a Windows
3.0—compatible WordPerfect program until eagdri months later, in November 1991.
(Middleton, Trial Tr. at 4187 (Ded.3, 2008 Video Dep.), Dec. 5, 2011)

Novell announced its intent to purchase WordPerfect on March 21, 1994 and completed
the purchase on June 24, 1994. At the same time, Novell purchased Quattro Pro, a spreadsheet
application that had been developed by Buildnc., a company located in Scotts Valley,
California. (Frankenberg, Trial Tr. at 10800\ 7, 2011). Robert Frankenberg, who was the
Chief Executive Officer of Novell after its purebe of WordPerfect and Quattro Pro, saw that

GUI operating systems were the wave of the fytanel he was more inclined than Peterson to

At the same time, some executives at Microsatouraged developers to write for another
operating system, OS/2, rather than for Windov&eePeterson, Trial Tr. at 4708, Dec. 7,
2011). Novell relies upon this evidence to irtfeat Microsoft, in pursuit of monopoly power,
was talking from both sides of its mouth.



work with Microsoft and to develop veosis of its applications for Windowsld(at 1040). The
WordPerfect products for Windows had generatly been well received by the market, and
Frankenberg recognized the need to imprbnse products. In November 1994, Novell
released WordPerfect 6.1 for Windows, whiht with favorable industry reviewsSdePl.’s

Exs. 239 & 241). Frankenberg also saw the rieetlovell to market an office productivity

suite, and in late December 1994 WordPerseictessfully released a Windows-compatible

suite, PerfectOffice 3..(Frankenberg, Trial Tr. at 1012, Nov. 7, 2011). Although Frankenberg
recognized that Microsoft had “a huge headtsin the suite market, in January of 1994
approximately 74% of users had yet lmose among the available suite producid. at 1008—

09, 1063; Pl.’s Ex. 412 at 2).

On June 10, 1994, shortly before Novelalized its purchas of WordPerfect
Corporation and Quattro Priulicrosoft provided independesbftware vendors (“ISVs”),
including WordPerfect, with the Milestortebeta version diVindows 95. $eeHarral, Trial Tr.
at 434-35, Oct. 24, 2011). Novell was extreneithusiastic about Windows 95 when it was
released in beta form to ISVs. Frankenkesdified that Windows 95 was a significant step
forward and that Novell was “weexcited and very interested” in (Frankenberg, Trial Tr. at
1225-26, Nov. 8, 2011). He further testified tNatell's business strategy was to “take
advantage of the capabilities in Windows 954d. @t 1226). The testimony of other Novell
witnesses was to the same effectartdl, Trial Tr. at 253-54, 25657, Oct. 20, 2011;
Richardson, Trial Tr. at 607, Oct. 25, 2011; GibballTr. at 788, Oct. 26, 2011; Noll, Trial Tr.

at 1911, Nov. 15, 2011).

8 PerfectOffice 3.0 did not achieve a sizeable market sh&eeNpll, Trial Tr. at 1915, Nov. 15,
2011). However, this may well have been duth&ofact that many consumers were not buying
new applications during 1994 and the first sevemtins of 1995 because they were awaiting the
release of Windows 95 and applications written to it.
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On October 3, 1994, Microsoft withdrew supportthe part of this beta version making
namespace extension application programmiteyfiaces (“APIs”) accessible to ISVsSSdePl.’s
Ex. 1). Prior to the hearing on the Rule 50 wtiNovell contended th#te act of withdrawing
support for the namespace extension APIs was itself an unlawful act because beta versions of a
release cannot be modified except to fix bugsadisced during the course of the beta process.
Novell did not, however, press this argumerthatRule 50 hearing. Its reason for not doing so
is clear. Although one Novell software develogetam Harral, did so suggest, (Harral, Trial
Tr. at 303, Oct. 20, 2011), all of the other evidewas to the contraryMicrosoft’s licensing
agreement with WordPerfect/Ndiprovided that the beta version “may be substantially
modified prior to first commercial shipment,” and that WordPerfect “assume[d] the entire risk
with respect to the use of theta.” (Def.’s Ex. 18 at 1 1 2; Def.’s Ex. 19 { 2). Moreover,
numerous witnesses, including Frankenberd @her persons who daog the relevant time
frame had been employed by Novell, testified thay understood the beta versions of Windows
95 “could change” and “might change” prior tonwmercial release. (Frankenberg, Trial Tr. at
1201, 1204-05, 1209, Nov. 8, 2011; Larsen, Trial Tr. at 3603, 3654-58, Nov. 30, 2011).
Novell’s expert withesses likewasagreed with this propositi. (Alepin, Trial Tr. at 1555-56,
Nov. 10, 2011; Noll, Trial Tr. at 1878, Nov. 15, 2011).

The parties dispute the reasons that bioft decided, on October 3, 1994, to withdraw
support for the namespace extension APIs. Maft@gues it had legitimate “stability” and
“robustness” concerns, particularly because, as Novell's own technical expert, Ronald Alepin,
conceded, an ISV that wrote a bad program using the namespace extension APIs could cause
Windows 95 to crash. (Alepj Trial Tr. at 1601-02, Nov. 10, 201seeGates, Trial Tr. at

2781-82, Nov. 21, 2011). Moreover, according to Micfipshere was an internal debate at



Microsoft between the Windows team and &eotteam, working on what was known as the
“Cairo Shell,” about the design of the namessp extension APIs. (Gates, Trial Tr. at 2792-93,
Nov. 21, 2011; Muglia, Trial Tr. at 3385—®B97-3400, Nov. 29, 2011; Nakajima, Trial Tr. at
3763-64, 3768-71, Dec. 1, 2011, Belfiore, iia at 4269-71, 4278-80, Dec. 5, 2011).
Finally, Microsoft contends that the naspace extension APIs did not provide the
functionalities Gates had contemplatdtates, Trial Tr. at 2786—-87, 2800-04, Nov. 21, 2011;
Pl.’s Ex. 1).

Novell argues that all of the reasdMi&rosoft articulated for the October 3, 1994
decision were pretextual, and thas revealed in an interretinail Gates authored, the real
reason for withdrawing support for the namespace extension APIs was to provide a competitive
advantage to Microsoft’s own ofe productivity suite, Office.SeePl.’s Ex. 1). In the October
3, 1994 email announcing the withdrawakision, Gates stated:ttave decided that we should
not publish these extensions. We should wait until we have a way to do a high level of
integration that will be harder for the likesbtes [a Lotus product], WordPerfect to achieve,
and which will give Office a real advantagelt.J.°

According to Novell, Gates’s decisionwathdraw support for the namespace extension

® There is additional evidence that by Octob®94 Gates was concerned about competition from
Lotus and Novell. For example, Gates wrateemalil, after watching a demonstration of
Novell's new technology at a conference hel&cottsdale, Arizona on September 20, 1994,
stating that “Novell [was] a lot more awarehaiw the world [was] changing than | thought they
were.” (Pl’s Ex. 222seePl.’s Exs. 17, 31-33, 54, 72, 88, 91, 127, 201). There also was
evidence that other executiveg\uitrosoft perceived Novell's pducts to congute middleware
threats to Microsoft’'s operatirgystem. Brad Silverberg, a senMicrosoft executive, wrote in

an email dated June 15, 1993 that “our compstiéoe going to do everything they can to
fragment windows, they will build their own midaivare to claim api ownership.” (Pl.’s Ex. 54
at MS 0185884). Likewise, John Ludwig of Misioft wrote an internal email in which he
statedjnter alia, that “our worst nightmare is novell/l&ieing successful at establishing their
‘middleware’ as a standard. [O]urs ought taubéquitously available téorestall this. [O]ur

huge advantage vis-a-vis novell is our end-tiserchise, we shouldntast aside this

advantage.” Ifl.; seePl.’s Exs. 32 at MS 7079459, 33 at MS 5011635, 44 at MS 7080466-67).
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APIs was consistent with a plan that had béisnussed and adopted by Microsoft executives in
June 1993, at a retreat at Gates’s estate on Bandl. That plan called for Windows 95 to be
shipped with limited extensibility, reserving for ddosoft’s applications the functionality that
the namespace extension APIs providesieePl.’s Ex. 61). The plan’s purpose was to give
Microsoft's applications “a very significant lead over [Microsoft's] competitors, and make
[Microsoft’s] competitors’ products look ‘old.” Id. at MS 00971223). Microsoft was
concerned that if the extensibility were not Waighd from ISVs, Word and Excel would have to
“battle against their competitors on even tu@iven that Lotus and WordPerfect have largely
caught up, [Word and Excel] almost certainly Igseund — if not in market share, then in
margins.” (Pl.’s Ex. 62 at MX 13898539.

After Microsoft withdrew support for the namespace extension APIs in October 1994,
Novell was confronted with tkee options: (1) to continue terite its own programs using the
namespace extension APIs that were no longgsated by Microsoft but were still accessible
to ISVs in possession of the beta versi@);to use Microsoft's common file open dialog
(instead of the namespace extension APIs)¢liviemained available to ISVs after the
withdrawal of support for the namespace extensiolsA®? (3) to write i own customized file
open dialog. $eeHarral, Trial Tr. at 342—44, Oct. 20, 2011Although it explored the first
option, Novell concluded that it could not use fireviously released documentation for the
namespace extension APIs because Microsadtrvadonger providing any assistance for writing

programs based upon those API&l. &t 345-46). Novell also colucled that the second option

19 As Novell’s counsel acknowledged in clogiargument, the Hood Canal plan was never
implemented in light of the fact that Exc#ord, and Office did not use the functionality
provided by the namespace extension APIsialTr. at 5324-25, Dec. 13, 2011). However,
Novell contends the Hood Canal plan is reteva casting light upon the reason for Gates’s
decision to withdraw support for the namasp extension APIs on October 3, 1994. That
contention is not unreasonable.



was unsatisfactory because to use it would Gegj] the standards of the operating system” on
developers. I¢. at 271). Specifically, using Microgtd common file open dialog would have
caused Novell to stop providing feaggrthat it had provided to itsistomers in the past, thereby
“disenfranchis[ing] [its] customer base.” gHal, Trial Tr. at 504, Oct. 24, 2011; Richardson,
Trial Tr. at 629-30, Oct. 25, 2014eeGibb, Trial Tr. at 891, Oct. 26, 2011). Therefore, in
January 1995 Novell stopped trying to reprodileelost functionality and chose the third

option, beginning to write its own customized fipen dialog by having two developers, Harral
and Richardson, work around the clock, sometimexcess of 80 hours per week, under Gibb’s
supervision. $eeHarral, Trial Tr. at 350-54, Oct. 20, 2011).

When Gates decided to withdraw supgortthe namespace extension APIs, some
Microsoft executives were conceththat the decision would not be well received by ISVs. In
that regard, Brad Silverberg wrote an emaibtioer Microsoft executivg including Gates, on
October 5, 1994, predicting them®uld be a “firestorm of mtests” from ISVs, including
WordPerfect, that were using the shell extensi (Pl.’s Ex. 220 at MX 5103184). However,
shortly before Silverberg’s email was writtdrad Struss, who headed the Windows 95 team for
Microsoft's Development Relatior@Group and worked closely witkovell, reported that Novell
“ha[d] not begun any work on IShellFolder, IShe#w, etc.,” i.e. the namespace extensions.
(Def.’s Ex. 17 at MX 6109491). Struss’s email alsduded the rsults of a survey Microsoft
conducted of major ISVs to asaart if ISVs in fact were usg the namespace extension APIs.
(Id.). On October 12, 1994, after the decisiowithdraw support for th namespace extension
APIls was made, Struss advidditrosoft executives by email aih Microsoft was “notifying
ISVs about the namespace api changes.” (BE&f. 3 at MX 6055840). He reported that “WP

[WordPerfect] . . . appear[s] to be OK with thisld.]. Struss also testified at trial that he told



others at Microsoft “what [he] knew to be traewhat had been communicated to [him] from
WordPerfect, which is that theyere not using it and they wemet dependent upon it.” (Struss,
Trial Tr. at 3270, Nov. 28, 2011).

Novell presented no witness to rebut thigitesny or to contradict what was said in the
October 12 email. There also is no evidenddérecord that Novell ever complained to
Microsoft about Microsoft’'s decision to withdraw support for the namespace extension APISs.
Further, there is no evidence that any topdlexecutive at Novell waisivolved in the decision-
making process concerning the choice of thalthption, i.e., writing of customized code for
WordPerfect. Frankenberg testified that anyoacthat could jeopardize the timely release of
WordPerfect or Quattro Pro would have been refetoesome or all ofdur senior executives:

Ad Rietveld, Executive Vice President of tNevell Applications Group; Dave Moon, Senior
Vice President of the Business Applications Grddprk Calkins, Vice President and General
Manager of the Business Applications Group] &lenn Mella, Vice President of Marketing.
(Frankenberg, Trial Tr. at 1140-42, 1179-80, Nov. 7-8, 2011). Moreover, Frankenberg agreed
that in any business or organization facetth\an important decision, a formal memorandum
would normally be presented to the seniaeaxives laying out the concerns, issues, and
considerations facing that bness and making some strategr tactical choice.ld. at 1181,

Nov. 8, 2011). Novell presented no evidence dimgtsuch memorandum was ever written, and
Frankenberg testified that he knew of no evidaheg Calkins, Mella, Moon, or Rietveld were
presented with a decision about how to resgor@ates’s decision to withdraw support for the
namespace extension APIdd.(at 1181-82}! Instead, Novell asghed responsibility for

supervising the writing of code for a custaite bpen dialog for WordPerfect and Quattro Pro to

" Rietveld, Calkins, Moon, and Ma did not testify at trial.
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Gibb, a middle manager, who, in turn, assignedrésponsibility for wrihg the code to Harral
and Richardson.

Microsoft sought commitments from severaltlod most important ISVs to ship their
Window 95-compatible applications with@® days of the release of Windows 95e¢Pl.’s EX.
148). Frederick Warren-Boulton, Novell's econorakpert, testified that if Novell’s product
was shipped according to that timeframe, thgliaation would have been “in pretty good
shape,” and that his damage calculationdaszd on the assumption that Novell could have
released their product accorditogthe agreement, but for taleged anticompetitive conduct.
(Warren-Boulton, Trial Tr. at 2417-24, Nov. 17, 2011).

According to Novell, because it took one y&arNovell to write its customized file open
dialog, Novell was unable to meet that time¢ab{Novell Mem. Opp’n Rule 50 Mot. (“Novell
Opp’'n”) at 69, ECF No. 501). Mrosoft strongly dispess this assertionlt argues Quattro
Pro—the spreadsheet componehPerfectOffice—was natady to be released to
manufacturing until well into 199@nd that this explains theldg in Novell's marketing of
PerfectOffice. $eeMicrosoft Mem. Supp. Rule 50 Mdt'!Microsoft Mem.”) at 48, ECF No.
494). An internal Novell memorandum indicatedt although in lat&994 Novell had been
considering a September 30, 1995, releasefdaterfectOffice for Windows 95, the Quattro
Pro team then “believe[d] this [was] barelghievable with all theiresources and with no
additional functionality.” (2f.’s Ex. 211). On March 1, 1995, Bruce Brereton, Novell's Vice
President of the Business Applications Unit, wrote in an email that because Quattro Pro believed
that “December 30 is a more realistic datégvell had decided to “move . . . the Storm
[PerfectOffice for Windows 95] RTM [release tmanufacturer] date back by one month (to

December 30) and have put WP on the same-line as Storm.” (Def.’s Ex. 221).
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In light of Brereton’s email, Frankenbeestified that as of March 1, 1995 the plan
became to get PerfectOffice out, i.e., asled to manufacturing, on December 30, 1995.
(Frankenberg, Trial Tr. at 1220-21, Nov. 8, 201ih)March 1995 a “mdets requirement
report” prepared by the applit@ns group ranked “Quattro Pro dedring late” as the highest
“overall risk” for the PerfectOffice development pof. (Def.’s Ex. 223 at 41). David LeFevre,
who was then an employee of Novell (he sgagently became an employee of Microsoft),
testified that he attendedijameetings in 1995 with Giband others where the matters
discussed included “all the differeproduct challenges” of rhsing PerfectOffice in a timely
manner. (LeFevre, Trial Tr. at 4037, Dec. 2, 2014%cording to LeFevre, “the product that
was causing the biggest prebl was Quattro Pro.”ld. at 4045-47).

Karl Ford, then the lead developer foe tiser interface in WordPerfect for Windows 95,
also attended regularly scheduled meetings 8518nd he learned that “the schedule” was at
risk because of Quattro Pro. (Fofdial Tr. at 3691-92, 3699-3700, Nov. 30, 2011). The
problem of having Quattro Pready to be released to manufacturing became even more severe
toward the end of 1995, when maahgvelopers left Quattro Prorfother employment in Silicon
Valley, the area where Scotts Valley—he of Quattro Pro—was locatedSegDef.’s Ex. 230).

On December 23, 1995, four months after theasseof Windows 95, Brereton wrote an email to
Frankenberg and others reportihgt “this past Thursday/Frigabout 15 additional people [at
Quattro Pro] submitted their resignations,” leaving the Quattro Pro development team in Scotts
Valley, California with “just 2 people.”1d.). In January 1996, Nolan Larsen, an executive of
Novell, traveled to Scotts Valley and found th&tvas kind of a trairvreck” and that “[tjhose
people who had not resigned were kind of wadkaround a little ib shell shocked. So it was —

it was very chaotic.” (Larsen, Trial Tr. 2620, Nov. 30, 2011). Larsen and LeFevre testified
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that Quattro Pro was not reattybe shipped by March 1996ld(at 3624-25; LeFevre, Trial Tr.
at 4062-63, Dec. 2, 2011).

Gibb, however, testified that Quattro Pro was “critical path” becase the delay in the
development of shared code on which Harral Richardson were working was the only issue
holding up the release. (Gibbxial Tr. at 804—07, Oct. 26, 2011). Ultimately, Quattro Pro and
PerfectOffice were not releasadtil May 1996, after the sale @orel Corporation in March
1996. As described in section lithfra, according to Novell, thidelay prevented WordPerfect
and PerfectOffice from obtaining a sizeaslare of the Windows 95—-compatible word
processing and suite markets. This, imfiNovell argues, prevented Novell products from
becoming successful “middleware,” which could have been an effective competitor with
Windows 95 in the operating systems market.

On November 8, 2004, Novell and Microsoftered into a settlement agreement under
which any claims not pled in Novell's drafdmplaint in this actin, filed Nov. 12, 2004, were
released. SeeSettlement Agreement, Holley De8lupp. Microsoft Mem., Ex. A, ECF No.
497). The complaint in this action asserteadrbk for damages suffered by Novell's “lost sales
of office productivity aplications and a diminution in vadof Novell's assets, reputation and
goodwill in amounts to be proventatl.” (Compl. { 155). The coplaint further alleged, in the
prayer for relief, that Microsoft maintained it®nopoly in three specifimarkets, the operating
systems market, the word processing applicatimarket, and the spreadsheet applications
market. [d. at 67).

I.
A Rule 50 motion “test[s] whether there is a legally sufficient evidentiary basis for a

reasonable jury to find for the moving partyKeylon v. City of Albuquerqué&35 F.3d 1210,
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1215 (10th Cir. 2008). Judgment as a matter ofisamppropriate “only if the evidence points
but one way and is susceptible to no reablenmferences which may support the opposing
party’s positio’ Tyler v. RE/MAX Mountain States, In232 F.3d 808, 812 (10th Cir. 2008)
(citing Finley v. United State8§2 F.3d 966, 968 (10th Cir. 19963ge Miller v. Auto. Club of
N.M., Inc.,420 F.3d 1098, 1131 (10th Cir. 2005) (“Judgment as a matter of law is only
appropriate when ‘a party has been fully heawdhn issue and there is no legally sufficient
evidentiary basis for a reasonable jury to findthat party on that issu®. (quoting Fed. R. Civ.
P. 50(a)(1)) All reasonable inferences are drawramor of the non-moving party, and the court
does not weigh the evidence, pass on the credibilityvdhesses, or substitute [its] conclusions
for that of the jury.”Miller v. Eby Realty Grp., LLC396 F.3d 1105, 1110 (10th Cir. 2005). The
decisive question is whether “the plaintiffsharguably proven a legally sufficient claimDillon

v. Mountain Coal C9569 F.3d 1215, 1219 (10th Cir. 2009).

I,

Novell's theory may be briefly stated. Accorg to Novell, Microsoft violated § 2 of the
Sherman Act when it decided in October 199%iihdraw support for the namespace extension
APIls, a decision that Novell asserts led t@idsoft's maintenancef its monopoly in the
operating systemmarket? This decision was made personally by Gates, who was motivated by
a desire to provide time for Microsoft to catchwiph Novell and Lotus in development of its
office productivity applications, Word, Excel, and Offic&eéPl.’s Ex. 1). As a result of
Microsoft’'s decision, Novell could no longase the namespace extension APIs and lost

valuable time in developing WordPerfect, Quattro Pro, and PerfectOffie=R(le 50 Hr'g Tr.

2To repeat, Novell’s theory isot that the October 3, 1994dision had an anticompetitive
effect in theapplicationsmarket in violation of § 2. Anglaim based upon that theory is, as
stated above, barred by limitations.
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at 172-74, ECF No. 507). Novell was not able totpase applications on the market until May
1996. GeeWarren-Boulton, Trial Tr. at 2090, Nov. 16, 201T)his had the effect of preventing
WordPerfect and PerfectOffice from becomingetive competitors with Word and Office in
the applications market. Moreover, in tbagder run, by preventing NolWs applications from
being widely used with Windes 95, the decision to withdraw support for the namespace
extension APIs prevented WordPerfect &aalfectOffice (and two ber Novell programs,
AppWare and OpenDoc) from being accepted in the market as middleBaeRu(e 50 Hr'g

Tr. at 119-27). If Novell's produsthad been accepted in the ner&s middleware, ISVs would
have begun to write programs using APIs exposed by the Novell appigatereby reducing
the barrier to entry into the PC operating eyst market and threatening Microsoft's monopoly
in that market. I(l. at 194—96).

Microsoft argues that this theory is gne and unprecedented because it is based upon
conduct that occurred mne market, the softwasegplicationsmarket, to assert a Sherman Act
§ 2 claim in an entirely different market, tbperating systemmarket. See idat 6). That
alone, according to Microsoft, is fatal to Novell's clainid.X, Novell counters that although
Microsoft, through Gates, was motivated by a dasidisadvantage Novell's applications in
favor of Microsoft's own applid#ons, its conduct was tientional, and a jurgould appropriately
find that its conduct had anticompetitiveeafts in the operating systems markéd. &t 165—68).
According to Novell, that is suffient to establish a § 2 violation.

| need not decide this issue becausenessuming Novell's argument is correct, its
claim nevertheless fails for three separateinddpendent reasons:) (dicrosoft’'s conduct was
not anticompetitive within the meaning of the Sherman Act; (2) Novell did not present sufficient

evidence from which a jury could find that itsoducts would have been successfully developed
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as middleware; and (3) there is no underlyingiess reality to the claims. Each of these
reasons is examined in section V. Beforewhsmg those issues, howeMewill first address
two arguments made by Microsdifiat | believe lack merit.
\A
A.

Microsoft argues it has articulated legitimate business reasons for the decision Gates
made on October 3, 1994, to withdraw support for the namespace extension APIs and that the
fact-finder is not to weigh theé€tors that led to a particuldecision in assessing whether that
decision was a violation of antitrust lawsseeMicrosoft Mem. at 110 (citiné\spen Skiing Co.

v. Aspen Highlands Skiing Cor@.72 U.S. 585, 597, 605 (198B)ultistate Legal Studies v.
Harcourt Brace Jovanovichegal & Profl Publ'ng 63 F.3d 1540, 1550 (10th Cir. 1995))). The
fallacy in that contention is that in this catfes jury was not asked to weigh the factors that
Microsoft articulated in suppodf the October 3, 1994 decision, ather to decide whether
those articulated reasons weretpxtual in light of Gates'smail suggesting the decision was
made to give Microsoft application develepéme to catch up with Microsoft’s major
competitors, Novell and Lotus. Fact-finders aegtrently called upon to awer this question of
pretext, particularly in the fieldf employment discrimination lanSee, e.g., Reeves v.
Sanderson Plumbing Prod$30 U.S. 133, 153-54 (2000) (holdingtta plaintiff “introduced
enough evidence for a jury to reject [thdedwlant’s explanation]” as pretextualpwnsend v.
Lumbermens Mut. Cas. C@04 F.3d 1232, 1243-44 (1Ghr. 2002) (holding that a jury “could

reasonably have found” a defentl@mployer’s stated reasons for demoting an employee “were

13 Microsoft also makes several arguments eeffect that Novell di not present sufficient
evidence of damages. These arguments are, howeVarge part merely different iterations of
other contentions | address in section V.
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pretextual, potentially entitling hito a finding of discrimination”).

Here, although | am granting Microsoft's R@@ motion for the reasorstated in section
V, | believe the text of Gates’s email provedgufficient evidence upon which a jury could find
that the reasons for the October 3, 1994glecito withdraw support for the namespace
extensions were pretextual. Therefore, & timly question raised by the Rule 50 motion were
whether the jury was asked to weigh the factbat led Microsoft to make the October 3, 1994
decision, | would deny the Rule 50 motion.

B.

As stated in section supra on November 8, 2004, Microsoft and Novell entered into a
settlement agreement pursuant to which Nawddlased any and all claims it had against
Microsoft with the exception of claims asserted in a draft complaint that became the complaint in
this action. In Count | of the complaint (the pobunt remaining in thease), Novell alleged
that as a result of Microsoft’alleged misconduct,‘tvas damaged by, without limitation, lost
sales of office productivity afipations and a diminution in the value of Novell's assets,
reputation, and goodwill in amounts to be provemiak” (Compl. § 155). The term “office
productivity applications” is defined earligr the complaint as “word processing and
spreadsheet applications.ld( 24).

Microsoft argues that becseithe only Novell appli¢@ns allegedly damaged by
Microsoft’s alleged misconduct were the wgmabcessing application, WordPerfect, and
spreadsheet application, Quatim, Novell releasellicrosoft from any claim that it had for
damages to Novell's office productivity suite, PerfectOfficBeeMicrosoft Mem. at 126-27).
Microsoft also points out thatéhcomplaint does not refer imyaway to the suite marketS¢e

id. at 128-30).
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In entering into the release—which cemntgiwas a significanbusiness transaction—
Microsoft had the right to relypon the language of the releasel the language of the draft
complaint referred to in the release. Téd®cuments made no reference whatsoever to
PerfectOffice. Moreover, in deciding to enteoithe settlement agreement, Microsoft may have
considered the omission of any reference tdeeeOffice to be signiiant because, as the
evidence at trial established, b994 it was clear that the offiseiite market stood separate and
apart from the word processing andesgmisheet applications marketSeéGibb, Trial Tr. at
823, Oct. 26, 2011; Frankenberg, Trial Tr. at 1080, Nov. 7, 2011). As Frankenberg’s testimony
highlighted during the trial, Novell as well Bcrosoft understood thienportance of the suite
market in 1994. Frankenberg testified that @94 approximately threguarters of the suite
market was open, and Novell was planningietke substantial inroads into itSge
Frankenberg, Trial Tr. at 1008-09, 1063M\7, 2011; Pl.’s Ex. 412 at 2).

Nevertheless, Microsoft's argument fails. The complaint referred not only to damages
resulting from lost sales of fide productivity applications but also damages resulting from “a
diminution in the value of Novell's assetspuation, and goodwill in amounts to be proven at
trial.” (Compl. § 155). Novell's damages exipé&rederick Warren-Bdton, did not calculate
damages on a product-by-product bdsit instead on the basis oéttlecrease in the sales price
paid to Novell by Corel, allegedly caused by Microsoft's withdrawal of support for the
namespace extension APISeg€Warren-Boulton, Trial Tr. at 2094-98, Nov. 16, 2011). This
decrease in sales price falls well within th@fohution in value” category of damages referred

to in the complaint and thus was not released by the agreentened into November 8, 1994,
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V. 14
| will now discuss the three reasons Mi@fi's Rule 50 motion should be granted.
A.

A monopolist is free “to exercise [its] ovumdependent discretion as to parties with
whom [it] will deal.” Verizon Commc’ns, Inc. v. Lawffi@es of Curtis V. Trinko, LLP540 U.S.
398, 408 (2004)see United States v. Colgate & Cp50 U.S. 300, 307 (1919). Itis well
established that a monopolist generally haduty to cooperate with its competitorSee, e.g.
Trinko, 540 U.S. at 408Aspen Skiing4d72 U.S. at 600mage Technical Servs., Ing. Eastman
Kodak Co, 125 F.3d 1195, 1209 (9th Cir. 1997). In accordance with this principle, Novell’s
counsel properly conceded during the hearingylmrosoft’'s Rule 50 mton that it would not
have been unlawful for Microsoft to keegthamespace extension APIs to itself and never
disclose them to ISVs. (Rule 50 Hr'g Tr. at £92). Novell argues, hower, that Microsoft's
conduct was anticompetitive within the meaning of § 2 of the Sherman Act because when it
decided to withdraw support for the namespaderesxon APIs in October 1994, it intentionally
made a decision that had an adverse effect upon competition in the operating systems market.
(See idat 165-68).

The distinction Novell seeks to draw is urgaeasive. A decision not to publish the
namespace extension APIs in the first place fsndsntional” as a decision to withdraw support
for the namespace extension APIs after they baes published. Therefore, the principle that a
monopolist generally has no dutydooperate with a competitgoverns unless the act of

withdrawing support for the namespace extm#PIs was itself anticompetitive.

14 Some of the facts stated ircien | are repeated in sectiofvsand V in connection with the
portions of the legal analysis to which they pertain.
1> Prior to the hearing on tHeule 50 motion, Novell contendddat the act of withdrawing
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The decision to withdraw support for the namespace extension APIs therefore did not
constitute a violation of 8 of the Sherman Act unless it was made deceptively for an
anticompetitive purpose or unless, by makiniligrosoft terminated previously existing
profitable relationship® See, e.g.Aspen Skiingd72 U.S. at 599-604&our Corners
Nephrology Assocs., P.C. v. Mercy Med. Ctr. of Durad@@ F.3d 1216, 1224-25 (10th Cir.
2009);Christy Sports, LLC v. Deer Valley Resort (&b5 F.3d 1188, 1197 (10th Cir. 2009).

Any deception claim necessarily is basgdn the premise that Microsoft withdrew
support for the namespace extension APIs bedakeew that Novell was using those APIs in
the development of its applitans and that, by withdrawingipport for those APIs, Microsoft

knew that Novell would fall behind schedule. €fé@ is no evidence to support this preniise.

support for the namespace extension APIs was itself an unlawful act because beta versions of a
release cannot be modified except to fix bugsadised during the course of the beta process.
However, as | noted in sectionsljpra,Novell did not press this contention at the Rule 50

hearing, and it is unsupped by the evidence.

16 Microsoft argues that while deception may giige to a common law tort, it cannot, as a

matter of law, form the basis for a Sherndart claim. Although deception usually sounds in

tort, seeRestatement (Second) of Tog®26 (1977) (defining fraudulent

misrepresentation/deceit), | see no reason it couldleotgive rise to aantitrust claim if the

purpose of the deception is to mislead a compsétito taking action (or not taking action) that
would substantially change the competitive environment. Microsoft distinguishes cases in which
deceptive conduct has given rise to antitrugility on the grounds that such cases typically

involve deception of third parties, not competito8ee Am. Profl Testing Serv., Inc. v.

Harcourt Brace Jovanovich gal & Prof’| Publ’'n, Inc., 108 F.3d 1147, 1151 (9th Cir. 1997);

Int’l Travel Arrangers, Inc. v. W. Airline$23 F.2d 1255, 1260-63 (8th Cir. 1980). Those cases,
however, do not turn on the iddwtof the party deceived but avhether the challenged conduct

in fact harmed competitionSee Rambus, Inc., v. Fed. Trade ComB22 F.3d 456, 464 (D.C.

Cir. 2008) (“Deceptive conduct—Ilike any othen#ii—must have an anticompetitive effect in

order to form the basis of a monopolizatioaiei. . . . Cases that recognize deception as
exclusionary hinge, therefore, on whether thedemt impaired rivals in a manner tending to

bring about or protect a defg@ant’s monopoly power.”).

" What the evidence, spifically Gates’s email announcing the decision to withdraw support for
the namespace extension APIs, does suggest is that Microsoft was attempting to buy time for its
own office productivity applicatin developers to catch up, satleventually Microsoft could

use the enhanced technolaggated by Windows 95 as efteely (and potentially, by

integration of the applications and the opi@gsystem, more effectively) as its major
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First, as just stated, because of the undespurtdustry practice, Mrosoft had no reason to
believe that Novell was relying upon the documentation for the namespace extension APIs
contained in the beta version &osoft released to ISVsS¢eDef.’s Ex. 17 at MX 6109491).
Second, the evidence establishes that shorttyd¢he decision to withdraw the namespace
extension APIs was made, Brad Struss of Microsoft was advised that Novell was not yet using
the namespace extension APId,)( and that after #ndecision, he contacted Novell and was
notified that “WP . . . appear[s] to be OK withs.” (Def.’s Ex. 3 at MX 6055840). Likewise,
Struss testified at trial that eld others at Microsoft “what g knew to be true or what had
been communicated to [him] from WordPerfectjahhis that they weraot using it and they
were not dependent upon it.” (Struss, Ta at 3270, Nov. 28, 2011). Novell did not rebut
this evidence in any way, and there is nmlerce that Novell made any contemporaneous
complaint to anyone at Microsoft about withdedwf support for the namespace extension APIs.
The claim that Microsoft purposely steoyed a preexisting profitable business
relationship is equally flawed. &minarily, it should be noted thaispen Skiingupon which
Novell bases its argument, has bebaracterized by the Supremeut as being “at or near the
outer boundary of § 2 liability."Trinko, 540 U.S. at 409. The factsAspen Skiingvere
unusual, involving a defendant’s exploitationao§ituation largely bestowed upon it by Mother
Nature. The defendant owneddabrmountains in a ski resort adad engaged in sharp business

practices to prevent the owradrthe fourth mountain from competing effectively for skiing

competitors, including Novell. That, howevergigite different from imputing to Microsoft
knowledge that Novell needed the namespace agteA$|s to develop its own applications.

Of course, in fact, as the evidence establisNedgll could have usellicrosoft’'s common file
open dialog, which remained available to teakupport for the namespace extension APIs was
withdrawn, to develop its applications. Accmigito Novell, those programs simply would not
be as good as they could have been if Migftdsad continued to make its own technology
available to Novell.
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business.See Aspen Skiing72 U.S. at 589-95. In coast, what Novell issserting here is that
Microsoft could not withdraw &m Novell a product that wasehmesult of Microsoft's own
ingenuity and that Novell believed would giN®ptimal advantage in its competition with
Microsoft in the applications market.

There is no evidence that Microsoft witkdr support for the namespace extension APIs
for the purpose of terminating its relationshiph Novell. The final version of Windows 95
made available to all ISVs, including Novealgntained Microsoft’'s common file open dialog,
and Novell never advised Microsoft that thialog was insufficient for its own purpose$eé
Harral, Trial Tr. at 502, Oct. 24, 2011; Gibb, TiTa. at 847—-49, Oct. 26, 2011; Alepin, Trial Tr.
at 1604, Nov. 10, 2011). Moreover, after it wittarsupport for the namespace extension APIs,
Microsoft continued to providassistance to Novell and nevemténated their relationship.
(Struss, Trial Tr. at 3253-54, 3259-69, Nov. 28, 2011; Def.’s Ex. 2 at MX 6062581
Frankenberg, Trial Tr. at 1131, Nov. 7, 2011 (stativag he is “sure” pede in the operating
system group at Microsoft were trying to h&lfordPerfect/Novell produce a great application
for Windows 95)).

For these reasons, Novell has not creatpdy question on the issue of whether
Microsoft's conduct was anticompetitive.

B.

The evidence is undisputed that during 1995 Novell's focus was on writing office
productivity programs that would run on Wind®®5. In Novell’s view, Microsoft's new
operating system was a “significant step fordVaand a “wonderful evaition” in technology.
(Harral, Trial Tr. at 253-54, 256-57, Oct. 20, 20Bfgnkenberg, Trial Tr. at 1225-26, Nov. 8,

2011;seeGibb, Trial Tr. at 788, Oct. 26, 2011; Noll, Trial Tr. at 1911, Nov. 15, 2011).
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Therefore, as Frankenberg acknowledged, irskiwet term Microsoft’'s share of the operating
systems market would have increased, notedesard, if it had not withdrawn support for the
namespace extension APISegFrankenberg, Trial Tr. at 1226-28, Nov. 8, 2011; Noll, Trial
Tr. at 1949-50, Nov. 15, 2011.

Therefore, Novell's theory necessarily is ttiad anticompetitiveféects it alleges did not
occur until sometime after 1995. Novell has nespacified exactly when those effects did
occur. Novell sold WordPerfect to Corel in Mha 1996, and there is mwidence that by that
time there was any operating system on the market comparable to Windows 95 to which Novell
planned to write its applications or for whiclosie applications could have been written. That
fact, however, may not be dispositive becauseeNs damages claim is based upon the alleged

diminution in the value of itassets caused by Microsoft’s conduPresumably, Corel would

'8 Novell argues that Microsoft's willingnesssacrifice the short-terprofits it would have
earned from increased sales of Windows 95 sdarners who would buy the operating system if
it ran Novell's applicationsanstituted a classic hallmark of anticompetitive behavior because
monopolists are assumed to be nadip and the sacrifice of shddrm profits can be explained
only by the desire to reap long-tegains by maintaining the monopol$ee, e.g., Reazin v.
Blue Cross & Blue Shield of Kan., In635 F. Supp. 1287, 1309 (D. Kan. 19&6jd, 899 F.2d
951 (10th Cir. 1990). The flaw in this argumenthat there is no evidence that Microsoft
sacrificed any short-term giits by withdrawing support fahe namespace extension APIs.
Novell’'s own theory is that support for the APIsrevevithdrawn to prevera decline of sales of
Microsoft’s office productivity programs (Woréxcel, and Office) because Novell and Lotus
would have been able to put products supdéno them on the market if support for the
namespace extension APIs had not been withdrawn. Thus, assuming that Microsoft’s revenues
from the sale of Windows 95 might haveghtly declined because a limited number of
purchasers would not buy Windows 95 unless thene Novell applicatins made for Windows
95, there is no basis for inferring that the dexlf revenues would not have been more than
offset by an increase of revenues ia fales of Word, Excel, and Office.

| recognize that this conclusion may app somewhat disturbing because arguably it
rewards Microsoft for unsavory behavior in thmpkcations market. Nevtheless, the reasoning
is sound. Although the proposition upon which Nbkedies makes eminent sense as a matter of
theory, it is based upon a factual inference ahout a rational actor wodlbehave, and here the
evidence does not support théerence. Moreover, Novell hasly itself to blame for the
guandary in which it finds itselfdzause it was its own delay infi¢j this action that resulted in
its claims in the applications market being barred by limitati@ee Novell2005 WL 1398643,
at *5.
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have paid more for what it bought if by thehe Microsoft had not, as Novell alleges,
effectively destroyed Novell'spplications and prevented thenorn being cross-platformed to
other operating systems then under developmEmérefore, | will assumes Novell implicitly
argues, that within a reasonalgeriod of time after Windows 8%as put on the market (say two
or three years), another opengtisystem would have come into existence to which Novell's
office productivity products could have been writt&n.

In asserting that it couland would have written to an operating system other than
Windows 95 within a reasonable period ofdimfter 1995, Novell relieaspon two theories: the
“franchise theory” and the “middleware theory.”

(1)

In advancing the franchise theory, Novell po#itst its applicationgvere so popular that
if Microsoft had not withdrawn support for thneamespace extension APIs, Novell's applications
would have flourished in the market, regardiefsthe operating system on which they ran.
There is no evidence to supporisttheory. In fact, it isontradicted by the record.

First, Novell recognized that Windows 95 waasuperior operating system, constituting a

Although | accept this assumptidhis problematic. While the evidence is undisputed that
historically WordPerfect had been crosatfirmed to various operating systensggHarral,

Trial Tr. at 216, Oct. 20, 2011; Gibb, Trial. &t 77677, 781, Oct. 26, 2011; Frankenberg, Trial
Tr. at 994-97, Nov. 7, 2011), thisnst an instance in which it ca@asonably be said that the
past is a prologue of the futugggrticularly in light of the tehnological breakthrough that Novell
acknowledges Windows 95 achieved. Likewidtncugh Harral and Gibb séified that looking
into the future Novell intended to make the BetOffice suite cross-platform after the initial
release of PerfectOffice for Wilows 95, (Harral, Trial Tr. at 371, Oct. 24, 2011; Gibb, Trial Tr.
at 787, Oct. 26, 2011), mere intemtd aspiration do not provide seigént evidence that, in fact,
Novell’s applications would have been crosatirm. Moreover, although one of Novell's
experts testified that Linux “became a fulldtged, commercial product” in 1996, (Noll, Trial Tr.
at 1961, Nov. 15, 2011), the version of WordPerfectfoux that Corel reeased in the spring

of 1996 was an older version of WordPerfect thdtnot contain the same shared code as the
version of WordPerfect developed for Mlbws 95. (Murphy, Trial Tr. at 4914-16, Dec. 8,
2011). As such, it was inferior to the Wordfet application thatan on Windows 95.1d.).
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“significant step forward.”(Frankenberg, Trial Tr. at 1225-26, Nov. 8. 2011). In light of that
fact, there is no basis for infang that office productity applications Novell developed that did
not draw upon the superior functionality of Mdbws 95 would have been as successful as the
applications thatan on Windows 95.

Second, historical data disprove Novetlaim. WordPerfect was extremely popular in
the 1980s and early 1990s when it ran on manyMignesoft operating systems. (Peterson,
Trial Tr. at 4667, Dec. 7, 201%eeMiddleton, Trial Tr. at 4178 (Dec. 13, 2008 Video Dep.),
Dec. 5, 2011). However, this popularity did dohinish Microsoft’'s share of the PC operating
systems market, which was approximately 9\#ing that period. (Noll, Trial Tr. at 1329-30,
Nov. 15. 2011; Murphy, Trial Tr. at 4722—-23, Dec. 7, 2011, Finding of Fact { 35). On this
record, it cannot reasonably béamed that if in the yearstat 1995 Novell's applications ran
on operating systems other than Windows, taett would have cillenged Microsoft's
monopoly in the PC operating systems market.

2)

Novell's second argument is its middlewaredty. For a middleware product to have an
impact on competition in the PC operating eys$ market, the product (1) must be cross-
platformed to various operating systemg;r(fist be ubiquitous aime “dominant operating
system”; and (3) must expose a sufficient nunadfe&kPls of its own to entice ISVs to write
applications to it rather than toetloperating system on which it sit$Se€Noll, Trial Tr. at
1923-26, Nov. 15, 2011; Finding of Fact 1 28). Noseiffice productivity applications did not
meet any of these requirements.

As to the first requirement, assuming thathin a reasonable ped of time after 1995

effective operating systems would have cante existence to which Novell’'s office
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productivity applications could ke been written, there is nodia for inferring that Novell’s

office productivity applications written for Windows 95 via the namespace extension APIs could
have been effectively ported to those systeiifss is so because the namespace extension APIs
were, as Novell's own technicakpert testified, “platform specdi to Windows. (Alepin, Trial

Tr. at 1482-83, 1532-33, Nov. 9-10, 204d4eMurphy, Trial Tr. at 4783—-84, Dec. 7, 2011,
Bennett, Trial Tr. at 5023, Dec. 12, 2011 (stating thamespace extension APlIs . . . [were] a
unique component of Windows 957)).

As to the second requirement, althoughghgies agree that the dominant operating
system was Windows 95, they disagree asdarkaning of ubiquity. Microsoft contends it
means that Novell’s software had to run“ath or nearly all PG running the ‘dominant
operating system.” (Microsoft Mem. at 73— Microsoft Reply Supp. Rule 50 Mot. at 37-39,
ECF No. 503). Novell argues that “something kbss that” might be sufficient “by weakening,
though not eliminating, the applications barteeentry.” (Novell Opph at 90 (quoting Noll,

Trial Tr. at 1926, Nov. 15, 2011)). Novell provided evidence as to what this lesser threshold
might be.

In any event, under either definition of uhiguthe evidence is ehlr that Novell’'s office
productivity applications would never havedn ubiquitous on Windows 95. In 1995, prior to
the release of Windows 95, Wordfet had roughly a 15% sheof the Windows-compatible
word processing market, and PerfectOffice had than a 5% share of the Windows-compatible
suite market® (SeeHolley Decl. Supp. Microsoft Mem., Exs. G & K, ECF Nos. 4957, 495—

11). WordPerfect’'s share of the word processing market at thef @984 was substantially

20 According to Microsoft expert Kevin Murphthese market share numbers must be further
reduced by approximately 50% because office soit@sy of their component applications were
installed on only one-half of all PC¢Murphy, Trial Tr. at 4750, Dec. 7, 2011).
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greater—approximately 36%—if one includes thatatied base of PCs using the DOS platform.
(SeePl.’s Ex. 599A at thl. 13). However, 36%adsly 36%, and it is entirely speculative to
assume, as Novell apparently does, that its egjpbins would have increased to a substantially
greater number of computers using Windowdli€rosoft had not withdrawn support for the
namespace extension ABfsThis assumption is made evennmspeculative by the fact that an
internal Novell memorandum dated April 14, 1995text that “only 30%f th[e] WordPerfect

for DOS installed base is remaining with WordPerfect as they transition to a Windows word
processor.” (Def.’s Ex. 224 at 20).

The parties also disagree about the meawiirige third requirement. Microsoft argues
that to constitute middlewaran application must “expose a saféintly broad set of APIs to
enable ISVs profitably to develdpll-featuredpersonal productivity applications that rely solely
upon those APIs exposed by the middleware.’ic(dsoft Mem. at 70 (emphasis added)).

Novell, on the other hand, rehg upon the testimony of Roger INats antitrust expert, and

L Novell's reliance upon the DOS installed base ag®es a significant @stion as to whether
Novell assigned the claims asserted in this a¢cbddaldera, Inc. when it sold its DOS business

to Caldera. Inthe Asset Phase Agreement it made with Catd, Novell transferred “all of
Novell’s right, title, and interesh and to any and all claims ocauses of action held by Novell at
the Closing Date and associated directly orrgxtly with any of the DOS Products or Related
Technology.” GeeAsset Purchase Agreement, Holley Decl. Supp. Microsoft Mem., Ex. P, at 4—
5, ECF No. 495-16). | previously ruled that thgsignment encompassed the operating systems
monopoly claim asserted in thastion because the claim asserted here arose in the operating
systems market in which DOS had compet8de In re Microsoft Corp. Antitrust Litigh99 F.

Supp. 2d 730, 739 (D. Md. 2010). The Fouihcuit reversed my rulingSee Novell, Inc. v.
Microsoft Corp, 419 F. App’x. 254, 261 (4th Cir. 2011). | remain bound by that decision. If the
Tenth Circuit finds resolution of the issue torteEessary to its decisiam Microsoft's Rule 50
motion, however, it may concludesatithe law of the case doctridees not apply and that it may
revisit the Fourth Circuit’s ruling because the evide presented at trial is more extensive than
was the evidence in the summary judgmewbrd upon which the Fourth Circuit relied.
Specifically, the Tenth Circuit might decide thetcause, as the record now reflects, Novell's
claim depends in large part upon the conversidtsahare of the DOS installed base into a
significant share of the Windows matkthat claim is “associated éatly or indirectly with . . .

the DOS Product or Related Technologgdahus was transferred to Caldera.
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Ronald Alepin, its technical expert, contends that the third element is satisfied if the application
“expose[s] a wide range of AP&md sophisticated functionality to developers.” (Novell Opp’n
at 28). Novell concedes that if Microsoft’s irgestation of the meaning of the third element is
correct, Microsoft is entitled to judgmentasnatter of law because Novell did not present
evidence to show that its software exposed sufficdts of its own to allow ISVs to write full-
featured personal products apptions to it. (Trial Tr. at 5436—-37, 5439, Dec. 15, 2011). Thus,
on this issue, whether Microsoft is entitledudgment in its favor on the Rule 50 motion turns
on the meaning of thiird requirement.

Microsoft’'s position is baskupon the Findings of Fact made in the government case,
upon which Novell's claim is founded. Judge Jackson found that “[c]urrently, no middleware
product exposes enough APIs to allow indepensleitivare vendors (“ISVs”) profitably to write
full-featured personal productivity applications that rely solely on . . . APIs [of the middleware
product itself].” Finding of Fact § 28. In cordtaNovell argues the exposure of APIs that
would result in “something less” than the writingfoli-featured persongdroduct applications is
sufficient to constitute a that to Microsoft's monopoly(Novell Opp’n at 89-90). This
argument is based on the concept, expressed by Noll, that diminishing, as opposed to nearly
eliminating, the barrier to entry that protattdicrosoft’s monopoly in the PC operating systems
market was itself sufficient. (Noll, Tridlr. at 1926, Nov. 15, 2011). To the extent this
testimony is based on the premise that othermpamies would producersilar middleware that,
in combination with Novell’s products, would dinshi the barrier to entry, there is no evidence
such other products existed.

Although in other circumstances conduckdted at reducing a byéer to entry might

constitute a violation of § 2 adhe Sherman Act, under the faofshis case, | find Novell's
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reasoning to be unpersuasive. The findingdema the government case made clear that
Microsoft possessed its monopoly bytwe of what Judge Jacksdascribed as a “chicken-and-
egqg” problem. As Judg#ackson described:

The overwhelming majority of consumers will only use a PC operating
system for which there already dxisa large and varied set of high-
quality, full-featured applications, and for which it seems relatively certain
that new types of applications andwngersions of existing applications
will continue to be marketed at paséh those written for other operating
systems. Unfortunately for firmshese products do not fit that bill, the
porting of applications from one opara system to another is a costly
process. Consequently, software depers generally wte applications
first, and often exclusively, for the apg¢ing system that is already used
by a dominant share of all PC userndsers do not want to invest in an
operating system until it is clear that the system will support generations
of applications that will meet theireeds, and developers do not want to
invest in writing or quickly porting applications for an operating system
until it is clear that therwill be a sizeable arstable market for it.

Finding of Fact § 30. Other findings madeJoglge Jackson are to the same eff&ete
Findings of Fact 1 36, 37, 39, %0.

In light of these findings, it cannot beasoned, as Novell argues, that Microsoft’s

%2 The barrier to entry issue wamquently described, from a busésepoint of view, in an email
sent on August 17, 1997, by Jeff Raikes, then adgmit executive, to Warren Buffett. (Pl.’s
Ex. 360 at MS-PCA 1301176). In the email, Raikeste of the importance of “widen[ing] the
moat,” i.e. increasing the barrier to entry,tipg together Microsafs applications and
Windows. | admitted the email into evidence diesfhe fact that it wanot written until after
the events that gave rise to this action on tlem that the jury might find it reflected the views
of Microsoft’'s executives dumg the relevant time period.

Novell referred to the email at trial and tizswise referred to iin opposing Microsoft's
Rule 50 motion. In the event that the Tenth dirceverses my ruling that Microsoft’s Rule 50
motion should be granted, it would belpful in the retrial of this case if the Tenth Circuit were
to decide whether the Raikes email was propenhgitield. It would also be helpful, in the event
of a reversal of my Rule 50lnag, if the Tenth Circuit resokd a disagreement between the
parties as to the proper causatstandard. Microsoft contendsatithe standard that should be
applied is whether its decision to witlaelr support for the namespace extension APIs
“contributed significantly to itgontinued monopoly power.(Microsoft Mem. at 82).
Conversely, Novell contends that the approprsééedard is whether Miiosoft’'s decision was
“reasonably capable of cailiuting significantly” to Micosoft's monopoly power. (Novell
Opp’n at 94-95). In reaching my decision, | hawee found it necessary to resolve this issue.
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operating systems monopoly would have beegatiened by a middlewaproduct that exposed
only a limited number of APIs that permitted IS\dswrite only a specialized set of applications
to it. The barrier to entry that Judge Jsmk found in the government case was created by a
“chicken-and-egg” problem, and that problem arose because ISVs would write only to programs
that supported full-featured persal productivity applicationsSeeFinding of Fact § 30. In
other words, contrary to what Novell arguesupport of what Microsotias aptly described as
its “watered-down version” dhe third requirement, Microsiid monopoly in the PC operating
systems market was threatened not by a pratdatexposed only a limited number of its own
APIs but only by a product that exposed sufficientsAB entice full-featured applications to be
written to it. SeeMicrosoft Mem. at 77—78). Otherwise statdioinishmenbf the barrier to
entry is not sufficient becauseere diminishment would not »a affected the PC operating
systems market. In order to ctihge a realistic threat to Miosoft's monopoly in that market,
elimination(or, at least, near elimination) of tharrier to entry trough development of full-
featured applications using APfrom middleware that ran on operating systems other than
Windows was required.

In sum, Novell did not present sufficient evidence from which a reasonable jury could
find that its applications codilhave successfully developedamiddleware that threatened
Microsoft’'s monopoly in th@perating systems market.

C.

Claims asserted under the Sherman Act, likeaher claim assertdd a court, are not
cognizable simply because they are theoreticalhecent. They must also be based on fact.
Here, the absence of any evidersuggesting that the withdralof support for Microsoft’s

namespace extension APIs was the source of any contemporaneous urgency at Novell reflects
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that the claim Novell assertsadawyers’ construct and is hibased on an underlying business
reality?®

First, as stated in sectionsljpra there is no evidence that anyone at Novell made any
complaint to anyone at Microsoft who could hageersed the decision to withdraw support for
the namespace extension APIs.

Second, as also stated in section I, tiere evidence that any top-level executive was
involved in the decision-making @eress concerning the writing of shared code for WordPerfect.
Frankenberg testified that anytian that could jeopardize the timely release of WordPerfect or
Quattro Pro would generally have been refetoesbme or all of four senior executives.
(Frankenberg, Trial Tr. at 1140-42, 1179-80, Nov. 2681). Novell presented no evidence
that any memorandum was written to those exeestiand Frankenberg testified that he knew of
no evidence whatsoever that asfythe four executives wereggented with a decision about
how to respond to Gates’s decision to withdsapport for the namespace extension API3. (

at 1181-82, Nov. 8, 2011). Instead, Novell assigngpomsibility for writing shared code for

%3 This statement is not meant as an unfavorabgervation about Novell's counsel. They have
skillfully and energetically pwued a claim that | havercluded is not supported by the
evidence. It is not, however, frivolous. Like®&| my statement is not intended to reflect badly
upon Novell. The evidence presented at trialgdd that Novell simply did not believe the
deadline of bringing apigations to market within 90 ¢a of the releasof Windows 95—a
deadline that was dictated solely by marketingsiderations—was material to the success of
Novell’s applications. The tradition and culture at WordPerfect had been to develop better
products than WordPerfect’'s competitors, anddgpend upon the high quality of those products
to achieve market success. Therefore,nbissurprising that Gibb, Harral, and Richardson—
who had been employed by WordReitfprior to its sale to Nolte-would have been primarily
concerned about delivering the bssttware applications they couldite, even if that entailed
some delay. Unfortunately, economic readitimcluding cost-cutting measures Novell felt
compelled to take, were collapsing the worldvtach they had been accustomed and were
destroying Novell's ability to provide hand-taibat products and services to its customers.
(Frankenberg, Trial Tr. at 1097-98, Nov. 7, 20Rtishman, Trial Tr. at 3161-62, Nov. 28,
2011; Acheson, Trial Tr. at 3968, 3972, Dec2@11; LeFevre, Trial Tr. at 4024-26, Dec. 2,
2011; Def.’s Exs. 15-16).
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WordPerfect and Quattro Pro to a midaianager, Gibb, who, in turn, assigned the
responsibility to only two programmers, HarrabeRichardson. However valiant the efforts of
Harral and Richardson, if beimgady to release WordPerfeQuiattro Pro, and PerfectOffice
within 90 days of Microsoft’s release of Windows 95 was as critical as Novell now claims it to
have been, Novell clearlyauld have implemented a different development plan.

Third, although Gibb testifiethat Quattro Pro was “code complete” in time for the
release of Quattro Pro and PerfectOffice withindays of Microsoft release of Windows 98,
because of the mass exodus of programmeXea!l’s facility in Scotts Valley, California,
Quattro Pro was not ready for release tmuafacturing until 1996. (Gibb, Trial Tr. at 806—09,
Oct. 26, 2011; Frankenberg, Trial Tr. at 1145, Nov. 7, 2011; Def.’s Ex. 230).

Fourth, if, as Novell now gues, the 90-day period aftbe release of Windows 95 was
critical to the success of WordPerfect, @uaPro, and PerfectOffice, Novell could have
released those products usingchdisoft’'s common file open dialodn fact, Ford and LeFevre
testified that they urged Gibb to pursue tbption. (Ford, Triallr. at 3710-11, Nov. 30, 2011;
LeFevre, Trial Tr. at 4041-43, Dec. 2, 2011).

In short, no reasonable jury could find, on theiaf the evidence presented at trial, that
Microsoft’s withdrawal of suppdofor the namespace extension APIs caused Novell’s failure to

develop its applications within 9fays of the release of Windows 95.

24 Gibb's testimony that Quattro Pro was catenplete in time for Quattro Pro and
PerfectOffice to be released on schedule is sutgesgrious question, inght of the facts stated
in section l,supra
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VI.
For these reasons, Microsoft's Rule 50 motglhbe granted. A separate order to that

effect is being entered herewith.

Date: July 16, 2012 /sl

J Frederick Motz
UnitedStatedDistrict Judge
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