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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

BRIGHAM YOUNG UNIVERSITY, a Utah | MEMORANDUM DECISION AND ORDER

Non-Profit Education Institution; and Dr. DENYING PLAINTIFFS' MOTION FOR
DANIEL L. SIMMONS, an individual,, SANCTIONS (FURTHER DISCOVERY
SANCTIONS)
Plaintiffs,
V. Case N02:06<cv-890 TS

PFIZER, INC., a Delaware corporation; G.D| District JudgeTed Stewart
SEARLE & COMPANY, a Delaware
corporation; G.D. SEARLE LLC, a Delawareg Magistrate JudgBrooke Wells
limited liability company; MONSANTO
COMPANY, a Delaware corporation; and
PHARMACIA CORPORATION, a Delaware
corporation,,

Defendars.

This matter is before the Court on Brigham Young University’s and Dr. D&aimemons’
(collectivelyBYU) Motion for Sanctions (Further Discovery Sanctiohs)his Court has held
numerous hearings regarding discovery in this case and is very familiar wéttgthreents made
by the parties and the circumstances and backgrgivimdy rise to thediscovery disputes. Given
the Court’s familiarity with the case and pursuant to Local RUlé)7ef the Rules of Practice
for the United States District Court for the District of Utah, the Court conclhdesral
argumentvould not be materially helpful ansgl not necessaryAccordingly, the Counill
determinethe motion on the basis of theitten memoranda. The Court has carefully

considered the memoranda along with hundreds of pages of attachments. Hagingd¢he
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materials from the parties as well as relevant case law the Court finds thersasought by
Plaintiffs in this moton are not warranted and therefore DENIES the motion as set forth below.
I. BACKGROUND

The facts of this case are set forth fully in the Court’s prior discoveryicanader
datedOctober 28, 2009. Additionally, Chief Judg&ed Stewart has recentiptly summarized
the facts of this case in an order dated March 13, 28b2he Courtneednot repeat those facts
here. The additional facts mentioned below are pertioethie instant matter.

On October 28, 2009, the Court entered an order granting in part and denying in part
BYU's initial request for sanctiors.In that order the Court considered the factors set forth by
the Tenth Circuit irEhrenhaus v. Reynoldsand found that Pfizer's conduas of that timeose
to a level justifying the entryfanonetary sanctions in the amount of $852,315.80. The Court
noted that Pfizer's conduct had not risen to a level of willful and intentional disobegieric
“Pfizer's production [had] been negligent to the point that it closely approachfiedijrag of
bad faith.” Notwithstanding Pfizer's conduct, which the Court concluded had come about as
close as a party could to a finding of bad faith, the Court declined BYU’s requestitoneng
severe sanctiorfs.Instead, the Court adopted the approach set foehiienhaugrying the

efficacy of lessor sanctions before proceeding, if warranted, to more sarations.

% Docket no. 303.

* Docket no. 896.

®> SeeOrder dated October 28, 2009, docket no. 303.
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In March of 2010, BYU filed a second motion for sanctions arguing that there had been

further misconduct by Pfizer during the discovprgcess. Approximately two months later,
the Court denied #t motion without prejudice noting the length of the memorandum in support
of the motion and BYU'’s failure to more narrowly tailor the issues regardiagrfaf compliance
with discovery'®

BYU filed a third Motion for Dispositive Sanctions in July 2010. BYU asked the Court
to “strike Pfizer's answer, find Pfizer liable to BYU, and limit trial in this case toagges,*" or
in the alternative, “allow the jury to presume that missing infomnatrould have been
detrimental to Pfizer® The Court denied without prejudice this third motion for discovery
sanctions. In its order the Court cited to the numerous discovery disputes in thisdctme a
need to conserve the resources of both the parties and the Court. Seeking to avoi@gpiecem
litigation” of repeated motions for sanctions, the Court determined it best to hbovase to
proceed to the conclusion of discovery and then if appropriate BYU Glzuédmotion for
dispositive sanctions.

BYU filed the instant Motion for Sanctions (Further Discovery Sanctions) intNbge
2011 following the close of discovely. In support of its Motion for Further Discovery
Sanctions BYU filed a memorandum consisting of approximately 132 pages along witedsundr
of pages of exhibits! The Court denied BYU's request to file this over length memorandum

and required BYU to file a new memorandum shorter in lengtina “Statement of Facts of not
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more than 60 pages with the remaining sections complyitigthe rules”*®> BYU complied
with the Court’s ordet® Defendants Pfizer Inc. et filed an opposition tBYU’s motion on
January 24, 201%. BYU filed its reply on February 24, 201%.
II. STANDARD OF REVIEW
Rule 37 of the Federal Rules of Civil Procedure permits a court to impose a number of
sanctions for a party’s failure to comply with a court’s discovery ordersh &anctions include,
but are not limited to:
0] directing that the matters embraced in the order or other designated feattsrbe
as established for purposes of the action, as the prevailing party claims;
(i) prohibiting the disobedient party from supporting or opposing designated claims
or defenses, or from introducing designated matters in evidence;
(i) striking pleadings in whole or in gar
(iv)  staying further proceedings until the order is obeyed;
(v) dismissing the action or proceeding in whole or in part;
(vi)  rendering a default judgment against the disobedient party; or
(vii)  treating as contempt of court, the failure to obey any order except anmrder t
submit to a physical or mental examinatign.
The Court has discretion to impose any such sanction that is “just and related to the
particular claim which was at issue in the order to provide discov@rgiit, the Court’s
discretion "is limited in hat the chosen sanction must be both just and related to the particular
claim which was at issue in the order to provide discovery."”

In general, before imposing severe sanctions such as striking a paiigst atourts

should considethe Ehrenhaudactors. The Tenth Circuget forththese factors in affirming a

15 Order dated November 28, 2011, docket no. 785.
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district court’s decision to dismiss a complaint with prejudice as a sanctigiofating a
discovery order While not establishing a “rigid tet? the following factors should be
considered and applied: (1) the degree of actual prejudice to the other partyaf2ptire of
interference with the judicial process; (3) the culpability of the litigant; (4tkdr the court
warned the party in advance that dismissal of the action would be a likelyosdocti
noncompliance; and (5) the efficacy of lesser sanctibrighese factors are not exhaustive, nor

are the factors necessarily of equal wef§htOnly when the aggravating factors outweigh the

judicial system'’s strong predisposition to resolve cases on their merits is disamsgpropriate

sanction’?® Because of this strong preference, the Tenth Circuit has held that a “dismissa
default sanctions order should be predicatet! willfulness, bad faith, or [some] fatiltrather
than just a simple” inability to comply”” %
[ll. DISCUSSION
As noted by the Tenth Circuit Bhrenhausit is proper for a court tattemptthe efficacy
of lesser sanctions before entering severe sanctions like those sought byTBY4) the
guestion before the Court is, does Pfizer’'s conduct following the entry of monetatigrssaunc

the amount of $852,315.80 rise to a level warranting dispositive sanctions and the other sanctions

sought by BYU?

22 Ehrenhaus965 F.2d at 921
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In its motion,BYU seeksan order from the Court strikirféfizer's answer and limiting
this case to a trial regarding damagesn the alternative, BYU seeks the following relief:

e An order precluding Pfizer from arguing or presenting evidence at triaB¥id's COX-
2 clones and antibodies did not work or did not express protein;

e An order allowing BYU to put on evidence at trial regarding Pfizer's disgdedures;
e An order in the nature of a spoliation instruction or adverse inference instruction;
e An order precluding Pfizer or its damage expert from ussignated data to argue that

BYU has understated Pfizer's costs in BYU’s damage calculatfons.

In support of these sanctioB¥ U arguesPfizer lost or destroyed critical documents
when it had a duty to preserve them. BYU next asserts that Pfizer’s recamsgement
practices are unreasonable and have made relevant documents practically inacdessible.
addition, Pfizer has repeatedly disregarded this Court’s discovery ohdexs. BYU argues
“Applying the Ehrenhaudactors to the totality of Pfizes’discovery abuse justifies further
serious sanctions® And finally, BYU argues that Pfizer's conduct has not changed from the
Court’s entry of its prior sanctions order and this justifies serious sanatmuoding dismissal.
Thus, BYU argues that this Court should look at the totality of the case in deteyrsamctions
and also Pfizer's conduct since its October 2009 or@¥J primarily cites toLeev. Max

International, LLC* andPhillip M. Adams& Assoc. v. Delljnc.>

2" Mem. in sup. p. 81.
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In Lee the Tenth Circi upheld the undersigneddfecommendation to the district court
that it grant the defendant’s motion to dismiss as a sanction for the plaintiffshelistd? The
plaintiffs in Leewere given three opportunities to produce requested relevant discoverable
materials. Yet, they failed to comply. This included repeated failures after twice being ordered
to comply by this Court. To further aggravate the situation, the plaintiftsdilmisleading
affidavit stating that they had complied, but then produwessing records after filing the
affidavit. In short, the plaintiffs conduct ireewas a blatant and willful disregard for the
Court’s authority and a stark failure to comply with a party’s discovery digdigaunder the
Federal Rule€! Tellingly, thematerials plaintiffs failed to produce were also unquestionably
under their control.

While helpful to the current analysis the Court finds this case is not analodaess to
Unlike in Leg here there arguestions about who controlled certain alleged missing discovery
materials. “Discovery is not supposed to be a shell game, where the hiddemioaiédsround
and round and only revealed after so many false guesses are made and so much money is
squandered® Parties can turn the control of documente a shell gamby hidingcertain
materials in subsidiaries or sister corporations. But, the Court is not convinBatityy
arguments thatis has occurreoh the instant matterRather, changes in control of certain
materials were the natural resoftbusiness transactions. Further, the Court finds that while

Pfizer's conduct during discovery has not always been commendable, it does twtheskevel

% See Lee638 F.3d at 1319.
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of plaintiffs' misconduct inLee Thus, the analysis ireeis helpful, but my decision in thaase
is not controlling of the current matter.

In Adams & Assa¢® Judge Nuffer of this Coutteld that the defendant company had a
duty to preserve evidence which it failed to do. This failure resulted in spoliatieidehee
that warranted the &y of sanctions. A determination of the exact sanctions, howevefteftias
until after the close of discovewhen the parties were directed to provide the court with
additional information regarding the evidence that was misging.

BYU asserts thaust like inAdamsPfizer had a duty to preserve documents and it failed
to do so. BYU urges this Court to adopt a preservation date of April 1992, which according to
BYU was the date by whidionsanto, Pfizer's predecessor in interest, anticipated litigation
regarding termination of the Research Agreement. The facts do not suppod &gumentor
designation of thiglate A party’s duty to preserve evidence arises when the party “knew, or
should have known, that litigation was imminefit.Here, theCourt is not convinced that
Monsanto knew or should have known in April 1983t litigation was imminentThe Research
Agreementvas signed by “July 8, 199%*and on March 27,1992, BYU sent a letter
“acknowledging the termination of the Research Agreei&ptrsuant tanutual agreement.

In addition, an aggrieved party seeking an adverse inferesuog+as BYUJ-must also

prove bad faith. “Mere negligence in losing or destroying records is not enowglsbeicdoes

%621 F.Supp.2d 1173.
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not support an inference of consciousneka weak case'” BYU takes issue with Pfizer's

records’ management practices and specifically attacks its record keepiny, ft@lPRSC,

arguing that Pfizer has used it to spoliate or hide documents. BYU, however, édsafgihow

that Pfizer'srecord management practices rise to a level more than mere negligence. Moreover,
according to Pfizer, BYU has declined opportunities to search the PRS§ fathus the Court

finds BYU has failed to prove bad faith.

Finally, BYU seeks to expand Pfizer's duty to preserve, asserting that'®filuty arises
not only from an awareness of this action, but rather from other sources such as Mensanto’
document retention policies, Pfizer's document retention policies and its obligatithes
FederalGovermentas well asfizer’s litigation with other parties. As noted by the Tenth
Circuit, this line of argument conflates two very different thing&/h&n you violate a corporate
policy you may well be in trouble with your boss, but that doesn't necessaaly you have
committed a tort.** A violation of private corporate policy does @bivaysequate to a violation
of the law and BYU fails to establish a connection between the duty Morwartiaerhad to
itself and the duty Pfizer has BYU to providediscovery in this litigation.

In similar fashion, the Court cannot see how a duty owed to the Federal Government,
which wasallegedly violatedtranslates into sanctionable condwetard BYU. Any recourse
for such misconduct would belong to the Government and not a private third party. keikewis
any duty Pfizer owed parties in other litigation would belong to that party and not BYU.
asserts that “The duty to preserve runs to the legal system genétallge Court disagrees.

While litigation @an help “sensitize” a defendant to issues that may arise in other lawsuits and

“1 Abramburu v. Boeing Cp112 F.3d 1398, 1407 (10th Cir. 1997).
“2 Johnson v. Liberty Mut. Fire Ins. G&48 F.3d 1162, 1165 (10th Cir. 2011).
“Reply p. 3.



trigger a need to preserirecertain instance®YU’s suggested duty is simply too broad. Itis
difficult for the Court to imagine how a party could ever dispose of information under such a
broad duty because of the potential for some distantly related litighibmay arisgears ino
the future. Thus, the Court fintlsis case is distinguishable frol\dlams
Admittedly, the conduct of DefendarstedevenPlaintiffs** has not been perfect since
the entry of its prior order regarding discovery sanctions. For example, follamragion to
compel by BYUthe Court found it necessarydoder Pfizetto producean index of all scientific
notebooks that may be relevant to theiéssin this cas&. Later, the Couragainfound it
necessary to ordétfizer to submit an affidavit about whether BYU was denied access to any
biological samples at the Lancaster facifityNonethelessthe Court finds that overall, the
conduct of Pfizer following the Court’s entry of its prior sanctions order, has inthrdadeed,
there have been times when an actual spirit of cooperation existed #ragagties andounsel.
Additionally, as noted by the Court in its prior sanctions offére problems with
discovery in this case cannot be viewed in a vacuum. One cannot simply overlook thanmport
fact that the majority of documents and facts giving rise to this dispute comevents in the
early1990s. The passage of time can have an ibgraany case-memories fade, documents
become wrn or lost andheycan change hands through business transactions such as mergers.
Witnesses may forget whether they did certain thirgisch asvhether thekept or checkedn a
laboratory notebook. Evidence may simply be discarded as a result of good faith business

procedures. [@arlythere isa duty on a party to preserve evidence when it is anticipating

*4 For example the Couentered sanctions against BYU due to a questionable motion it broughjualifis
Pfizer's entire team of lawyers that unreasonably multiplied the prowgeiti this caseSeedocket no. 580 See
also28 U.S.C. § 1927.

%5 SeeOrder Granting in Paivlotion to Compel, docket no. 499.
6 SeeOrder from April 7, 2011 status conference, docket no. 624.
47 SeeOctober 28, 2009 order p. 14.
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litigation,”® yet such a duty cannot prevent the inadvertent destruction or misplacement of
evidencethat can occur before such a duty arigdsr can it prevent the fading of human
memories.

The Court finds ranyof BYU’s complaintsconcern documents thigitely fall within
such categorieskEvidence changed hands and was discarded before a dutgeo/pre/as in
place. The “Federal Rules protect from sanctions those who lack control over tretg@que
materials or who have discarded them as a result of good faith business prot&dures.

Other materialsvere eventually producad a time frame unacpéable toBYU. While
notalwayscommendable, a “rolling production” is notexpected in a very large case such as
this. Eachcase should be examinedthe contexof the claims madand the discovery sought.
Given certain circumstancesiay beimpracticalto think that a party should be expected to
produce the entire gaty ofrelevant documents in one or two weeks or eafégrone or two
requests for production. The Court does not seek to minimalize the seriousness cbthaydis
issues in this casend the sanctions it entered against Pfizer, but discovery isesproicgive
and take between the parties in litigation. It is expected that a party requestsitsis,
reviews those items and then makes further requests. It is also expectgubtiyiragood faith
comply with discovery requests and omliien necessary seek Court guidance about the
production of items.

The Court has given much time and consideration to BYU’s argumentsararefully
reviewedthe documents submitted in support of its motion. The Court has also once again
reviewed the history of this caséfter doing so, the Court finds Pfizer's conduct following the

entry of the Court’s ordesf monetarysanctions hasot risen to a level warranting the sanctions

8 SeeAdams & Assocs621 F.Supp.2d at 11911
*Lee 638 F.3d at 1321.
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now sought be BYU. Instead, the Court finds that lessor sanctionpitoees fruitful to the
judicial system’s strong predisposition toward resolving a case on its flefitee Court now
turns to BYUs specificrequests in its motion.

Dismissal of an action as a sanction for discovery violations represestsame
sancton and is appropriate only in cases of willful miscondtdtiere, afteviewing the totality
of the circumstances in this case, the Court finds Pfizer has not actedyaliful bad faith.
Thus, itis improper to essentially declare BYU the prevailyagty and strike Pfizer’'s answer.
The Court thereforegdeclines tado so.

Next, the Court finds BYU has failed to establish an entitlement to an order precluding
Pfizer from arguing or presenting evidence at trial that BYU’s €&3Xones and antibodies did
not work. BYU's support for this requested relief is filled with speculation and angism
implying that because Pfizer failed to produce any evidence showing the2@{@Xes and
antibodies did work, then Pfizer must have destroyed or hidden sigeme®. Such arguments
are based upon BYU'’s alleged theory of the camkare presumably to be argued at trial subject
to further trial court rulings

The Courtalsodeclines BYU'’s invitation to enter a spoliation instruction or adverse
inference istruction. As stated previously, an aggrieved party must prove bat\Viaith
negligence in losing or destroying records is not enough because it does not supmperence
of consciousness of a weak ca3e.BYU has failed to establish bad faimce the imposition of
the Court’s prior sanctions ord@ndBYU’s arguments fothisrequested relief arence again

basedn part on the premise that missing evideregarding itsCOX-2 clonesestablishes the

%0 SeeEhrenhaus965 F.2d at 921
51 See idat 920.
52 Abrambury 112 F.3d at 1407.
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fact that Pfizer destroyed or hid such eviden8uch arguments abetter left for presentation at
trial to be judged by the discerning eyes of a jurysutglect to district court rulingsiVhile the
discovery process has bedan from perfect, there is nothing before the Court indicating a willful
or blatantattemptby Pfizer to hide or destroy evidenaferthe entry of théctober 2009
sanctions order.

In similar fashion the Court is not persuaded that it should enter an order precluding
Pfizer or its damage expert from using estimated dadegiee that BYU has understated Pfizer’s
costs in BYU’s damage calculations. Evidence of damage calculationsl slsopitesented to
thejury when appropriate.

Finally, the Court notes that denyiBy U’s motion does not equate asuling ona
motion in limine preventing BYU from introducing evidence regarding Pfizer's conductgluri
trial. Nor, does this Court’s decisidatally impact BYU’s desire to obtain certain jury
instructions regarding spoliation. Those issues, in the Court’s view, are bie¢ther &

determination at trial as the evidence is presented by both sides beforadhleeges of a jury.

13



V. CONCLUSION
Based upon the Court’s discretion in resolving discovery dispiaasd after a thorough
review of both the entire history of thsase andPfizer’'s conduct following the Court’s prior
sanctions order entered in October 2008,

ORDERED that BYU’s Motion for Sanctions (Further Discovery Sanctian®ENIED.

DATED this16 April 2012.

K. e

Brooke C Wells
United States Magistrate Judge

3 SeeEhrenhaus965 F.2d at 920 Determination of the correct sanction fodiacoveryviolation isa factspecific
inquiry that the district court is best qualified to méake.
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