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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

CLEARONE COMMUNICATIONS, INC., a

Utah corporation,
MEMORANDUM DECISION AND

- ORDER DENYING MOTION TO

V.
Civil No. 2:07<v-037DN
ANDREW CHIANG, an individual, JUN Ctri :

YANG, an individual, LONNY BOWERS, an D St ct Judgebavid Nuffer
individual, WIDEBAND SOLUTIONS, INC.,
a Massachusetts corporation, VERSATILE
DSP, INC., a Massachusetts corporation, and
BIAMP SYSTEMS CORPORATION, an
Oregon corporation,

Defendants.

Donald Bowers filed a pro se motion to recuse Judge David Nudtaise of bias and
prejudice’ Because Bowers is a pro se litigant, his pleadings are libemiistrued, but “he
nevertheless must follow the same rules of procedure that govern otherditigant

Discussion

Bowers claims that while gathering documents he needed to comply with ttis bay
8, 2014 Order, he “found a letter that he sent to Senators Orrin Hatch and Amy Klobuchar on
January 16, 2012” opposing Jedyuffers appointmenas a District JudgéBowers asserts

because of this lettefudge Nuffer has shown “incidents of bias” against him.

! Motion to Recusegocket no. 2986iled under seal on May 28, 2014.
2 Greenv. Dorrell, 969 F.2d 915, 917 (focir. 1992)

% Motion to Recuse at 2.

*1d. at 3.
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“The decision to recuse is committed to the sound discretion of the district Eourt.”
“There is as much obligation for a judge not to recuse when there is no occasion for him to do so
as there is for him to do so when there®dridicial disqualification and recusal ajeverned by
28 U.S.C. sections 14ahd 455.

1. Recusal Under Section 144

To disqualify a judge under section 144, a partytrfiles“a timely and sufficient
affidavit that the judge before whom the matter is pending has a personal jpegidice either
against him or in favor of argdverse party™The affidavit must state the facts and the reasons
for the belief that bias or prejudice exisfsTo be timely, the affidavit “shall be filed not less
than ten days before the beginning of the term at which the proceeding is to behgaod],
cause shall be shown for failure to file it within such tim&Under § 144, the affidavits filed in
support of recusal are strictly construed against the affiant and there stansiabburden on
the moving party to demonstrate that the judgeot impartial Conclusions, rumors, beliefs and
opinions are not sufficient to form a basis for disqualificatit{If properly pleaded, all of the
factual allegations in the affidavit must be taken as true for purposes of the motiog tdde
and the court decides only whether the affidavtirely and legally sufficient™

The affidavit submitted by Bowers is neither timely nor sufficient undsrosel44.

Bowers wrote the letter he claims gives rise to judigiasover two years agdowersbegan

appearing before Judge Nuffer in the ongoing civil contempt in this case in Junet2013 af

® United States v. Burger, 964 F.2d 1065, 1070 ({@Cir. 1992)

® Hinman v. Rogers, 831 F.2d 937, 939 (Cir. 1987)

728 U.S.C. § 144

81d.

°1d.

19Burger, 964 F.2d at 107(citations omitted).

M salt Lake Tribune Pub. Co., LLC v AT & T Corp., 353 F.Supp.2d 1160, 1173 (D.Utah 2005)
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criminal contempt charges were filedthe District of UtahBowersdid not file a motion to

recuse at that time. H#aims that he had forgotten about the letter until he uncovered it when
going through some documents last month. This does not amount to good cause for faiéure to fi
the motion and affidavit sooner.

The affidavit islegally insufficient because it does not “state with required particularity
the identifying facts of time, placeegsons, occasion, and circumstancésThere is no
reference in the affidavit to anything Judge Nuffer said or did to form a lbaslsgualification.

2. Recusal Under Section 455

Under section 455, a judge “shall disqualify himself in any proceeding in which his
impartiality might reasonably be questionéd A judge must also disqualify himself when “he
has a personal bias or prejudice concerning a party, or personal knowledge of disputed
evidentiary facts concerning the proceedif.”

Section 455 contains an objective standdisijualification is appropriate

only where the reasonable person, were he to know all the circuestavould

harbor doubts about the judge's impatrtiality. There must be a reasonable factual

basis to question the judge's impatrtialithe scope of inquiry is limited to

outward manifestations and reasonable inferences drawn therefrom. Section 455

does not require recusal based only on assumptions about a judge's belats that

not substanti@d by the facts of record.

Bowers makes many assumptions about the judge’s bieligfs casebut does not raise
any facts to provide a valid basis for his motiBowels claimsinstances of bias based on

adverse rulings by the court. “However, atse rulings against a litigant cannot in themselves

form the appropriate grounds for disqualificatidiBowersalso argues thaludge Nuffer is

2 Hinman, 831 F.2d at 939

1328 U.S.C. § 455(a

1%1d. § 455(b)(1).

®1n re McCarthey, 368 F.3d 1266, 12680 (10" Cir. 2004)(citations omitted).
18 Green, 969 F.2d at 919


http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1987131625&fn=_top&referenceposition=939&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1987131625&HistoryType=F
http://westlaw.com/find/default.wl?ft=L&docname=28USCAS455&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS455&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2004514866&fn=_top&referenceposition=1269&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2004514866&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1992123089&fn=_top&referenceposition=917&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1992123089&HistoryType=F

biased because he refugedappoint counsel fdowersthis civil proceeding when he has been
appointed coura in the criminal matterBut Bowers’s motion for appointment of courtéélas
not been denied. The court has taken his motion under advisé&memding the outcome of the
review of the documents provided under the court’'s May 8, 2014 Gidetly, Bowes claims
that Judge Nuffer should recuse in this daseause he “recused fraimeparallel criminal
proceeding.*® It is reasonable tosaume, however, that after sevemdrs of judicial
involvement in this case, Judge Nuffer recused when the newlycfilathal case wasandomly
assigned to him because he may have had “personal knowledge of disputed evidetsiary
concerning the proceedirig® His recusal in the criminal matter does not require him to recuse
here.
ORDER
IT IS HEREBY ORDERED that th®lotion to Recus# is DENIED.
DatedJune 4, 2014.
BY THE COURT:

Dy

David Nuffer u
United States District Judge

" Emergency Motion to Request the Appointment of Couniselket no. 294Xiled March 25, 2014.
18 Order from the April 21, 2014learing at 2docket no. 2972iled May 8, 2014.

¥ Motion to Recuse at 13.

228 U.S.C. § 455(b)(1)

# Docket no. 2986
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