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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

ABBY TISCARENO and GUILLERMO
TISCARENO, MEMORANDUM DECISION AND
ORDER
Plaintiffs,
V. Case No. 2:07-cv-00336
LORI FRASIER, et al., Judge Clark Waddoups
Defendants.

This case comes before the court on PiiAtby Tiscareno’s and Guillermo Tiscareno’s
(collectively Plaintiffs’) Motionfor Order Finding Defendant IHGhd its Counsel in Contempt for
Failure to Comply with Sanctions Order andh&duling Further Proceedings (Dkt. No. 470) and
Plaintiffs’ Motion for Entry of Default Judgmeand Other Sanctions Against Defendant Dr. Lori
D. Frasier and her Counsel for Fraud on the C@kt. No. 485). Dr. Frasreand IHC (collectively
Defendants) opposed both motions by asserting teatiitrict court lacks jisdiction to consider
them. (Dkt. Nos. 493, 495). Dr. Frasier has alé@dshe court to enter judgment in her favor.
(Dkt. No. 480). The court ordered supplementafbrg on the jurisdictional issue and held a
hearing on the motions, takitige motions under submissibifor the reasons explained, the court:
1) DENIES Plaintiffs’ motion findag Defendant IHC in contempt for failure to comply with the
court’s sanctions order (Dkt. No. 470); 2) DENIBintiffs’ motion for default judgment and
other sanctions against Dr. FexgDkt. No. 485); and 3) GRANTBTr. Frasier's motion for entry

of judgment in her favor (Dkt. No. 480).

! The court has not heard argument on Plaintiffs’ Motion for Entry of Default Judgment and OthemSanct
Against Defendant Lori D. Frasier and her Counsel for Fraud on the Court (Dkt. No. 485). Neverthetesst fhals
a hearing is unnecessary to resolve the issues raised in that motion.
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BACKGROUND

This is a tragic case for everyone involveddmall the more challenging by the parties’
antagonistic and contentious behavior throughioeifitigation. The case began in November 2003
when a one-year-old boy (N.M.) experienced\aese brain injury that left him permanently
disabledTiscareno v. Frasier603 F. App’x 672, 674 (10th Cir. 2015). N.M. was taken to Primary
Children’s Medical Center—a children’s hospioperated by Defendant IHC—where treating
physicians began to suspect that N.M.jsiiies were the re$iuof child abuseSee idat 674—75
(Dkt. No. 343). IHC administrators contacted Brasier, a pediatrician whose job involved the
assessment of medical information in cases of suspected child &@isgaeeno 603 F. App’x at
675. Dr. Frasier suspected N.M. sddeinjuries were the result wiolent shaking, which she opined
could only have occurred while he was in daychteAs a result of Dr. Frasier's assessment,
Ms. Tiscareno, N.M.’s daycare provider at time, was blamed fdN.M.’s injuries.Id. The State
subsequently prosecuted Ms. Tiscareno for chioltsa, but she was ultimately acquitted after two
trials. Id. at 675—76.

Plaintiffs then filed a 42 U.S.C. § 1983tia0 against Defendantasserting claims for
malicious prosecution and failure to dissgoexculpatory evidence in violation of
Brady v. Marylandand its progeny.Specifically, Plaintiffs claime®r. Frasier failed to consider,
and IHC failed to disclose to prosecutorpashology report showing jor bleeding on N.M.’s
brain—a finding inconsistent with the theory tiMg. Tiscareno had abused N.M while he was in
her careTiscareng 603 F. App’x at 677.

Dr. Frasier and IHC moved for summary judginen Plaintiffs’ claims. In relevant part,

IHC asserted that it was not a state a@@rerequisite to a viable § 1983 clabee Marcus v.

2 SeeBrady v. Maryland373 U.S. 83 (1963) (holding that the prosecution bears an obligation to disclose
material exculpatory evidencegmith v. Sec'y of New Mexico Dep't of Co&0 F.3d 801, 824 (10th Cir. 1995)
(holding that the prosecution fBrady purposes include the prosecutors as well as law enforcement personnel and
“other arms of the state”).



McCollum 394 F.3d 813, 818 (10th Cir. 2004éXxplaining that 8 1983 suits are viable only where
there is state action) (Dkt. No 343). In turn, Dragter asserted that sivas entitled to qualified
immunity against Plaintiffs’ claims because sherthtiviolate any clearly ésblished constitutional
right. See Morris v. Ng&672 F.3d 1185, 1191 (10th Cir. 2012) (“Whedefendant asserts qualified
immunity at summary judgment,gtburden shifts to the plaintifd show that: (1) the defendant
violated a constitutional right and (2) the consimal right was clearly established.” (internal
guotation marks omitted)) (Dkt. No. 344).

The court denied in part IHE'motion for summary judgment, determining that material fact
guestions existed regarding whethdC was engaged in state actithrough its rationship with
Dr. Frasier. (Dkt. No. 369, p. 122). @teal to this conclusion was tlexistence of a contract (the
State Contract)}—which was not fully producedPlaintiffs until almost six years after the
complaint was filed—that illustrated IHC emplalyand paid Dr. Frasier’s salary for providing
medical assessments in suspected child abuse pagdsliment of IHC’s oMigation to assist state
agencies in the investigatiamd prosecution of these cas&edd.). In addition, the court denied
Dr. Frasier's motion for summary judgment becauséje court’s view, qué®ns of fact existed
regarding whether Dr. Frasier had violated Mscdieno’s clearly establistie&onstitutional rights
through her role in Ms. $careno’s prosecutiond(, p. 47-50, 71-75). Defendants filed
interlocutory appeals of theseaigons to the Tenth Circuit.

While the appeals were pending, Plaintdftaight sanctions related to IHC’s conduct in
failing to fully disclose the StatContract in a timely fashiomd in taking the position throughout
the litigation that IHC was notstate actor. (Dkt. No. 405). Plaifisi also moved the Tenth Circuit
to remand the case to the district court so theiclisiourt could consider the sanctions issue. The
Tenth Circuit granted the motiorgcognizing that couretained jurisdictin over the sanctions

issue and “any other matters collateral to the appeatsiér, 13-4156 (10th Cir. Nov. 21, 2013).



Accordingly, this court considered the motion fon#ons and granted it ipart. Specifically, the
court determined IHC's failure to disclose thé &tate Contract and olr$cation of its existence
during discovery was praglicial to Plaintiffs, “disingenuousand perhaps dishonest.” (Dkt. No.
466, pp. 4, 6). The court found further that, in lighthe State ContradtiC’s litigation position
that it was not a state actor was “ethically questionalig,’. 8). The court thefore indicated it
would entertain briefing regamly the amount of monetasanctions approfate to remedy the
prejudice caused by IHC's failure to timelisclose the complete State Contralct., (0. 17). In
addition, the court ordered Defendants to produedtih State Contract and any other agreements
or documentation relating to Dffrasier’'s employment relationshipth IHC, and stated that it
would be open to an argument thidC be prohibited from assertirgg trial that it was not a state
actor. (d., p. 17).

After the court awarded sanctions, IHC movethia Tenth Circuit for a stay and vacatur of
all district court orders issuedter Defendants’ notices of app@hlthe summary judgment rulings.
The Tenth Circuit granted the motion, in part. #ystd the effect of the court’s sanctions order
pending resolution of the merits of the appeal,daclined to rule on IHC’s motion to vacate any
post-appeal orderQrder, 13-4156 (10th Cir. Dec. 11, 2014). Ulately, turning to the merits of
the case, the Tenth Circuit concluded Defendants wmtitled to qualified immunity because the
facts failed to show that thratonduct violated a ehrly establishedomstitutional rightSee
Tiscareng 603 F. App’x at 681. Thus,ahTenth Circuit remanded theseawith instructions that
this court grant Defendants’ motions formsmary judgment based on qualified immunity.

Finally, after resolving the miés of the appeal, the Ten@ircuit denied IHC’s motion to
vacate the court’s sanctions or@®kt. No. 466), noting that it lacked the jurisdiction to consider
the propriety of the order in the absence of a notiappéal from IHC, and because the order was

not final. Order, 13-4156 (10th Cir. Dec. 29, 2014).



Plaintiffs have now asked this court to exits sanction order amst IHC (Dkt. No. 466)
by compelling IHC to produce documents relevianthe state action issue. (Dkt. No. 470).
Plaintiffs have also asked the court to exeritssaherent authority tonpose sanctions for fraud
on the court by entering default judgment or otggpropriate remedy against Dr. Frasier and her
counsel. Plaintiffs allege Dr. Frasier and heurtsel made misrepresatibns during discovery
regarding Dr. Frasier's employmegmd were complicit in IHC’s rerepresentations to the court
about Dr. Frasier’s relationship withIC. (Dkt. No. 485). For her pamr. Frasier asks this court to
enter judgment in her favor pursuant te fenth Circuit's mandate. (Dkt. No. 480yhe court
considers each motion in turn.

ANALYSIS

A. Plaintiffs’ Motion to Enforce the Court’s Sanctions Order Against IHC

Plaintiffs first ask the court to hold IHC in contempt for its failure to comply with the court’s
sanctions order against IHC. (Dkt. No. 470)rdsponse, IHC asserts that the court lacks the
jurisdiction to do so. (Dkt. Nos. 475, 495). Thus, the court begins by cangjdsrjurisdiction to
enforce its sanctions order against IHC befaraing to the meritsf Plaintiffs’ motion.

1. Jurisdiction

IHC contends this court lacks jurisdictiongnforce its sanctions order, arguing that the
sanctions order is inextricably tied up with theritseof the case and is therefore not a collateral
matter over which the district court retainedgdiction after the noticasf appeals were filed.
(Dkt. No. 495). It claims furthethat the Tenth Circuit’'s mandadaly allows this court to enter

judgment in favor of Defendantdd(). IHC'’s jurisdictional argumestfail for several reasons.

3 While the briefing on Plaintiffs’ sanctions motiomas pending, Dr. Frasier moved the Tenth Circuit to
enforce its mandate and order that the mandate prohibits the district court from entertaining the motion for sanctions
against Dr. Frasier and her counsel. The Tenth Circuit denied the nttaer, 13-4161 (10th Cir. Nov. 3, 2015).
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To begin, the district court had the jurisdictito enter its sanctiomsder against IHC while
Defendants’ appeals were pending becauseanctions issue is a collateral matBse Lancaster
v. Indep. Sch. Dist. No, 849 F.3d 1228, 1237 (10th Cir. 1998) (recognizing that a district court
retains the jurisdiction to award attey fees as a sanction becausghsaan award is collateral to the
merits of the underlying actiongge alsdHutchinson v. Beckwortid74 F. App’x 736, 739 (10th
Cir. 2012) (recognizing that when a case is appealed, the district cours raeteadiction to address
“the issue of fees and costsasanction for continued vexatiocsnduct” because the “notice of
appeal divests the district court of jurisdiction over matters involvéteimppeal, but it retains
jurisdiction to consider collateral matters such as sanctions” (emphasis onfittetéd, the
relevant inquiry for the purposes of the sanctimasion, i.e., whether IHC had acted in bad faith by
failing to disclose relevant evidence and making @aiding representations to the court, addresses a
guestion wholly independent of the merits af "dppeal, i.e., whether Defendants are entitled to
summary judgment on Plaintiffslaims as a matter of laWThe Tenth Circuit’s decision
remanding the case to the distgourt for the express purposere$olving the sanctions issue and
any other collateral matters further confirthe collateral nature dhe sanctionsrder.

To be sure, IHC is correct that the existeotthe State Contract had relevance to the case
because it was highly probative of the veracityHif's arguments regarding its status as a state
actor.Cf. Cunningham v. Hamilton Cty., Ohi627 U.S. 198, 206 (1999) (holding that a Rule 37
sanction order was not an immediately appealetilateral order becauseich orders are often
inextricably tied to the merits of a case). Ifas precisely this reason that IHC’s failure to

acknowledge or fully produce it was so troublingt Bie State Contract’s relevance to the case

* Though not binding, the court finds the Tenth Circuit’s unpublished opinions pers&es46th Cir. R.
32.1(A) (“Unpublished decisions are not precedential, but may be cited for their persuasive value.”).

® The court finds the parties’ supplemental authority (Bkts. 514, 516), in which they seek to reargue the
merits of whether IHC engaged in sanctionable conduct, unpersuasive. The court has already determifed that IH
engaged in sanctionable conduct by failing to disclose the full State Contract. IHC has not sought reconsideration of that
decision, and the court will not entertain continueglarents related to IHC’s conduct in this respect.



does not transform this court’s determination thiE had engaged in sanctionable conduct into a
merits-based decision on Defendamsitions for summary judgmer8ee, e.g Cooter & Gell v.
Hartmarx Corp, 496 U.S. 384, 396 (1990) (“Like the imposition of costs, attorney’s fees, and
contempt sanctions, the imposition of a Rule Iicgan is not a judgment on the merits of an
action. Rather, it requires the dabénation of a collateral issuethether the attorney has abused
the judicial process, and, if so, atrsanction would be appropriate.)gncastey 149 F.3d at 1237
(holding that the court retainedrisdiction, after a noticef appeal was filed, to determine a Rule
37 sanctions requesBed Carpet Studios Div. 8ource Advantage, Ltd. v. Saté65 F.3d 642,

645 (6th Cir. 2006) (holding that a court’s order imposing sanctions under either 28 U.S.C. § 1927
or its inherent authority is colkatal to the merits because, likel®d1 sanctions, “neither bears on
the merits of a case, and both empower thetcolwommand obedience to the judiciary and to
deter and punish those whouse the judicial process®).

Likewise, the court retains the power to enoits collateral sanctions order after the Tenth
Circuit’s resolution of the meritsf the appeal. As explainedgtfienth Circuit declined IHC’s
invitation to vacate the sanctions order, andriwag lifted its decision staying the order’s effect.
Moreover, both the Supreme Court and Tenth Circwielmade clear that district courts retain the
jurisdiction to award sanctions or enforce a sanctiorder even after a case has been resolved on
the meritsSee, e.gChambers v. NASCO, In&01 U.S. 32, 56 (1991) (affirming post-judgment
sanction imposed pursuant to the court’s inherettitogitly to sanction bad faith litigation conduct);
Cooter & Gell 496 U.S. at 396 (holding that a court comfghose Rule 11 sanctions after a case is

no longer pending);,ancaster 149 F.3d at 1237 (considering a RBIEmotion filed after summary

® Relatedly, this court rejects the notion that IHC could be immunized from engaging in sanctiondblz ¢
during the litigation simply because it was later determtndak entitled to qualified imumity. Defendants are correct
that qualified immunity is an immunity from suit that protetis official from liability as well as from the ordinary
burdens of litigation, which inades “far-ranging discoverySee Workman v. Jorda@58 F.2d 332, 335 (10th Cir.
1992). But Defendants provide the court with no authorisutggest that an official who is later determined to be
entitled to qualified immunity can also be immunized from the sanctionable conduct in which it engaged during
litigation. Accordingly, the court declines to adopt Defendants’ proposed rule.



judgment was enteredjee alsdlcott v. Del. Flood Cq.76 F.3d 1538, 1553 (10th Cir. 1996)
(holding that a sanction imposed pwsuto Rules 16(f) and 37(b) isferceable even if the court is
later determined to lack subjetiatter jurisdiction over the case, because the purpose is to punish
bad faith conduct)Steinert v. Winn Grp., Inc440 F.3d 1214, 1220-21, 1223-24 (10th Cir. 2006)
(affirming in part a 28 U.S.8 1927 sanctions award that waslered well after the underlying
case was dismissed with prejoeliat the plaintiff's request).

Finally, contrary to IHC’s position, the Ten@ircuit's mandate that Defendants be granted
summary judgment cannot be intexfed to limit the court’s jurisdiction to enforce the sanctions
order against IHC. To assess toairt’s authority on remand, the courust carefully consider the
language of the mandate to look for angafic limitations on the scope of remar@keUnited
States v. Wesb646 F.3d 745, 749 (10th Cir. 201Pxocter & Gamble Co. v. Hauge17 F.3d
1121, 1126 (10th Cir. 2003). In the absence of aegifip limitations, the court may exercise its
discretion in determining what may be he&8deWest 646 F.3d at 74%ccord Procter & Gamble
317 F.3d at 1126 (“Although a district court mumd to follow the mandate, and the mandate
controls all matters within itscope, . . . a district court omnand is free to pass upon any issue
which was not expressly or impliedly disposednfappeal.” (internal quotation marks omitted)).

Engaging in this inquiry herg¢he court finds th@enth Circuit’'s mandate does not limit the
court’s jurisdiction to enforce its collateral sanctiander. Rather, the mandate is plainly limited to
the question of whether Defendants were eatitb summary judgment on qualified immunity
grounds. Nowhere did the Tenth Circuit’s opiniongart to consider thessue critical to the
sanctions holding: whether IHC engaged in bad taytlfailing to disclosevidence relevant to the
state action question. Indeed, thentheCircuit specifically declinetb decide whether IHC was a

state actor because it determirtledt even if IHC were, it was nertheless entitled to qualified



immunity. See Tiscareno v. Frasie803 F. App’x 672, 680 n.7 (10th Cir. 20T5\nd rather than
address the court’s sanctionsler, the Tenth Circuit simpiystructed the court to grant
Defendants’ motions for summary judgmenséa on qualified immunity. Thus, the mandate
cannot reasonably be interpreted to precludectiurt from enforcing the sanctions ordeompare
West 646 F.3d at 749 (concluding thalere the Tenth Circuit remanded for resentencing for the
purpose of making factual findingegarding sentencing enhancemetite court was also free to
consider whether restitution was propevith Colo. Interstate Gas Co. v. Nat. Gas Pipeline Co. of
Am, 962 F.2d 1528, 1534 (10th Cir. 1992) (holding that the district court, on remand to enter
judgment on a tort award of $8 million that haakh affirmed, could not alter the substantive
content of that judgment by awarding $23 million). Bihithese reasons, the court is satisfied that it
retains the jurisdiction to enforce its collateral sanctions order against IHC.

2. The Merits of Plaintiffs’ Motbn to Hold IHC in Contempt

Now exercising its jurisdiction to enforce its stmes order, the court tas to the merits of
Plaintiffs’ motion. Plaintiffs’ motbn seeks an order “requiring IHd its counsel to immediately
produce ‘the contract or othagreement(s) or documentatiotateng to the arrangements . . .

179 Gy

concerning Dr. Frasier's emplment,” “imposing appropriatesanctions on IHC and their
counsel . . . for their failure and refusal to céynpith the [c]ourt’s oder to produce the subject
documents,” and “continuing the additional bmefirequired under the Sanctions Order . . . until a

reasonable time after IHC and its counsel . . . dpmyih the [c]ourt’sorders to produce the

subject documents.” (Dkt. No. 470 at p. 6). Thart finds Plaintiffs’ rguests unreasonable.

" The court notes that the Tenth Circuit's determinatiian it was not clearly established that IHC would have
hadBrady obligations answers a question different from the question of whether IHC had engsigeae action in the
first place.See Tiscareno v. Frasieg803 F. App’x 672, 680 & n.7 (10th Cir. 2015) (recognizing Bratdy obligations
can extend to certain “arms of the state” involved in an investigation and concluding that at the time of Ms. Tiscareno’s
trial, neither the Supreme Court nor Te@lincuit had treated private hospitals as an “arm of the state,” but declining to
consider whether IHC was a state actor).



Although Plaintiffs ask the court to requiieC to produce various documents, they offer
the court no compelling reason to require IH@ngage in further production of documents,
particularly where the Tenth Cut has decided that IHC is et to qualified immunity. As
explained in this court’s ordawarding sanctions, Plaintiffs magpve a claim for damages as a
result of IHC’s sanctionable conduct in failitgproduce documents relevant to Dr. Frasier’'s
employment with IHC. $eeDkt. No. 466). But the court is comaed Plaintiffs can fully assess
their damages for the additional time spent litiggiihe state action issuetiout the need to obtain
further materials from IHC. For this reason, the court must deny Plaintiffs’ motion to hold IHC in
contempt. The court remains receptive to limitadfbrg from the parties for the narrow purpose of
assessing the amount of Plaintiffs’ damagedsH's failure to timely produce the full State
Contract.

B. Plaintiffs’ Motion to Sanction Dr. Frasier and her Counsel for Fraud on the Court

The court now considers Plaintiffs’ motion fanctionsagainstDr. Frasier and her counsel
(Dkt. No. 485). In addition toegeking enforcement of the cowBanctions order against IHC,
Plaintiffs have asked that thesurt exercise its inherent aotity to issue sanctions against
Dr. Frasier and her counsel foommitting fraud on the courdeeChambers v. NASCO, In&01
U.S. 32, 43-45 (1991) (discussing various inherent powelsding the poweto correct fraud on
the court). Specifically, Plaintiffs seek defauldgument or other appropriate sanctions to punish
Dr. Frasier and her counsel for kirgg inconsistent and #omplete statements during discovery,
andfor their failure to corredtHC’s misrepreseuitions to the court regarding Dr. Frasier’s
employment. (Dkt. No. 485). In response, Dr. Fnaargues this court lagkurisdiction to issue
sanctions against her or haunsel in light of the Tenth Circuit's mandate. (Dkt. No. 493).
Alternatively, she assertsahPlaintiffs have waived their rijko bring this motion because they

could have brought it earliedd(). The court begins by rejenti Dr. Frasier’s jurisdictional
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challenge for the same reasons it rejett@'s identical jurisdictional argumefitNevertheless, the
court declines to exercise its inherent authdotganction Dr. Frasiar her counsel because
Plaintiffs have failed to establish fraud on thert@nd, in any event, ¢éir motion is untimely.
Turning first to Plaintiffs’ faud on the court claim, the cofirids this claim to be without
merit. The Tenth Circuit has exphed that “[a] fraud on the courtfisaud which is directed to the
judicial machinery itself ant not fraud between the parties fraudulent documents, false
statements or perjuryyWeese v. Schukma®8 F.3d 542, 552 (10th Cir. 1996) (alterations omitted).
Thus, mere “allegations of nondisclosure in patidiscovery will not support an action for fraud
on the court.’ld. Rather, a party establishes fraud ondbert where “the court or a member is
corrupted or influenced or influence is attempteavhere the judge has not performed his judicial
function—thus where the impartial functionstbé court have been directly corrupteldl”
(alterations omittedsee, e.g.Aoude v. Mobil Oil Corp.892 F.2d 1115, 1118-19 (1st Cir. 1989)
(finding fraud on the court when plaintiff and attey fabricated a false purchase agreement and
attached it to complaint). Exaneid under this lens, Plaintiffs’lafjations against Dr. Frasier and
her counsel fall far short of the sthiard required to establish frand the court in the Tenth Circuit.
For instance, Plaintiffs’ claimsf fraud relate mostly to incomplete statements Dr. Frasier
made in her discovery responses that wereegjEntly contradicted byer deposition testimony.
(Dkt. No. 485, p. 6-28). This conduct, even if true,goet rise to the level of fraud on the court.
See Wees®8 F.3d at 552-58f. Chavez v. City of Albuquerqué02 F.3d 1039, 1043 (10th Cir.
2005) (affirming dismissal as arsdion for fraud on the court wheeplaintiff perjured himself
throughout the litigation). The coug similarly unpersuaded by Plaiifg’ claims that Dr. Frasier

and her counsel were complicit in IHC'’s allegefilpudulent conduct because they failed to correct

8 The court notes that the Tenth Circuit was also apparently unpersuaded by Dr. Frasier's ahguitient t
mandate prohibits the court from considering Plaintifistion for sanctions against Dr. Frasier and her couBsel.
Order, 13-4156 (10th Cir. Nov. 3, 2015).
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IHC’s misrepresentations regarding Dr. Frasieglationship with IHC. Even assuming IHC’s
misrepresentations could constitute fraud on the ¢ahe,claims against Dr. Frasier and her
counsel are too attenuated to make a simitaliig of misconduct againgtem. For these reasons,
the court rejects Plaintiffs’ invitain to exercise its inhemeauthority to corredraud on the court.
Alternatively, even if theaurt were persuaded Dr. Frasard her counsel had engaged in
somesanctionable conduct (rising tloe level of fraud on the coust otherwise), the court agrees
with Dr. Frasier that Plaintiffs’ motion coraéoo late to entitle theto any relief.SeeMGA Entm't,
Inc. v. Nat'l Products Ltd.No. CV 10-07083 JAK, 2012 WL052023, at *4 (C.D. Cal. Sept. 14,
2012) (“It is generally agreed that a motion fonc#ns, regardless of the source of authority for
the imposition of sanctions, must tsely filed. . .. Courts have . . . found that unreasonable delay
in filing a motion for sanctions under the courtiberent powers may render the request untimely.”
(internal quotation marks and citations omitteth)jleed, Plaintiffs’ motion for sanctions against
Dr. Frasier and her counsel ralim large part on conduct thatcurred during the discovery
process, prior to Plaintiffs’ briefing on the motion for sanctions against IHC. (Dkt. No. 485, p. 6—
28). And importantly, when seeking remand to thetridit court for the purpose of determining the
sanctions issue, Plaintiffs represented to th&[ €ircuit that theydo not assert and do not
suggest that Dr. Frasier and heunsel committed any fraud on the Ccaased on the evidence
currently availableto Plaintiffs.” Motion to Remand Case to District Court for Further Proceedings
on Plaintiffs’ Motion for Sanctions and for Additional Reli€8-4161 (10th Cir. Nov. 6, 2013)
(emphasis added). Yet Plaintiffs’ current motiobased almost exclusively on conduct occurring

prior to thatrepregntation™® (SeeDkt. No. 485, p. 6-28). In such a circumstance, the court finds it

° The court does not suggest or imply that IHC committed fraud on the court.

' As evidenceof subsequentraudulentconduct, Plaintiffspoint to Dr. Frasier'srepresentation tthe Tenth
Circuit that she was not under aabligation to disclose potetially exculpatoy informationunde Brady. They also

claim Dr. Frasier misled this court Irer responséo Plaintiffs’ motion for sanctiongDkt. No. 462) because she
concededhat shewas astate actor empladby the University ofUtah but arged if she were epiloyedby IHC, she
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would be improper to exercise its hatity to entertairPlaintiffs’ motion.See Chamber$01 U.S.
at 44 (recognizing that the casirinherent powers must beaxised with “restraint and
discretion”);see, e.g.Sevens v. Lawyers Mut. Liab. Ins. Co. of N.789 F.2d 1056, 1061 (4th
Cir. 1986) (holding that the courtddnot abuse its discretion in refag to grant plaintiffs’ untimely
motion for Rule 11 sanctions)f. Lancaster149 F.3d at 1237 (finding that a motion for Rule 37
sanctions was timely where the defendants filed their motion two weeks after summary judgment
was entered and within four months after theaedby the court that would entertain such a
motion). Accordingly, the court dess Plaintiffs’ motion for entrgf default and other sanctions
against Dr. Frasier and her counsel.

C. Dr. Frasier's Motion to Enforce the Mandate

Finally, Dr. Frasier asks this court to entgdgment in her favor pursuant to the Tenth
Circuit's mandate. The court grartkss request. Pursuant to thentle Circuit’'s mandate, the court
grants summary judgment in favor@éfendants on qualified immunity grounds.

CONCLUSION

For the foregoing reasons, the courDENIES Plaintiffs’ motion that the court find
Defendant IHC in contempt for failure to complyth the court’s sanatins order (Dkt. No. 470),
2) DENIES Plaintiffs’ motion for default judgment armdher sanctions against Dr. Frasier and her
counsel (Dkt. No. 485), 33RANTS Dr. Frasier’'s motion for entrgf judgment in her favor
(Dkt. No. 480), and 46RANTS summary judgment in favor &fefendants on qualified immunity
grounds. The court further orders that should Bfésrwish to pursue monetary damages against
IHC consistent with the court’s sanctions ar(iekt. No. 466), Plainffs may file, withinfourteen

daysfrom the issuance of this opinion, limiteapplemental briefing for the narrow purpose of

would not haveergaged instate action(Dkt. Nos. 485 p. 6-28;520, p. 6). The courtis unpersuaded these statements
are sanctionable. Again, tlggestion of anindividuals obligationsunder Bradyasan “armof thestate” is different
from the threshld state action questioAnd the few statemenia Dr. Frasier’s briefingo this court arénsufficiert

to warrart sanctions.
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establishing the amount of damages to Plaintiti assult of IHC’s failure to timely produce the full
State Contract.
SO ORDERED thisiday of December, 2015.
BY THE COURT:

Clark Waddoups
United StateDistrict CourtJudge
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