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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

TROY MICHAEL KELL, MEMORANDUM DECISION
AND ORDER
Petitioner

V.

2:07cv-00359CW-PMW
SCOTT CROWHER, WARDEN, UTAH

STATE PRISON, District Judge Clark Waddoups

Respondent. Magistrate Judge Paul M. Warner

District Judge Clark Waddoups referred this matter to Magistrate JudgklPAlarner
pursuant to 28 U.S.C. § 636(b)(1)(A)Before the cart is Petitioner Troy Michael Kell's [r.
Kell”) Supplemental Memorandum in response to the court’s July 19, 20162 @ndéfr.
Kell's Motion for Clarification ofBriefing Schedule® Having reviewed the parties’ briefs and
the relevant law, theouirt renders the following Memorandum Decision and Otder.

BACKGROUND

Respondent the Utah DepartmenCairrectiors and Rollin CookExecutive Directqr
(collectively “UDC") previously sought to quash or modir. Kell’s subpoena to Mr. Cook.
In grantingin part anddenyingin part UDC’smotion, the courstated

UDC has not made the requirésubstantial showirigof the harm that would

result from producing the documents on the privilege log to Mr. Kelbunsel,

partly because such a finding would require the court to assume the worst about
the discovery process and Mr. Ksllcounsel without any basis for doing so, and

! Dkt. No. 78.

% Dkt. No. 197.

° Dkt. No. 199.

* Pursuant to DUCIVR 1f), the court elects to determine the present motions on the basis ofttée wr
memorandum and finds that oral argument would not be helpful or necessary.

® Dkt. No. 148.
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partly because UDC has not articulated why producing the documents on the
privilege log pursuant to the protective order would result in the harm that it
predicts.

Without the threshold showing of privilege made by UDC, the court will not
engage in the balancing test to determine the relevance of the requested
discovery®

UDC filed a partialobjection to the order, which was overruledh overruling the
objection, Judge WaddoupgsantedUDC leave to file supplemental material to attempt to
establish that UDC haaet the‘substantial threshold standaraiticulated inKelly v. City of
San Josgl14 F.R.D. 653 (N.D. Cal. 198%).

Based on the supplementaidfing, the court found thadtDC had met the substantial
threshold requirement with regardite assertion of the official information privilede.
Therefore, tb cout ordered Mr. Kelf'to submit additional briefing and declarations describing
specificallyhow each of the requested documents are relevant to the litigation, and what interests
would be harmed if the material was not disclos€dOn August 5, 2018Vir. Kell filed
supplemental briefing*

During the briefingor UDC’s Motion to Quashir. Kell requested a simonth

extension of discover}# On July 19, 2016, the court denigd. Kell’ s Motion for Extension of

Time and Modification of Discovery Ordé?. On October 28, 20184r. Kell filed a Motion for

® Dkt. No. 168 at 11.

" Dkt. Nos. 170 and 180.

8 Dkt. No. 180 at 4.

° Dkt. No. 191 at 5-6.

1%1d. (emphasis in original).
1 Dkt. No. 197.

12 Dkt. No. 187.

13 Dkt. No. 192.



Clarification of Briefing Schedul& The case managemenhsdule provides that either party
may file a motion for an evidentiary hearing within 60 days of the close afvéisc™® The
pendency of UDC’s Motion to Quash calls into question the triggering dates in the case
management schedule. THere, Mr. Kell hasrequested clarification from the court.
DISCUSSION
A. UDC'’s Motion to Quash

There are thregroups of documents at issue in UDC’s Motion to Quashst, UDC has
stipulated to the production of certain documewigh limitations Second, there are documents
for which Mr. Kell has failed to offer any argument in support of production. Fimveilly,
respect to Mr. Kels Requestor Production (“RFPJNos 7, 8, 10, and 13here remain
documents for which the parties disputieether Mr. Kell has met his burden to show the
documents are relevant to his claims

I. UDC'’s Withdrawal of Objections

UDC has agreed torpducethe followingdocuments to Mr. Kell’'s counsel pursuant to
the protective order currently in place: UDC 00041-00070; UDC 00311-00&26;,00717-
00718; UDC 00831-00875; and UDC 07851-0786®ocuments UDC 00831-00875 are
responsive to Mr. KellRFP Nos18, 19, 20, and 22 and documents UDC 00717-0@vd.8
responsive t&RFP No 9.}” Accordingly, UDC'’s objections to production of these documents

areDISMISSED asnoot. Additionally, hecourt previously founddDC 00717-00718 and

4 Dkt. No. 199.

15 Dkt. No. 97.

18 Dkt. No. 198 at 2-3.

17 SeeDkt. No. 148, Ex. F at 4-9.



UDC 00831-00875 to berotected byhe government informer’s priviled&. Therefore,
consistent with the court’s prior rulingdPC may redact the namasd identifying information
of the informants before producing UDC 00717-00718 and UDC 00831-00875.

il Mr. Kell's Failure to Argue Relevance

In his supplemental briefing, Mr. Kedtates that heffers“no argument in support of
disclosure of the withheld documents responsive to RFP Nos. 16 and 28, as identified in ECF
No. 148, Exh. F* Additionally, Mr. Kell fails to argue the relevance of the following
documents: UDC 00103-00& (“Early Warning Inmate Verification Process”); UDO327-
00608 (“Transportation of Inmates”); and UDC 00609-006T&f Property Medical Facility
Security Procedures™ Because Mr. Kell does not argue the relevance of these docurthents
court GRANTS UDC'’s Motion to Quastwith respect tdhese documents.

iii. Mr. Kell Has Failed to Carry His Burden to Demonstrate He is Entitled to
the Remaining DocumentResponsive to RFP Nos. 7, 8, 10, and 13.

With regards to the remaining documents, the partiesigisphether Mr. Kell has met
his burden to show the documents are relet@htr. Kell's claims against UDCFederal
common law recognizes &dofficial information privilegé that prevents the disclosure of
governmental information where disclosure would be contrary to the public intSesbilyers
v. KoopmanNo. 09CV-02802REB-MEH, 2010 WL 1488005, at *2 (D. Colo. Apr. 13, 2010).
The official information privilege “extend® the security considerations applicable to
correctional facilities Whitington v. SokoNo. 06€CV-01245EWN-CBS, 2008 WL 435277, at

*1 (D. Colo. Feb. 14, 2008). Importantly, however, the official information privilege is not

'8 Dkt. No. 168 at 15 (“The court appreciates the intinal policy objectives that UDC seeks to
promote by keeping the names of informants confidential, and grants the motion to quaslifyas it
relates to the informants’ identities in the responsive documents.”).

“Doc. No. 197 at 2 n.1.

?® SeeDoc. No. 181, Ex. K at 1-2.



absolute.Ind v. Colorado Dep’t of Coryr.No. 09CV-00537WJIM-KLM, 2011 WL 578731, at

*3 (D. Colo. Feb. 9, 2011). To determine “what level of protection should be afforded by this
privilege, courts conduct a case by case balancing analysis, in which thdsraéthe party
seeking discovery are weighed against the interests of the governertitjasserting the
privilege” Soto v. City of Concord 62 F.R.D. 603, 613 (N.D.Cal.1995ge also See Everitt v.
Brezzel 750 F. Supp. 1063, 1066—67 (D. Colo. 2008).

As delineated irkelly v. City of San José14 F.R.D. 653 (N.D. Cal. 1987), ond®C
has made &ubstantial threshold showih@sserting the official information privilegthe
burden shifts to Mr. Kell to demonstrate how the disputed documents are relevant and what
interests would be harmed by nondisclosuce at 669—-71see Myes, 2010 WL 1488005, at *3
(“Neither privilege is absolute; ‘if the party seeking disclosure makespepshowing of need,
the privilege will give way.””(quotingln the Matter of Search of 1638 E. 2nd St., Tulsa, OKkI.
993 F.2d 773, 774 (10th Cir. 1993ppecifically,Mr. Kell is required to(1) show how the
requested information is relevant to litigation or reasonably calculatedddd the discovery of
admissible evidence; (&)entify what interestvould be harmed by nondisclosuaad(3)
specify how that harm woulolccurand howextensivat would be if nondisclosure occurred.
SeeKelly, 114 F.R.D. at 671. MoreoveMr. Kell maydiscuss “why it would be impossible or
impracticable to acquire information of equivalent value througgnradtive means.’ld.

The remaining documents relate to Mr. KeREP Nos. 7, 8, 10, and 13.rMell claims
that documents responsive to RFP Nos. 7, 8, 10, amdll18upport Claims Eight and Nine in
Mr. Kell's Amended Petition fowrit of HabeasCorpus®** Claim Eightassers that the Utah
Attorney General’s Office’srhiysterious and questionable appearance as proseaasr’

improper and that the Utah Attorney General’s Office may have had some imtehest

21 Dkt. No. 126 at 21-22.



outcome oMr. Kell’s trial.??

Similarly, Claim Nine asserthatUDC's attorneys improperly
participatedn Mr. Kell's prosecution, despitedDC'’s interest inthe outcome of Mr. Kell's
trial.>> Mr. Kell claims that the Utah Attorney General's Office and UDC'’s attorneygtt to
“proted the state’s financial interests in a pending lawsuit brolgtihe family of the victim,
Lonnie Blackmori.** Mr. Kell arguesthat documents responsive to RFP Nos. 7, 8, 10, and 13,
will demonstrate that the “Attorney General's Office sought to redthicKell's access to
discovery materials, evidence, anidnesses, to prohibit the testimony of witnesses that would
open the State to civil liability, and to otherwise improperly influence thetaineaf the
case’®

Tothisend, RFP Nos. 7, 8, 10, and 13 request the following:

Request for Production No. 7: Any and all Documents related to or concerning the

policies and practices governing the classification, housing and managenmenates

at CUCF in effect from January 1992, through December 31, 1998.

Request for Production No. 8: Any and all Documents related to or concerning 0iDOC

CUCF guidelines for assessing, classifying, and validating an iraeateang or severe

threat group member, associate, or affiliaiethe period of January 1, 1992, through
December 31, 1998.

[...]

Request for Production No. 10: Any and all Documents related to orroamge
CUCF or UDOC policy or practice for responding to inmates fashioning shanks
or otherweapons within CUCF or any UDOC institution in efféat the period

of the period of January 1, 1992, through December 31, 1998.

[ ]

Request for Production No. 13: Any and all Docutaaelated to or concerning
any CUCF or UDOC response, corrective action plan, and/or changes in policy or

%2 Dkt. No. 94 at 48—49.

#d. at 5152 (“[T]he UDOC's blended representation casts a shadow over any fairaeskdhld have
been instituted into Kell's trial.”).

24 Dkt. No. 197 at 3.

% Dkt. No. 126 at 21.



practicedeveloped and/or implemented from May 21, 1994, through December
31, 1998%°

UDC countes that Mr. Kellhas failed to carrpis burden to show that the disputed
documents responsive to RFP Nos. 7, 8ah@, 13 are relevant to Clasnkight andNine 2’
Furthermore, UDC maintains that any interest Mr. Kellihabe disputed documents
substantiallyoutweighedby thepublic’s interest in nondisclosuf&.

As discussed belovthe ourt finds that Mr. Kell has failed to carry his burden to
demonstratéhat disputed documents responsive to RFP Nos. 7, 8, 10, and 13 are televant
Claims Eight and NineMoreover, the court finds th#te State’s compelling safety interests
outweigh any interest Mr. Kell has disclosure.

Mr. Kell seeks discovery of the followindDC policies and general orders cenning
the use of force IWDC facilities: UDC 00673-00692 “Use of Lethal Forc§; UDC 00705-
00708 {Use of Force to Stop Lifdhreatening Assaulty”UDC 00709-00712“Use of Force to
Stop Life Threatening Assaulty’UDC 00713-00716"Use of Force to Stop Lifdhreatening
Assaults’); UDC 07970-08009“Non-Lethal Force/Forced Entriegs'UDC 08010-08019“Less
thanlethal Force/Immediate ResponseindUDC 08020-08059“(Non-lethal Force/Forced
Entries’).?° Additionally, Mr. Kell seeks discovery of UDC spectider UDC 00033-00040
(“Defense of Control Room”) and UDC 07849-07850y;a-page document that contains
UDC's criteria for identifyingndividuals as members ofsecurity threagroup°

Mr. Kell asserts thahese documents are relevant sadw whether CUCF personnel

were acting in conformance with UDC policies and practices or whether mddehave been

% Dkt. No. 148, Ex. A at 11-12.
2" Dkt. No. 198 at 8—11.

2|d. at 6-7.

2 Dkt. No. 197 at 7-10.

1d. at 0.



done to prohibit the offense, which would have contributed to the liability of UDC and its
employees®' For example, M Kell claims that UDC'’s criteria for identifying individuails a
particularsecuritythreat group are relevant as tieyay indicate that UDC formulated p®licy
or otherwise modified its practice in response to its failures in clasgjfjousing, and
managing Mr. Blackmon and Mr. Kelf* In other words, Mr. Keltlaims that if he cashow
UDC was financially liabléor Mr. Blackma’s death—thatofficersat the time actedgainst
establishedJDC policiesor that UDC's policies wer modified following Mr. Blackmn’s
death—Mr. Kell can prove the Attorney GenemalOfice and UDC'’s attorneysnproperly
restricted his access to evidence and witnesses.

In the court’s view, lereis no relationship between compliawith or modification to
UDC'’s policies andvhetherMr. Kell was prevented from obtaining evidence thay imave
exposed the State twvil liability. According to MrKell's theories therequested records are
only relevant to the extent they show that the prosecatiaght to restrict Mr. Kell's access to
evidence in his criminal caséVir. Kell has not demonstrated how the requested policies will aid
him in demonstrating the prosecution improperly withheld evideRoe.exampleMr. Kell has
not establishedhow the specific methods and techniques utilized by officers to protect the
control room will demonstrate that tpeosecutionmproperly restricted Mr. Kell’'s access to
discovery®® Similarly, Mr. Kell does not show hoevidence that UDC changed its criteria for
identifying individuals asnembers of a security thregrioup willdemonstratéhatthe
prosecution prevented Mr. Kell from obtainiagidence of th&tate’s civil liability for Mr.

Blackmon’s death

¥1d. at 8.

#1d. at 9.

% Additionally, as UDC argues, the special order at issue did not comdfettountil more than three
months after Mr. Blackmon’s murder. Dkt. No. 198 at 10. Moreover, the contehts adritrol room
were establisheby witness testimony during Mr. Kell’s criminal proceedinigs.

8



Additionally, Mr. Kell does not explain how his ability to pursue Claims Eight ané Ni
will be harmed iflUDC'’s policies and general orders are not produddd.Kell simply states
that his interest in seeking relief for constitutional violations will be “irreparahtyned”
because UDC is “the sole source of this informatiinMr. Kell’s genericstatement of
irreparable harm is not enough. Mr. Kell msatisfythe court that without the requested
documents, Mr. Kell's alatly to pursue Claims Eight and Nimngobstructed.

Moreover, even if the court were to acknowledgeraious connection between UDC'’s
policies and th@rosecution’sllegedconflict of interestMr. Kell has not demonstrated that the
minimal, if any, probative value of these documents outweigh$Sthte’s compellingafety
interest imondisclosure As thecourt has previously stated: H& potential harnm this case is
not limited toeconomic or reputational damage or invasion of privaitys-thepotential for
severe injury odeath to officers, inmates, and othets.Furthernore, this risk is even greater
given the “serious allegations regarding [Mr. Kell's] history of influencing or maraiod
officers, attorneys, and others to circumvent Us2€urity and jeopardize the safety of othéfs.”

Accordingly, the court findthat Mr. Kell hasnot demonstrated that the disputed UDC
policies and special orders are relevaris claims against UDQvhat interests would be
harmed if te material isnot disclosedor that any minimal evidentiary value of these documents
outweighs the State’s safety interesthereforelJDC’s Motion to Quashvith respecto

UDC's policies andspecialorders is GRANTED.

3 Doc. No. 197 at 10.
35 Dkt. No. 191 at 4.
% 4.



B. Mr. Kell's Motion for Clarification of Br iefing Schedule

Mr. Kell has asked for the court to clarify when the parties’ motions for aem@vary
hearing are du&’ The case management schedule provides that either party may file a motion
for an evidentiary hearing within sixtyays of the close of discovet¥.In light of the court’s
ruling on UDC’s Motion to Quash, the court will entertain a moteomodify the case
management schedule to accommodate Mr. Kell's review dirntiiied number of documents
UDC has agreed to provide Mr. Kelbee suprat 3-4. Any extension from the court will be
narrowly tailored to the stipulated documents and would not open or extend fact discovery.

With this backdrop in mind, any motion for an evidentiary hearing will beedher
sixty days from the date of this order or following an adjustment to the caseenaardg
scheduldo allow Mr. Kell to examind&JDC'’s stipulated discovery. Mr. Kell's Motion for
Clarification of Briefing Schedule is GRANTED.

CONCLUSION

Based on the forgoing, UDC’s Motion to Quéisis GRANTEDconsistent with this
opinion. Mr. Kell’s Motion for Clarification of Briefing Schedulis GRANTED.

IT IS SO ORDERED.

DATED this12th Day of Decembe2016.

BY THE COURT:

- ..I
S -
E— / 227 LA S oA G
Pl AN L

PAUL M. WARNER
United States Magistrate Judge

37 Dkt. No. 199 at 1.
38 Dkt. No. 97.
% Dkt. No. 148.
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