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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

TABERON DAVE HONIE,

MEMORANDUM DECISION
Petitioner, AND ORDER

V.

Case No. 2:07-CV-628 JAR

SCOTT CROWTHER, Warden, Utah State

Prison, Judge Julie A. Robinson

Respondent.

Petitioner Taberon Dave Honie isthre custody of the Utah Department of
Corrections (“UDOC"), pursuant to a senterof death for his 1999 conviction for the
aggravated murder of Claudia Benn. He filed #thimended Petition for Writ of Habeas Corpus
pursuant to 28 U.S.C. § 2254 and the Local RulethiUnited States District Court for the
District of Utah, challenging hisonviction and death sentence agmben violationof his rights
under the United States Constitution. Mr. Honie sitdbthat the State of Utah has violated and
arbitrarily refused to correctafiations of his constitutional rights under the Fifth, Sixth, Eighth,
and Fourteenth Amendments to the Uniteat&t Constitution, thereby resulting in his
unconstitutional conviction and sentence of death. This court, for the reasons set forth below,
concludes that Honie has failed to make a substantial showing of a denial of a constitutional right
with regards to the claims in his Amended Petition.
l. FACTUAL HISTORY
On July 9, 1998, Honie broke into Claudia Bernimdne and brutally murdered her. Prior to

the murder, Honie telephoned the victim’'s daugh@arol Pikyavit, at 8:00 p.m., asking her to
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come and see him. Carol refused because she needed to go to work, so Honie became upset and
threatened to kill her mother and nieces. Horlepteoned twice more before Carol and her sister

left to go to work at 10:30 p.m., leaving Cksalaughter and the sets two children with

Claudia. TR ROA 607:239-43, 258.

Around 11:20 p.m., Rick Sweeney, a cab driver, gitlyp Honie. The driver could tell that
Honie was “really drunk,” but bhie was still able to givieim directions to Claudia’s
neighborhood. TR ROA 607:267-69.

At approximately 12:20 a.m. several police cdfis responded to a 911 call from a neighbor
and arrived at the victim’s han The officers noticed thatetsliding glass door had been
broken, allowing entry into the home. The offe@rdered the occupanisthe house to exit,
and they discovered Honie leaving the leafrough the garage. TR ROA 607:288-92, 316-22.

An officer ordered Honie to put his hands upd arhen he complied, the officer noticed that
his arms—from fingertips to lebws—had blood on them. The a#r asked him about the blood,
and Honie replied, “I stabbed her. | killedr with a knife.” TR ROA 607:293, 304, 321. The
officer said he asked about the blood becausedseconcerned about Honie’s safety. He thought
Honie may have been cut on the glass froenkttoken door. He did not see a knife. And when
Honie said, “I stabbed her. | killed her wittkiaife,” the officer “didn’t know who” the “her”
was and did not know “whate had.” TR ROA 607:319-22.

After arresting Honie, the officers inspected thictim’s home. Inside, they discovered the

victim’s partially nude body lying face down orethving room floor. Officers observed a rock

L A copy of Honie's trial record, Utah Fifth Judicial District, Iron County case no. 981500662, is filed with the
clerk's office in conjunction with ECF No. 89. The court witk to the transcript of the proceedings as "TR ROA,"
the Bates-stamped numbers, and the page numbeexéimple TR ROA 580:431). The Court will cite to any
pleadings as PL ROA, the volume number, and the page number (for example PL ROA 1V:517).



on the living room floor and saw a larg@bdl-stained butcher knife by Claudia’s body. TR
ROA 607:294, 299, 314.

Assistant Medical Examiner Maureen Frikk&D., did the autopsy. She identified knife
wounds that began under Claudia'® &ar and went all the way across her neck to her right ear.
She observed at least four start marks under thedethat merged underethight “into this big,
huge, deep cut.” TR ROA 606:441. The wounds patedrto the backbone, cutting everything
between; skin, fat, muscle, and organs. Clagdaynx had two, separateorizontal cut marks.
Her esophagus was severed. The carotid artenégugular veins we sliced. TR ROA
606:440-42.

Dr. Frikke concluded that ¢hneck wounds were caused byngthing linear with a sharp
edge and with enough strength and substancaetttihrough all the $sue, including the voice
box bones, and with enough rigidity make three cuts in the back bone behind the voice box
and esophagus. TR ROA 608:442. Dr. Frikke alsserved multiple blunt force injuries on
Claudia’s head and face, and a bite mark arldfeforearm. TR R® 608:445-49. Dr. Frikke
also detailed numerous stabbing and cuttiogmds to Claudia’s lower body and genitals.

After his arrest, Honie was taken to then County Jail where Officer Lynn Davis
interviewed and photographed him. Officer Dawnterrogated Honie threseparate times on the
morning following the murder. Honie expresseshoese for killing Claudi, stating repeatedly

that she was not meant to die.

Il. PROCEDURAL HISTORY
The State charged Honie with aggravateddau TR ROA 597:59-6(Prior to trial, the

State offered to stipulate to the inadmissibilityre of three statements that Honie made while



he was in custody. TR ROA 598:7. Honie’s cseln Stephen McCaughey, stated that he
intended to admit at least two thie statements to presennhare accurate account of what
happened the night of the murder and to skuidence of Honie’s remorse. He moved to
suppress the statements, however, and asked fong on their admissibility to create a record
that he was aware of the issue. TR ROA 598t trial court held a hearing and denied the
motion to suppress.

Also, in Mr. McCaughey’s opening statemdmd, admitted, “I know in this case there is
no question of Mr. Honie’s guillYou are going to find him guiltyThe question in this case is
going to be one of punishment.” He admitted tHahie murdered Claudia during a burglary or
an aggravated burglary. McCaughestst that Honie contested soofdéhe aggravators, that the
State had the burden of proving those beyorehaonable doubt, and that they would be
relevant to Honie’s penalty, which thelge would decideTR ROA 607:233-34.

The jury convicted Honie of aggravated murder. PL ROA 1V:517. Honie waived a
sentencing jury. At the penalty phase, the S&lied on the circumstance$the crime; Honie’s
criminal history, primarily a prior violentsgault on Carol; evidence bbw the murder had
affected the granddaughters who were iru@ia’'s home that night; and evidence of how
Claudia’s loss affected heommunity. TR ROA 605; 606.

Honie presented evidence about hisifamnd personal background. He presented
evidence of counseling and attempts to curb his substance abuse, and of an attempted rape by
John Boone, a trusted male figumeHonie’s life who was latectonvicted of sexually abusing
more than 140 boys. Honie algmesented extensiavidence from Nancy Cohn, a credentialed
psychologist with forensic training. Among otheints, Dr. Cohn testified that Honie’s average

intelligence and the absence of brain damage meant he presented a low risk for future violence.



She also testified that Honie’s violence coindiaéth intoxication, and @t he would not have
access to liquor in prisoid.

The trial court sentenced him to ded®h. ROA 1V:543-52, 556-57. The Utah Supreme
Court affirmed Honie’s conetion and death senten@ate v. Honie (Honie 157 P.3d 977
(Utah 2002)cert denieb37 U.S. 863 (2002).

Honie sought state post-convanirelief. He filed an anmeled petition in 2003. PCR 19-
922 The state district court graadl the State’s summary judgmemnt most of the petition four
years later. PCR 965-1070. After discovery onrmaining claims, the State again moved for
summary judgment on the outstanding claiRGR 1266-1362. In 2011, the state district court
granted summary judgment in full and denk¢mhie post-conviction relief. PCR 3315-48. Honie
appealed that ruling. PCB849-51; Docket case no. 20110620-SC.

While that appeal was pending, Honie filechation to set aside the judgment under Rule
60(b), Utah Rules of Civil Procedure. PGB20-3556. After full briefing, the district court
denied the motion. ECF No. 70-2, ex. B. Horppealed that ruling asell. Docket case no.
20120220-SC. The Utah Supreme Court conateid both appeals, and on May 30, 2014, the
court affirmedHonie v. State (Honie 11842 P.3d 182 (Utah 2014).

Honie filed his petition for federal habeadief on May 18, 2015. ECF No. 47. He raised
14 claims for reliefld. Concurrent with the petition, Honféed a motion to expand the record
with 32 exhibits not considerday the State court. ECF Né8, ex. A-FF. Respondent opposed

both the petition and the motion. ECF No. nd &2. Honie later filed a second motion to

2 The court will cite tahe record of Honie's state post-convictioagaredings, Utah Fifth dicial District, Iron
County case no. 030500157, as "PCR" and the Bates-stamped page numbers, for example PCR 431. A copy of this
record is filed with the clerk'sfiice in conjunction with ECF No. 89.



expand the record with seven additional bikj which Respondent opposed. ECF No. 75, ex.
GG-LL; ECF No. 87.

After briefing on the petition and expansimotions concluded, this court denied without
prejudice Honie’s record-expaion motions. ECF No. 105. This court also ruled on the
procedural status of the claims in Honie’s fp@ti, determining that only claims 1, 2, 3, 4, 5, 6, 7,
and 12 were exhausted in Stateirt. ECF No. 103 at 1-2.

Honie next moved for a stay andegnce under the procedure approvedhimes v.
Weber544 U.S. 269 (2005), so that he could returstte court to exhaust claims 8, 9, and 11.
ECF No. 107. This court denied tR@inesmotion, concluding that claims 8, 9, and 11 were not
potentially meritorious. ECF & 120 at 1, 10-16. Honie themended his petition, formally
withdrawing claims 8, 9, 10, 11, 13, and 14 adding additional facial allegations and

argument to support his remaining claims. ECF No. 121.

II. LEGAL FRAMEWORK
A. Standard of Review
This court has determined that claims 1, 2, 3, 4, 5, 6, 7, and 12 were denied on the merits
by the Utah Supreme Court and are thxlsaeisted. These claims are governed by the
Antiterrorism and Effective Death Penalty Act (“AEDPA”), which became effective on April 24,
1996. Under AEDPA, federal habeas relief onmokadjudicated on the merits may only be
granted if the State court’s de@si“was contrary to, or involvean unreasonable application of,
clearly established federal law, as determibgdhe Supreme Court of the United States” or
“was based on an unreasonable eteation of the facts in light of the evidence presented in

the State court proceeding.” 28 U.S.C. § 2254(dhder the ‘contrary to’ clause, a federal



habeas court may grant the writ if the state cauives at a conclusiorpposite to that reached
by [the United States Supreme Court] on a qaedif law or if the state court decides a case
differently than [the United States Supreme (lcheis on a set of materially indistinguishable
facts.”Williams v. Tayloy529 U.S. 362, 412-13 (2000).

“Under the ‘unreasonable application’ clauséederal habeas court may grant the writ if
the state court identifies the cect governing legal principledm [the United States Supreme
Court’s] decisions but unreasonglalpplies that principle to ¢hfacts of the prisoner’s caséd’
at 413. “A federal habeas court may not issuenttiesimply because that court concludes in its
independent judgment that the relevant statgtadecision applied clég established federal
law erroneously or incorrectly. Rather, tlagiplication must also be unreasonablié.’at 411.

The state court can thereforerafoul of either prong only the Supreme Court has clearly
answered the question at iss8ee Wright v. Van Patte52 U.S. 120, 126 (2008) (per curiam)
(“Because our cases give no clear answer to thgtiQnepresented . . . ‘it cannot be said that the
state court “unreasonabl[y] appli[ed] dlyaestablished Fedal law.”” (quoting Carey v.
Musladin 549 U.S. 70, 77 (2006) (altéi@n in the original))).

In order to prevail on any of his claimspile must show that rfairminded jurist would
agree that the Utah courts corigeesolved the federal issusee Harrington v. Richte62
U.S. 86, 102 (2011). Furthermore, the Supreme Court has notéewbata strong case for
relief does not mean the state casidbntrary conclusion was unreasonable.’at 101. The
standard is intentionally “difficult to mee#ind “stops short of imposing a complete bar on

federal court relitigation of claimsraldy rejected in state proceedindd.’at 102.



V. ANALYSIS
FIRST CLAIM FOR RELIEF

TRIAL COUNSEL WAS INEFFECTIVE FOR FAILING TO CONDUCT A REASONABLE
INVESTIGATION INTO A VIABLE TRIAL DEFENSE OF VOLUNTARY INTOXICATION
PRIOR TO CONCEDING HONIE’&UILT TO AGGRAVATED MURDER

Honie asserts that trial counsel was ieefiive for deciding teoncede Honie’s guilt
early in the case, prior to invesdting a viable defense of volamy intoxication under Utah law,
and for failing to consult with Honie about hiscision to proceed to trial on a concession-of-
guilt theory. Honie argues that he was prejudiced because he had a viable defense of voluntary
intoxication under section6-2-306 of the Utah Code that sheblilave been presented at trial
because it could have negated the existenceeaghtintal state necessary to be convicted of
aggravated murder.

A. Exhaustion

Honie raised this claim durings state post-conviction proaiiegs to the Fifth Judicial
District Court and to the Utah Suprer@ourt. PCR ROA 6486, 724-726, 733-743, 766-771,;
Opening Brief of Appellant, at 22-26, 45-50,t0t, 2012. The Utah Supreme Court denied the
claim on the meritddonie 11,342 P.3d at 195-97. This court fouthdit this claim was exhausted
and properly before this court. ECF No. 103.

B. “Clearly established” rule of law

Once the court determines that the state ajctdicated the claim on its merits, the next
step under 8§ 2254(d) is to ddeiwhether the decision whased upon “clearly established
Federal law.” If it was not, habeaalief is foreclosed. Without cldg established federal law, as
determined by the United States Supreme Cthethabeas court need not even consider

whether the state court decision was “contrafytdinvolved an unresonable application of”



such law. Honie’s first claim for relief veebased on clearly established federal Bee
Strickland v. Washingtod,66 U.S. 668 (1984). IStrickland the United States Supreme Court
squarely addressed what constitutes ineffectigestasce of counsel. It wdahe law at the time
the Utah Supreme Court adjudiaghtdonie’s case on the merits.

Honie claimed in the stat@agrts that his trial counselerlooked a viable voluntary
intoxication defense. Tsucceed on his claim undstrickland Honie had to prove that
counsel’s representation was baoleficient and prejudiciabee idat 687. In order to prove that
it was deficient, Honie had to overcome adsty presumption that counsel’s conduct [fell]
within the wide range of reasable professional assistancel’at 689. He had to prove that
specific acts or omissions fell below abjective standardf reasonableneskl. at 687-88, 690.
Furthermore, he had to meet that burden basdbeopractice standards in Utah at the time of
his trial and on the facts and lawailable to his trial counsdd. at 689 (explaining that courts
must evaluate counsel’s conduct from coungaetsspective at the time). Finally, to prove
prejudice, Honie had to shd\a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would hiaeen different. A reasonable probability is a
probability sufficient to undermaconfidence in the outcomdd. at 694.

The Utah Supreme Court concluded that Haliienot meet that burden on the voluntary
intoxication defense. To get relief in this colm, must show that no fairminded jurist would
agree See Harrington v. Richteg62 U.S. 86, 101 (2011). The Supee@ourt stated that “[t]he
standards created I8tricklandand § 2254(d) are both ‘highly deferential,” and when the two
apply in tandem, reew is ‘doubly’ so.”"Harrington,562 U.S. at 105 (citations omitted). Further,
“[t]he Stricklandstandard is a general one, so the rangeadonable applications is substantial.”

Id. “ Federal habeas courts must guard ag#nestianger of equatingireasonableness under



Stricklandwith unreasonableness under § 2254(d). W12854(d) applies, the question is not
whether counsel’s actions were reasonable.gligstion is whether there is any reasonable
argument that counsel satisfigttickland’sdeferential standardldl. The court finds that the
Utah Supreme Court decision was baspdn clearly established Federal law.
C. “Contrary to” clearly established Supreme Court precedent

The next step under § 2254(d) is to detesmimether the state@art’s adjudication of
the claim was “contrary to” the clearly estabsl Supreme Court precedent, which in Honie’s
case it clearly was not. The Supreme Court histhat “a run-of-the-fl state-court decision
applying the correct legal rule from our casethtofacts of a prisoner’s case would not fit
comfortably within § 2254(d)(1s ‘contrary to’ clause.Williams v. Taylor529 U.S. 362, 406
(2000). The state court decision ldonie’s first claim was precisgthat, “a state-court decision
on a prisoner’s ineffective-assistaraim [that] correctly identifieStricklandas the
controlling legal authorityrad, applying that framework, jexts the prisoner’s claimS3ee id.
Because the state court’s ruliag this claim does not fit withithe “contrary to” clause, the
court will review it under the “unreasonalalpplication” clause of 8§ 2254(d)(1).

D. “Objectively unreasonable” application of Supreme Court precedent

This court may grant a writ of habeas corpudy if the state-court decision “involved an
“unreasonable applicatid of “clearly established Fedenralw, as determined by the Supreme
Court of the United States.” 8 228J(1). A decision may be incoreor even clearly erroneous,
without being unreasonable. If fairminded jusisbuld disagree on whether the state court’s
decision was correct, the decision is not unreasonidhleington, 562 U.S. at 102. The Court in
Harrington stated:

If this standard is difficult to meet, thistbecause it was meant to be. It preserves
authority to issue the writ in cases wééhnere is no possibii fairminded jurists

10



could disagree that the state court's denisionflicts with this Court's precedents.

It goes no farther. Section 228 (eflects the view that habeas corpus is a guard

against extreme malfunctions in the state criminal justice systems, not a substitute

for ordinary error correction through aggd. As a condition for obtaining habeas

corpus from a federal court, a state prisanast show that the state court's ruling

on the claim being presented in federal court was so lacking in justification that

there was an error welhderstood and comprehended in existing law beyond any

possibility for fairminded disagreement.
Id. at 102-03.

The Tenth Circuit said it thisway: “[u]nder the test, if &fairminded jurists would agree
the state court decision was imt, then it was unreasonableahe habeas corpus writ should
be granted. If, however, some fairminded jrisbuld possibly agree with the state court
decision, then it was not unreasonadoel the writ should be deniedtost v. Pryor 749 F.3d
1212, 1225 (10th Cir. 2014). The court notes timater § 2254(d), “the @stion is not whether
counsel’s actions were reasonable. The questisnéther there is anyasonable argument that
counsel satisfie@tricklands deferential standardHarrington,562 U.S. at 105. Thus, for Honie
to get relief, he must show that no fairmindedsjuwould agree that the state court’s decision
was correct.

The state court held that to prevail oncduntary intoxication defese, Honie would have
had to show that his state of intoxication degdiviim of the capacity timrm the mental state
necessary for aggravated murdeonie 1,342 P.3d at 195. Under Utah law, “[v]oluntary
intoxication shall not be a defse to a criminal charge unless such intoxication negates the
existence of the mental state which is an eléroéthe offense.” Utah Code Ann. § 76-2-306(1).
Thus, trial counsel would have had to proeltievidence showing that Mr. Honie was so
intoxicated that he neither intended to kill koew he was killing a person at the time of the

murder.”Honie Il,342 P.3d at 196 egUtah Code Ann. § 76-5-202 (stating that aggravated

murder is committed “if the actor intentionatly knowingly causes the death of another”).

11



Honie argues that there was significant evidesfdas level of inbxication at the time of
the crime and during his custodiaterrogation that was readily available to trial counsel. Given
the amount of strong evidence that tdalinsel had, Honie asserts that base8tdonkland trial
counsel had an obligation toviestigate voluntary intoxication as a possible defense at trial
before deciding on a concession the@ge Strickland}66 U.S. at 690-91.

The Utah Supreme Court held that Hodid not establish &t trial counsel’s
performance was objectively unreasonable and affirmed the postconviction court’s grant of
summary judgment on this issudonie Il, 342 P.3dat 195. The court discussed in detail all the
evidence that would have alerted counsel it@tie had been drinkinghen he committed the
murder. But the court then noted tleatdence of intoxicébn is not enough:

Although this evidence may serve to e$dbthat Mr. Honie had been drinking at

the time he committed the murder, Mr. Honie has not provided any evidence

showing that his “intoxid#on at the time of the offense prevented him from

understanding that his actions were cagshe death of another.” Evidence of
intoxication, be it witnestestimony or a numerical measure of the defendant's

actual blood alcohol contens, not sufficient to establish a voluntary intoxication

defense without actual evidence of théedelant's mental state. Thus, even

though Mr. Honie had consumed bothadlol and marijuana prior to committing

the murder, “there is no evidence [showingtithe was so intogated at the time

of the crime that he was unable to faitme specific intent necessary to prove the

crime of [aggravated murder].”

Honie 11,342 P.3cat 196-97 (citation omitted).

The court noted that Honie had presented mdeexce that he was so intoxicated that he
was unable to form the requisite intent for aggtad murder. In fact, ¢hevidence suggested the
oppositeld at 197. Before the police even knew tthere was a stabbing victim, Honie told
officers that, “I stabbed her. | killed her with a knifé&d” The court agreed with the

postconviction court that “thistatement ‘clearly show[edhat [Honie] understood he had

engaged in lethal conduct upon a human beind.’Although at first Honieclaimed that he had

12



blacked out during the murder, he eventually aduhiftethe defense team expert that he wished
he had blacked out so that hewid not remember what he had dolge.The state court found
this to be evidence that he was not so intorddhat he did not know he was killing a human.
Id. Although the taxi driver, Mr. Sweeney, tgddlice that Honie was intoxicated, he also
testified that Honie was able to giverhdirections to the victim’s neighborhodd. Honie also
responded to and obeyed officers’ commands at the dce@dficer Davis testified that during
his first interview with Honie he could tell thlaé had been drinking, bthat “it was clear that
he was fully aware of his situation. Moreowvitie defendant’s physicappearance and actions
did not indicate that his mental state was out of the ordinktyFFinally, Honie threatened to
kill the victim only hours before he killed héd. According to the state cauithis threat showed
that “Mr. Honie not only had the capacity to foam intent to murder the victim, but that he in
fact acted on that intentld.

The court found that all this evidence demaatsidl that Honie had the ability to form the
necessary mens rea for trial ceghto reasonably conale that a voluntarintoxication defense
was unwarrantedd. The court emphasized that Honie had paminted to any evidence that he
was so intoxicated that he was unable to form that inlgkritlonie still has not proffered any
evidence that he did not know that he wabkrigla person. Without thavidence, he cannot
overcome the strong presumption that trial celipsoperly ruled out &oluntary intoxication
defense.

UnderStrickland’sdeferential standard and f&trong presumption that counsel’'s
conduct [fell] within the wide range oéasonable professional assistan&iti¢kland,at 689),
Honie has not shown “beyond any possibility fmrminded disagreement” that trial counsel

were deficient when they omitted a voluntary intoxication defense or that the omission

13



undermines confidence in the outcome. Honiefaied to establish tit the Utah Supreme
Court contradicted or unreasdyaapplied United States Supreme Court precedent in denying

this claim. Therefore, the first claim for relief is denied.

SECOND CLAIM FOR RELIEF

TRIAL COUNSEL WAS INEFFECTIVE FORNTRODUCING HONIE'S INCULPATORY
STATEMENTS AT TRIAL DESPITE ACKNOW.EDGING THEY WERE INVOLUNTARILY
GIVEN, AND DESPITE THE STATE'S WILINGNESS TO STIPULATE TO THEIR
INADMISSIBILITY

Honie asserts that trial counsel was ieefiive for introducing at trial his custodial
statements, without first investigating the facts and circurostaof the crime, arrest and
custodial interrogation, and everotigh the state agreed to stipel& their inadmissibility at
trial. TR ROA 598:7. The state, on the othand, argues that ttiaounsel believed the
statements exhibited Honie’s remorse and¢bansel made a legitimastrategic decision to
introduce them.

A. Exhaustion

Honie presented this claim during his pognviction proceedings before the Fifth
Judicial District Court and the Utah Sepre Court. PCR ROA 66-68, 724-733; Opening Brief
of Appellant, 10/01/12, at 8-17, 50-56; Reply Brief of Appellant 05/16/13, at 11-20. The Utah
Supreme Court denied this claim on the meHtmie, 342 P.3d at 198-99. This court found that
Claim Two was exhausted and propdygfore this court. ECF No. 103.

B. “Clearly established” rule of law
The Utah Supreme Court based its ruling on this claif8taokland noting that Honie

had not demonstrated “that counsel’s repnégtion fell below an objective standard of

reasonablenessHonie I, 342 P.3d at 195 (quotirigtrickland,466 U.S. at 687-88). The Utah

14



Supreme Court reiteratetrickland’scommand that “a court must indulge a strong presumption
that counsel’s conduct falls within the witdinge of reasonablegfessional assistancd-donie
II, 342 P.3d at 195 (quotirigtrickland, 466 U.S. at 687-88). As stated aboS#jcklandis
clearly established law.
C. “Objectively unreasonable” application of Supreme Court precedent

Honie argues that the state court’s deafdhis claim constituted an “unreasonable
application of clearly-established federal law.” § 2254(d). idees that before deciding to
introduce his statements, trial counsel should lzaeepted the state’s offer to stipulate to the
inadmissibility of his custodial statemeimitsd should have investigated the facts and
circumstances of the crime and his arresp(ying, without supporting evidence, that trial
counsel did not do so). Honasserts that trial counsepgrformance was deficient and
prejudicial because it was only through trial colissgctions that jurors heard inflammatory and
prejudicial details about the crime, through Honie’s own statements, which would never have
come into evidence at trial but for trial coelis actions. The coufinds Honie’s arguments
unpersuasive.

Trial counsel Mr. McCaughey made clear frima beginning that he intended to admit at
trial two of the three custodialasements in order to (1) present a more accurate account of what
happened the night of the murder and (2) @leevidence of Honie’s remorse. McCaughey
moved to suppress the statements, however, and &ska ruling on their admissibility to create
a record that he was aware of the issue. TAR98:6. He informed the court, “So | am sort of
doing this for the record, so tihecord’s clear that we are awathat is, there may be some
Mirandaviolations in this case. Andwant the record to reflectahwe are pointing those out.”

Id. In response to trial counsel’sgiion, the state prosecutor stated:

15



This is a capital case . . nd the state will concede if counsel feels that in the

best interest of his client, the accused, that these are statements that should be

suppressed],] [t]he state does not warduwerreach or push or anything that may

be on the edge of denying the defendastf&ir day in court or violating his

constitutional rights. So | will concede strike, omit, not use and not refer to the

three statements of Officer Davis in anytloé proceedings if #t's the request of

the defendant.
Id. at 7. Trial counsel refused the prosecutor’srdifestipulate to the inadmissibility of the
statements and reiterated that the only reason belalenging the use of the statements at trial
was because “I don’t want two years down the road somebody coming back saying, hey, you
should have moved to suppress thesatements, because there wablitandagiven.” Id. at
11.

The court held a hearing on the mottorsuppress, denying it on the merits.at 12.
The court ruled that Detective iia properly advisg Honie of hisvliranda rights before taking
the first statement, and thabhie validly waived them. The cdualso found that under relevant
legal considerations, Davis was not requiretetadvise Honie before the second and third
interviews. The court relied ddavis’'s unopposed testimony thdbnie appeared to understand
what was going on and concluded that his intoxicatlid not invalidate either his statements or
the waiver of his rights. Honiegues that he was too intoxicatiedvoluntarily confess. But his
intoxication would have made his statement®luntary only if Davis exploited Honie’s
intoxication to extract his statements. The tc@alirt credited Davis’s ggimony that he did not
do so. The court denied the motion to supprasd,counsel introducdte statements during
trial.

The Utah Supreme Court reiterated that ur8tackland “a court must indulge a strong

presumption that counsel’s conduct falls witthie wide range of reasonable professional

assistance.” 466 U.S. at 688. In addition, the tcooired that, “strategichoices made after
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thorough investigation of law and facts reat to plausible djons are virtually
unchallengeable.Id. at 690. The court citeflyala v. Hatch530 Fed. Appx. 697 (10th Cir.
2013);Gardiner v. Ozmint511 F.3d 420 (4th Cir. 2007); akbhited States v. Fulk§83 F.3d

512 (4th Cir. 2012), and held that trial coufsetrategic choice to admit a defendant’s
inculpatory statements may be reasonahlefifrthers the diendant’s interestsSee Honie342

P.3d at 198-199. In holding that trial counsel’s decision was not objectively unreasonable, the
court stated the following:

Like the defense counsel lfulks, Mr. Honie’s trial counsel was dealt a similarly

“unpalatable hand.” As we have dissed, Mr. Honie’s trial counsel was

presented with a client who was clearly guilty of committing a heinous crime.

Here, trial counsel adopted a mitigatistrategy, attempting to highlight Mr.

Honie’s feelings of remorse through the@mission of statements Mr. Honie made

to police. In addition, unlike trial counsel @ardner,Mr. Honie’s trial counsel

not only had a specific strategic purpdseadmitting these statements, but

counsel also used them to further Hierd’s interest by attempting to present

mitigating evidence for both the judge and jury to consider.

Honie Il,342 P.3d at 199. Honie has not shown thdairminded jurist vould agree that the
Utah courts correctly resolvedis issue. Nor has he overcome the double deference owed to trial
counsel’s decision to admit the statements.

Honie repeatedly asserts that trial calrecided to concede guilt and introduce his
client’s inculpatory statemenégt trial without reviewinghe discovery or conducting the
necessary investigation requiredredsonable counsel. However,dites no record evidence in
support of this assertion. He pe@ss no evidence about what istigation trial counsel did or
when, or why trial counsel made the strategisiens that they diddonie argues that trial
counsel could have called witnesge testify that he was egtnely intoxicated. He does not

show, however, that their testimony would haetited the arrestingfficer’s testimony that

Honie appeared responsive at the scenahledto follow his directions, which, in his
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experience, intoxicated persons usually cannoNdo has he shown that the testimony of these
witnesses would have refuted Davis’s testimorat thonie appeared aveaof the situation, and
that his mental state did not app¢o be out of the ordinarylhus, Honie cannot show that all
fairminded jurists would have founddlnvestigation deficient.

Honie also argues that he was prejudisedause his statements to Davis presented
damaging evidence at the guilt phase. ECF Nat4l07-108. To prove prejudice, Honie would
have to show that absent his statements, thevéd have been a reasonable probability that the
jury would have had a reasonable doubt about his @a#.Strickland466 U.Sat 695. And he
would have to meet that burdentire context of “the totality ahe evidence before the . . .
jury.” Id. Honie has not met that burden. Overwhelgnéevidence of Honig’guilt independent
of any admissions to Davis ensured bonviction for aggravated murd&eeECF No. 70 at 69-
70. Even without Honie’s admissions, it was undisdwind indisputable that, at a minimum,
Honie killed Claudia (Lafter breaking into her homey@(2) while committing object rape.
Excluding his statements to Davis could not have made a better guilt-phase result reasonably
probablée?

Honie also argues that there was no purpasthe jury in the merits phase to hear
Honie’s admissions to Davis, which were “higlpirejudicial evidence,” when that jury would
not be deciding the penalty. ECF No. 121 at 116akdees that the juroed the merit phase
were only determining guilt or innocence, not agdagng mitigation, and therefore, they could

not consider evidence of remorse. Honie argues that because the jurors could not consider

3 Honie argues again that counsel should have challenged his statement at the scene that he stabbed her and killed
her with a knife. However, that argumaés not exhausted, because he nevade it to the state courts—he never

claimed that counsel should have challenged that statement. Also, trial counsel could loaablkeasncluded that

the trial court would find that the officer was not interrogating Honie when he agkere he got the blood. The

officer testified at trial that he asked about theodlbecause he was concerned about Honie’s safety.
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evidence of remorse at this stage of thd, tiiee statements onjyrovided proof that he
committed the murder and furthered the State’s allegations of aggravating circumstances.

Once again, Honie has not overcome the dodbference owed to trial counsel’s
decision to admit the custodiabttments. Counsel used thesthstatements, along with Honie’s
later full admission to the defense mental heakpert to support a mitigation theme—Honie’s
progression to full disclosure showed his resedor the murder. Because the evidence of
Honie’s guilt was overwhelming, trial counsegjiémately chose to focus on penalty mitigation.
See Florida v. Nixorg43 U.S. 175, 190-91 (2004) (“[T]he gigvof the potential sentence in a
capital trial and the proceeding’sdvphase structure vitallgffect counsel’s sategic calculus. . .
In such cases, ‘avoiding execution [may be]libst and only realistic result possible.™).

Honie attempts to distinguitixon by arguing that the Coudid not address whether
such a decision could be strategic when te tluat hears the mitigation evidence does not
decide the sentence during the pgnghase. The court finds thisstinction irrelevant in this
case. The evidence of Honie’s guilt was overwliednfor several reasons. He admitted at the
scene that he killed Claudia; tias the only surviving adult atehmurder scene; his arms were
covered in blood; and Claudiaypung grandchildren were the gridther persons present. The
evidence of Honie’s guilt is strengthened by fénet that he has never even suggested that
someone else committed the murder. Finally, because the sentencer for whom the evidence of
remorse would be relevant—the judge—wa®airesent for Davis’guilt-phase testimony,
counsel had no reason to wait to begin developing the mitigation case until the penalty phase.
Thus, trial counsel was justified in concedingrti€’s guilt and admitting the statements in order

to develop the mitigation remorse theme.

19



Honie has not met his burden of showingt thll fairminded jurists would have decided
this case contrary to the way the Utah Supr@umert did. The state coustdenial of this claim
did not constitute an unreasonable application of clearly-established federal law. Therefore, the

second claim for relief is denied.

THIRD CLAIM FOR RELIEF

TRIAL COUNSEL WAS INEFFECTIVE FOR FAIING TO PROPERLY ADVISE HONIE OF
HIS RIGHT TO HAVE A JWRY DETERMINE HIS PENALTY, RESULTING IN A JURY
WAIVER THAT WAS NOT KNOWINGLY AND VOLUNTARILY GIVEN

In Utah, capital defendants have a statutaiyt to jury sentencing, which a defendant
may waive with approval of the court aoonsent of the prosecution. Utah Code Ann.
§ 76-3-207(1)(b). At a pre-trial schedulingnéerence held approximately two weeks before
trial, counsel informed the court that he api@ted waiving the jury in the penalty phase to
“eliminate the need to death qualify this jury” ssalthat the evidence would only have to be put
on once, thereby simplifying the process. TR R&DR:3-4. Trial counsel desbed it as “short
circuit[ing] things quite a bit, espedwlthe death qualification of the jury.Id. at 4. After
discussing the relatively new stadwith the trial court, trial@unsel explained that the court’s
decision to accept the waiver was determibgavhether the waiver is knowingly and
intentionally madeld. Trial counsel informed the court tha¢ had discussed the waiver with
Honie who agreed to it and thiiie State had provided the necessary statutory coibesit 4-5.
The prosecutor then asked for assuranceghbatourt would consider imposing the death
penalty. The judge noted that impagthe death penalty was “thesst thing a judge would want

to do,” but said that he would impose the degmhalty if, after listeningo the aggravating and

mitigating factors, he felt it was appropriate and the facts and circumstances of the case

20



warranted itld. at 7-8. When asked by the trial judgeetlier the number of withesses would be
the same with either a judge @jury determining sentence, traunsel noted that he would call
fewer witnesses during the penalty phase ifuldge, rather than ary, were to consider
sentencing.ld. at 9. The judge responded, “Thatiat a factor in my decision.”

The prosecutor noted that time wasd an issue with him eitheHe said that in a case of
this magnitude, he wanted to give the defentlabenefit of the doubt on every request. He
said, “If the defendant wants @nd the state can, within theunds of ethical and moral and
legal restraints do it, then | want to do it. listdefendant wants to wai\a jury, | want to give
him that opportunity and err on the said [sictafition to the defendant. . . . | don’t want to
make him face a jury in the penatilase if he doesn’t want toldl. at 9-10. In response, trial
counsel said, “[tlhe othehing, the time factor with us, thatekn’t really entemto it. . . . the
decision was made for other reasons than thdtdt 10. Trial counsel then requested more time
to review the waiver with Honikeefore the colloquy with the judgiel. at 10-11.

Honie signed a written “Waiver of Jury in Penalty Phakk.at 11; TR424. The waiver
form stated that pursuant to § 76-3-207, Hokiewingly and intelligentlywaives his right to
have a jury determine the sentenin the above-entitled casethe event the Defendant is
found guilty of Aggravated Murder in the gyplhase of the proceedings.” TR424. The waiver
further stated that Honie had discussed the evamith trial counsel; th“been advised of the
full scope of options and ramifications” of waig a sentencing juryna allowing the judge to
determine the penalty; had specifically waivdae“tight to have a jury of twelve persons
determine the penalty”; undeosid that “it would onlytake one (1) juror tdissent or vote
against imposing the death penadtgd that ten (10) jurors arefcient to impose a sentence of

life without the possibility of parole.fd.
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In court, trial counsel reviesd the jury waiver form thatonie had signed. TR603:11.
Honie affirmed that he had read the waiver, exetitt talked to his counsel about it, told his
counsel that he had no questi@am®ut it, and understood itertsequences. Trial counsel asked
Honie if he had read and understood the waiaed whether he understood that he was giving
up his right to have a jury of twelve peopleide the penalty phase of his case if he was
convicted. Honie was also asked whether toainsel had explained torhithe ramifications of
the twelve- person jury: if ongerson dissents, the death penalty will not be imposed; if ten
people can agree, then life in prison without parole will be ighoznd if fewer than ten people
agree, life imprisonment with the pdsiity of parole will be imposedd. at 11-12. Honie
answered affirmatively and confirmed that heswaluntarily waiving his right to have a jury
decide the penaltyd. at 12. Honie confirmed that no oneecoed or forced him to waive his
right; that he was not under the effects of alcahalrugs; that he hatb questions for counsel
or the trial court; that there was doubt in his mind this was wha¢ wanted to do; and that his
decision was based on counsel'siad but was his decision alord. at 13.
The trial court then followed up with this exchange with Honie:

THE COURT: And then, do you undéxad that to not receive the

death penalty you would have to have—I don’t know quite how to

put this in layman’s terms andlksbe accurate legally—but with a

judge, there is just one person ywauld have to convince. There

is a reasonable doubt with jiffors, you got 12 chances to

convince somebody that there issasonable doubt there. So do

you understand that you are redgcyour field there for 12 down

to one?

THE DEFENDANT: Yes.

THE COURT: | don’t want to insulgour intelligence, but do you
understand that?

THE DEFENDANT: Yes, | do.
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THE COURT: And you still want tgo ahead with the waiver of
the jury for the penalty phase?

THE DEFENDANT: Yes, sir.
Id. at 14.

In state post-conviction review, Honie submiteedaffidavit in which he attested (1) he
did not understand the term “mitigation,” “whajgravators and mitigators were,” or what the
process would be; (2) trial counsel and the defemgestigator told him it would be a good thing
to waive the jury because “the judge wasing and likely to go foa life without parole
sentence”; (3) counsel told hint Would have to be [his] decision to waive the jury”; (4) no one
told him the jury’s role at sentencing “and wias necessary for a death sentence”; (5) after
waiving the jury, a “jailhouse lawyer” told himahhe had made a mistake, and that he only
needed one holdout juror to getife sentence; and (6) abarte week after getting the
“jailhouse lawyer’s input,” he &ed trial counsel to withdraw ¢hwaiver, but trial counsel told
him it was too late. PRC811-12. Honie conchlid§i]f | had understood the differences
between a judge determination anpliry determination, | would hawone with the jury in the
penalty phase and natived the jury.1d. 811-12*

Honie argues that trial counseés ineffective for failing t@roperly and adequately
advise Honie of his right to kia a jury determine his sentenead for failing to move to
withdraw his jury waiver upon the requestHinie prior to trial. Honie argues he was
prejudiced by trial counsel’'s actions, becaugefdnutrial counsel’s deficient performance, he
would have withdrawn his jury waiver and had kentence decided by a jury of twelve peers,

rather than one judge.

4Mr. Honie later said that the court’s misstatement led him to believe that he could more easily convince the judge
than twelve jurors. This statement was notudeld in Honie's post-conviction affidavit.
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A. Exhaustion

Honie presented this claim during his postraction proceedings to the Fifth Judicial
District Court and the Utah Supreme CouPiCR ROA at 68, 752-766; Opening Brief of
Appellant, 10/01/12 at 17-22, 67-75. The Utaipi®me Court denied the claim on the merits.
Honie,342 P.3d at 200-02. This cofmund that this claim wasxBausted and is now properly
before the court. ECF No. 103.

B. “Clearly established” rule of law

The Utah Supreme Court based its decisioStickland holding that “trial counsel’s
advice to waive a jury at samtcing was not objectively unreamble under the first prong of
Strickland,” and that even if it did constitute deficient performance, “Mr. Honie was not
prejudiced under the second prondgstifickland.” Honie 11,342 P.3d at 200. As described
above Stricklandis clearly established Federal law.

Honie also relies oAdams vUnited States ex rel. McCanBl7 U.S. 269, 272-73
(1942), for the proposition that a defendant may wtieeright to a jury tribwhen “there is an
intelligent, competent, self-protecting waiver” and an “exercise of a free and intelligent choice.”
McCannis a Supreme Court decision that was thedatihe time of the ate-court adjudication
on the merits and that squarely addresses the &fsuhat is required for a defendant to waive
his right to a jury trial. It iglearly establisheBederal law.

C. “Objectively unreasonable” application of Supreme Court precedent

As discussed in Claim One, above, ttosirt may grant a writ of habeas corjomy if
the state-court decision involvaa “unreasonable application” Gflearly established Federal
law.” 8§ 2254(d)(1). A decision which is incorrexteven clearly erroneous, may not necessarily

be unreasonabld.ockyer v. Andradeh38 U.S. 63, 71 (2003). A stateuctis decision is not an

24



unreasonable onefiirminded juristscould disagree about whethiewas decided correctly.
Harrington,562 U.S. at 101. The Supreme Court hagdtttat the standard is intentionally
difficult to meet, preserving the authorityissue the writ only in cases where eviayminded
jurist would agree that the statourt decision was incorredd. at 102. The fairminded jurist
standard is extremely deferential, requirkhgnie to show that #thUtah court’s decision
amounted to an “extreme malfunction[ ] in thatstcriminal justice stem” that is “well
understood and comprehended in existing b@yond any possibility for fairminded
disagreement.Id at 102-03. The Tenth Circuit descriltbeé standard as follows: “Under the
test, if all fairminded jurists wuld agree the state court deoiswas incorrect, then it was
unreasonable and the habeas corpus writ shoujddmeed. If, however, some fairminded jurists
couldpossiblyagree with the state court decisiorertht was not unreasonable and the writ
should be denied.Frost v. Pryor,749 F.3d 1212, 1225 (10th Cir. 2014).

The State of Utah provides a right to jsgntencing in its capital murder sentencing
statute, Utah Code Ann. 8§ 76-3-207(1)(c) and (&l hus any waiver of this right must comport
with the demands of Fourteenth AmereilthDue Process and Equal ProtectiSee Evitts v.
Lucey,469 U.S. 387, 393 (1985). In the recknirst case, the United States Supreme Court held
that a capital defendant has a constiuai right to be sentenced by a juiurst v. Florida,136
S. Ct. 616, 624 (2015). And because this casdsdvith capital sentencing procedure, the
Eighth Amendment requirement for reliability in dapcases is also iplicated. The Supreme
Court, inGregg v. Georgia428 U.S. 153, 187 (1976), noted that “[t]here is no question that
death as a punishment is unidgnets severity and irrevocabiit” Thus, “[w]hen a defendant’s
life is at stake, the Court has been partidulaensitive to insure that every safeguard is

observed.1d. The Supreme Court has also found thaeotonstitutional rights are implicated
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during the sentencing phaseaotapital trial given its trial-like nature, providing capital
defendants with greater protemis during capital sentencitigan in ordinary sentencing
proceedings.See Strickland466 U.S. at 686-87 (finding theecause a capital sentencing
proceeding is more like a trial than an oty sentencing proceeding, the Sixth Amendment
right to the effective assistano&counsel exists dimrg capital sentencingroceedings).

In Honie’s case, the state court held tinal counsel’s advice to waive a jury at
sentencing was not objectively unseaable under the first prong $frickland that Honie’s
waiver was knowing and voluntarynéeven if trial counsel’s faile to move to withdraw
Honie’s waiver was deficient performancegriie was not prejudiced under the second prong of
Strickland

1. Strickland Performance Prong

The state court began its aysb with a strong presumption that trial counsel acted
competently. Unde®trickland “a court must indulge a stig presumption that counsel’s
conduct falls within the wide range kidasonable professional assistante.at 689. When
assessing whether a petitiotais demonstrated that hisoaney’s representation was
constitutionally deficient, the court looks to “tfects of the particulazase, viewed as of the
time of counsel’s conductltl. at 690. In order to overcomeathpresumption, Honie must show
that trial counsel’s “represettian fell below an objective ahdard of reasonableness” under
“prevailing professional normsl|d. at 688.

a. Advice to Waive Jury Sentencing

First, the state court reasoned why trial celissadvice to waive the sentencing jury was

objectively reasonable. The statourt acknowledged that “[ijiotinsel had a reasonable basis

for advising a client to waive a jury at senting, we will not second guess that strategic
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decision.”Honie Il,342 P.3dat 200 (citingwWiggins v. Smith639 U.S. 510, 523 (2003)). The
state court relied omaylor v. Warden905 P.2d 277, 284 (Utah 1995), where the Utah Supreme
Court held that counsel may reasonably presuiteattrial judge “will @ply the law justly and
make an impartial decision in both the guiltdgpenalty phases of a capital trial,”and “will
disregard any personal beliefs and disghéehis or her duty to apply the lawfonie I, 342 P.3d

at 200 (citingTaylor v. Warden905 P.2d 277, 284 (Utah 1995)he state court continued,

noting that “[ijndeed, absent any specific allegations of perdmas] we cannot conceive of any
situation in which choosing a judge over a junyuld not constituta legitimate tactical
decision.”ld. Citing Taylor, the state court held that givéhe overwhelming evidence of Mr.
Honie’s guilt and the gruesome nature of thmet” and the judge’s statement that imposing a

death sentence was “the lashtha judge would want to doif “was not unreasonable for trial
counsel to conclude . .. that Mi#onie would fare better withjadge rather than with a jury.”
Honie 1l,342 P.3d at 201. The state court further nobed at the scheduling conference in
which Honie waived his right to a jury, théalrjudge “acknowledged that, although he was not
philosophically opposed todihdeath penalty, he would grimpose it if the facts and
circumstances of the case warrantedid.”

A defense counsel’s decisionddvise a defendant to waiveshight to jury and proceed
with a non-jury trial is dclassic example of strategtrial judgment” for whiclstrickland
requires highly deferential judicial scrutirfyee Hatch v. Oklahom&8 F.3d 1447, 1459 (10th
Cir. 1995),overruled on other grounds liyaniels v. United State254 F.3d 11801188 n.1
(10th Cir. 2001)). Counsel’'s advite his client to waive a tridy jury “constitutes a conscious,

tactical choice between twviable alternativesId. For counsel’s advice to rise to the level of

constitutional ineffectiveness, the decisiomi@ive a jury must have been “completely
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unreasonable, not merely wrong, so that it bearselationship to a possible defense strategy.”
Id. The state court concluded that in this caseemyithe gruesome nature of the murder Honie
committed, as well as the trial judge’s statetaem the record, trial counsel could have
reasonably believed that it was better strategy for Honie’s sentence ieddeytthe judge rather
than a jury.

Honie argues that this is anreasonable fact determination because while it is true that
such a motive would not be unreaable, there is nothing in the reddo indicate that this was
counsel’'sactualreason for advising Honie to wa a jury at sentencing.Strickland however,
calls for an inquiry into the objective reasoratdss of counsel’s perinance, not counsel’s
subjective state of mindHarrington, 562 U.S. at 110. Honie proffers no evidence that
counsel’s advice was objectively easonable. Honie points téalrcounsel’s comments to the
state court that waiving the sentencing jury wiostteamline the trial. After both the court and
the prosecutor clearly expressbdt saving time and shorteningttrial were not a concern to
them, trial counsel told the trial court that thedirequired to death-qualify the jury did not enter
into the defense decision to waive the jumyd #éhat “the decision was made for other reasons
than that.” TR ROA 602:10. Hamargues that trial counsel newedicated what those “other
reasons” might be and his statement at this tiomradicted statements that he made before and
afterward, which indicate his reasons for the advicedive a jury was that he wanted to shorten
the time it would take to try the casBut these comments referred to #fectof waiving the
jury, not the reason for the waiver; trial coursebmments were made in the context of a
scheduling hearing, where the jedganted to discuss timing asécurity issues involving the

capital trial and jurnyselection. TR 602:4—6.
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If trial counsel advised Honie to waiveetfury for reasons that were not objectively
reasonable, Honie has not proffd what those reasons wevdithout more, trial counsel’s
comments do not show that counsel’s adviae Boo relationship to a possible defense
strategy.”Hatch 58 F.3d at 1459. Rather, without anydewce to the contrary, Honie has not
demonstrated that the state court decismntradicted or unreagably applied clearly
established federal law. @&tstate court’s analysis mgnized and correctly appli€trickland’s
performance prong.

b. Knowing and Voluntary Waiver

Second, the state court rejected Honie¢giarent that his waiver was not knowing and
voluntary. Honie argues thatelury waiver form that weaexecuted and the colloquy that
occurred were inadequate to ensure thatgiver of jury semincing was made knowingly,
intelligently, and voluntarily, in contravention tife Eighth and Fourteenth Amendments of the
United States Constitution. Specifically, Hoargued to the state court that he was not
informed that (1) he had the right to an inf@rsentencing jury; (2) ghjury would have to
weigh aggravating and mitigating factors; angh& was never properly instructed on what
aggravating and mitigating factors actually atenie Il, 342 P.3d at 201. The state court
reasoned that Honie’s claim tHa was not notified regarding hight to an impatrtial jury and
the use of aggravating and mitigating factorat relevant to his choice between a judge and a
jury in terms of sentencing’dzause either one “guaranteedrigét to an impartial sentencer
who would weigh the aggravating and mitigating factolis. The state court held the relevant
consideration in Honie’s decision to waive j@gntencing “was the difference between a single
judge and a twelve-person jurywhich was described to Handuring the scheduling hearing

where the trial court speaifally asked whether “Honie understood that he was reducing his
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chances of convincing a person to vote agairestieath penalty from 12 [sic] down to on&d”
Thus, the state court held, “the relevant distomcbetween sentencing lyjury or a judge was
explained to Mr. Honie and he affirmed te ttourt that he undeood the distinction and
wanted to proceed with the judge at sentencitty.”

The Supreme Court has emphasized the itapoe of a criminal defendant’s Sixth
Amendment right to a trial by jury and thats right may only be ceded by a knowing,
voluntary, and intelligent waivetdnited States ex rel. McCanB17 U.S. 269, 272-73 (1942).
The importance of this fundamental right is eefed in Federal Rules of Criminal Procedure 23,
which mandates that all waives§jury trials be in writingsigned by both parties, and approved
by the court on the record. Utah Rules of GmathProcedure 17 mandatéelony cases be tried
by a jury unless the defendant waives a jury iaropourt with the approval of the court and the
consent of the prosecution. At issue in thisscaiah Code Ann. § 76-3-207(1)(c)(i) provides a
right to a jury sentencing icapital felony cases, which tdefendant may waive with the
approval of the court and consent of thesgcution. “Under prevaig professional norms,
competent defense counsel is expected to emscrieninal defendant receives the benefit of
those well-establisheduy waiver] proceduresYickers v. SuperintendeGraterford Sci858
F.3d 841, 851 (3d Cir. 2017).

This same standard for waiver of a junyrél applies to capital sentencing proceedings,
given that capital sentencing proceedings areertike a trial than aordinary sentencing
proceeding.See Strickland466 U.S. at 686 (Holding that whiéa ordinary sentencing “may
involve informal proceedingsd standardless discretion in tientencer,” a capital sentencing
proceeding “is sufficiently like aitl in its adversarial formaina in the existence of standards

for decision, [internal citations omitted], thatursel’s role in the proceeding is comparable to
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counsel’s role at trial.”) (citations omitted). Thiiecause Honie had a state statutory right to be
sentenced by a jury in his capital murder cdasgas incumbent upon trial counsel to ensure that
Honie was fully informed about his optionsdathe consequences of waiving a jury.

Under the Utah capital sentencing scheme,idenation of guilt-phase aggravators is
permissible during the penalty phase. UZalde Ann. § 76-5-202(1). Once a defendant has
been found guilty of a capital felony, the edken goes to a sentencing phase where the
aggravating circumstances found in the guiltgghaay be considered. Utah Code Ann. § 76-3-
207(1), (3) (1995). The United States SupremarCand the Utah Supreme Court have held
that the consideration of aggeding circumstances in both the ljgphase and the penalty phase
of a trial does nadle factashift the burden of proof to trdefendant or render the sentencing
scheme unconstitutiongbee Lowenfield v. Phelp484 U.S. 231, 246 (1988 arsons v. Barnes
871 P.2d 516, 528 (Utah 1994). Instead, “a defendant is simply given an opportunity to present
additional, less obvious mitigation evidence ifdrechooses. The burden of proof is never
shifted to the defendantState v. Lafferty20 P.3d 342, 376 (Utah 2001). Before the death
penalty may be imposed, a jury (or judge) ndetsermine beyond a reasonable doubt that (1) the
aggravating factors in their totality outweigh théigating factors in their totality, and (2) the
imposition of the death penalty is justifiadd appropriate under the circumstanétesat 376—

77. “Then, having weigheall the circumstances, the jury ynahoose to impose the death
penalty. Such a punishment is never mandatechposed automatically, regardless of whether
evidence is offered in mitigation. The den never shifts to the defendand’ at 377.

The Court concludes the fadbthis case show that Hals jury waiver was knowing

and voluntary, and thus the state-court denisvas not contrary to or an unreasonable

application of clearly estabhed Federal law. § 2254(d)(1jonie argues that his federal
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constitutional rights were violated when triauosel failed to inform him (1) that he had a
statutory right to an impartial jy that would have to find thale totality of the aggravating
factors outweighed the mitigating factors beyomdasonable doubt for the death penalty to be
considered; and (2) that thet& carried the burden of prag that the death penalty was
appropriate. These argumsrre without merit.

First, as the state court explained, Hon@&m that he was natotified regarding his
right to an impartial jury and the use of aggtangand mitigating factoris not relevant to his
choice between a judge and jury in terms oftsecing, because regardless of whether he was
sentenced by a judge or jury, Was guaranteed the right to iampartial sentencer who would
weigh the aggravating and mitigating factdenie 1, 342 P.3d at 201. Hagis argument that
the state court failed to explain how Honie would know he was entitled to an unbiased jury
presupposes that a judge is notiasbd or is somehow held taldferent standard of proof in
deciding what pergy to impose.

Second, the state court decision did not ungioti®nally shift the burden to Honie to
“convince” someone to vote against the deatiajig. Honie affirmed both in writing and in
court that he understood the digseg vote of only one of twelve jurors would foreclose a death
sentence. As the trial court explained, witkelve jurors, there were “12 chances to convince
somebody that there is reasonable doubt,” but avjtidge he had “red[ed] his field” of
chances down from “12 to one.” TR 602:14. The state court found the trial court explained to
Honie the relevant distiion between sentencing by a jury or a juddeniell, 342 P.3d at 201.
While inartfully phrased, the tili@ourt’s question to Honie vether he understood that he was

reducing his chances of convingia person to vote against thatepenalty from twelve down
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to one did not shift the burden of proof torie or otherwise invalidate his waiver. Honie
understood that with a single judgesplit decision was not possille.

In Adams vUnited States ex rel. McCanBl7 U.S. 269, 275-78 (1942), the Supreme
Court held that a defendant mayivweathe right to a jury trial when “there is an intelligent,
competent, self-protecting waiver” and an “exercise of a free and intelligent choice.” The
Supreme Court has explained that a waiver motking, intelligent, and sufficiently aware if the
defendant fully understands the nature of the right and how it would likely apply in general
circumstances—even though the defendant makmmt the specific detailed consequences of
invoking it.” United States v. Ryi§36 U.S. 622, 629-30 (2002). Even if a criminal defendant
“lack[s] a full and complete appreciation of all the consequences flowing from his [Sixth
Amendment] waiver, it does not defeat the Stasiiowing that the information provided to him
satisfied the constitutional minimumPatterson v. lllinois487 U.S. 285, 294 (1988) (citation
omitted).

Honie cites no Supreme Court precedent thafendant must be specifically apprised of
his right to an impatrtial jury or of the burdefiproof in order to knowingly and intelligently
waive his right to a jury for sentencing. Naofethe cases Honie citelescribes a particular
colloquy necessary to validate a defendant’s @radf a right to a sgencing jury. On the
contrary, the Tenth Circuit has explainedttivhen insuring such waivers are knowing,

voluntary, and intelligent, courts should inform defendants that a jury is composed of twelve

SHonie did not raise the burden of proof issue withstfage court. Although Honie now argues before this
Court that the trial judge’s statement led him to believe it would be easier to convince the judge than the jury, Honie
did not attest that he believed that. Instead, he argued only the impatrtiality issue before the state court and attested
that “if | had understood the differences between a judge determination and a jumyjrgsten, | would have gone
with the jury in the penalty phase and not waived the jury.”
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members of the community, defendant may takeipgury selection, jury verdicts must be
unanimous, and a waiver means the talone decides gior innocencelnited States v.
Robertson45 F.3d 1423, 1432 (10th Cir. 1995). Utaturts look to the totality of the
circumstances to determine whether a defendantyai@ived his right to a jury trial; while a
court should advise a defendant of the impligatiof his waiver, it is “under no obligation to
provide an exhaustive explation of all the consequences of a jury waiv&tate v. Hassari08
P.3d 695, 699 (Utah 2004). Therefore, Honie has nobdstrated that the state court decision is
contrary to or involves an unreasonable applcatif clearly established federal law.

2. Strickland Prejudice Prong

Honie argues that his constitutional rights wess afiolated when trial counsel failed to
withdraw the jury waiver ate Honie genuinely understood—eaftalking to “a jailhouse
lawyer’—that “all [he] needed was one juror tdchout and [he] would get life without parole”
and he told trial counsel thié wanted to withdraw the war. The state court accepted
Honie’s assertion that he attemgbte withdraw his jury waivergnd that his counsel refused to
act on his request, telling him it was too laten though the trial was still a week aw#&jonie
Il, 342 P.3d at 201. The state court did not, éwav, decide whether this amounted to
ineffective assistance of counsel because it found that Honie was not prejudiced because he did
not establish “that the outcomeluf sentencing would have bedifferent had he opted for jury
sentencing.”ld. Honie argued in state court that hesvpaiejudiced because, but for trial
counsel’s error, he would not have waived hghtito a jury determination of sentence. PCR
811-812. Honie argues that the staburt applied an incorrect puejce standard in the context
of a waiver of a constitutional right to a sentencing j&ge Hill v. Lockhar474 U.S. 52, 59

(1985).
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When assessingtricklandprejudice, the court asks “wther the petitioner has shown
that there is a reasonable proliiadbthat, but for counsel’s unprofessional errors, the result of the
proceeding would have been different,” withreasonable probability” meaning “a probability
sufficient to undermine confidence in the outcon®&trickland 466 U.S. at 694. Applying
Strickland the state court held thattine context of Honie’s claimegarding failure to file a
motion to withdraw his jury wiaer, Honie failed to satisfthe prejudice prong because he
“offered no evidence tending to establish thatdlitcome of his sentencing would have been
different had he opted for jury sentencingdnie I, 342 P.3d at 201.

Honie argues the state court npiphed the term “proceeding” to mean that he needed to
establish that he would have received a morertible sentence had he been sentenced by a jury
instead of a judge, when instead, the correct inquiry udiler. Lockhartis whether the result
of the waiver proceeding, not the sentencing, would have been differéfill, lthe Supreme
Court addressed an ineffectivesasance of counsel claim basedamunsel’s failure to inform a
petitioner of the consequences of his guilty plemil@r to Honie, the petitioner alleged that this
lack of information about the right he was mejuiishing made his entire guilty plea “involuntary”
and “unintelligent.” 474 U.S. at 56. The Counhcluded that the appropriate focus was on the
process that led to the petitigrferfeiting a constitutional righand thus the “defendant must
show that there is aasonable probability thalbut for counsel’s errs, he would not have
pleaded guilty and would hawesisted on going to trialfd. at 59. The Court focused on the
outcome of the guilty plea proceeding, rathanthequiring the defendant to demonstrate that
but for counsel’s error, he would not have pkzhduilty and would havachieved a better result

at trial. Id.
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Honie argues that the guilty plea context issppropriate analog to the context of his
case because he had a statutory right togangencing under Utah’s capital murder sentencing
statute, Utah Code Ann. 8§ 76-3-207(1)(c) and (8l hus any waiver of this right must comport
with the demands of Fourteenth AmereithDue Process and Equal ProtectiSee Evitts v.
Lucey,469 U.S. 387, 393 (1985). Honie argues thevent proceeding wén considering an
ineffectiveness of counsel claim in the context of a juryesaig waiver is the sentencing
waiver proceeding and not the trial itselfus, the proper showing of prejudice need only
demonstrate that but for counsel’s deficient performance, he would have withdrawn his jury
waiver and had his sentence decided by a jutwelve peers, rather than one judge.

Honie has not demonstrated that the statet contradicted or unreasonably applied
clearly established Sugme Court precedenHill was decided in the context of counsel’s
advice to plead guilty and addredgbe appropriate way to franstricklandprejudice when
counsel’s ineffective assistance caused a defendant to agree to conviction and forego a judicial
proceeding altogether. However, a guilty plea andige~af jury trial arenot a set of facts that
are “materially indistinguishable.Williams v. Tayloy529 U.S. 362, 405 (200lill does not
squarely address Honie’s situation, wherepite counsel’s assumede-trial ineffective
assistance, Honie did not agree to a sentendeaih and forego a judiciptoceeding altogether
but waived his right to be sentenced by a jury and instead had the judge determine his sentence.

Honie cites no cases extending Hi# prejudice analysis to jury waivers. Circuit courts
have applied the usu8tricklandprejudice analysis in the context of jury waive3se Correll v
Thompson63 F.3d 1279, 1292 (4th Cir. 1995) (denyingefetin petitioner’s claim that counsel
improperly advised him to waive a jury trial because “the evidence against Correll was

overwhelming, and we have no doubt that had the lbaen presented to a jury the same result
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would have obtained.”Green v. Lynaug868 F.2d 176, 178 (5th Cir. 1989) (holding petitioner
failed to establish prejudice frooounsel’s advice to waive thgy when nothing in the record
established that, but for counsel’s errorsdiféerentfactfinder (i.e. a jury) would have been
reasonably likely to arrive at a differeoutcome.”) (emphasis in originaBrown v. Pitcher19
F. App’x 154, 157-58 (6th Cir. 2001) (“[E]ven ifig assumed that counsel should have advised
[petitioner] to withdraw waiver of jury tria[petitioner] has failed to demonstrate prejudice to
his defense, i.e., that the result of gyjtrial would have been different.”).

Notably, the Third Circuit recently revised iteprdice test in the coext of jury waiver.
In United States v. Lilly536 F.3d 190 (3d Cir. 2008), the corgjected the apjmation of the
Hill prejudice standard to jury waiver. Applyi&grickland the court held that whether or not a
petitioner was prejudiced by inefteée counsel when deciding to waithe right to a jury trial is
determined by looking at whether “in the absenceoninsel’s advice, another fact finder (i.e. a
jury) would have been reasonably likébyarrive at a different outcomdd. at 196. InVickers
v. Superintendent Graterford S@58 F.3d 841 (3d Cir. 2017), the court modifiiitl’s
prejudice test for ineffective assistance claimgiig waivers to whether defendant established a
reasonable probability that but for his counselikifa to ensure a proper waiver of his Sixth
Amendment right to be tried before ayjuhe would have exercised that riglt. at 857. The
court reasoned that aftertisupreme Court’s decisionluafler v. Cooper566 U.S. 156 (2012),
the process-based testHlifl is not limited to situations iwhich counsel’s ineffectiveness
prevented a judicial proceedifrgm occurring at all, but ab applies when the defendant
ultimately received a fair adjudication, so lcegcounsel’s ineffectiveness affects not the
propriety of the proceeding itself, but “the faisseand regularity of the processes that preceded

it.” Vickers 858 F.3d at 857 (quotirigafler, 566 U.S. at 169)Lafler also addressed a guilty
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plea, albeit an allegation thedunsel’s deficient performance cad defendant to reject a plea
and go to trial. InVickers the Third Circuit held thelill standard applie® any ineffective
assistance claim based on a pratHprocess that causes a defendant to forfeit a constitutional
right; the proper prejudice inquiry is whethike defendant can demonstrate a reasonable
probability that, but for counseligeffectiveness, he would have opted to exercise that rayht.

Of courseVickersis not a holding of th8upreme Court that was the law at the time of
the state-court adjudication. There is neatly established feda law extending thélill
prejudice standard to jury trial waive&ee Williams v. Taylp629 U.S. 362, 412 (2000). Thus,
the state court did not unreasonably apply cjesstablished federal law when it applied the
usual ineffective assistance préice standard in accord wigtrickland—whether the outcome
of Honie’s sentencing would have beeffatent had he opted for jury sentencifgrickland
466 U.S. at 694. Honie clearly has nwt his burden under that standard.

Even assuming that Honie articulates theexrprejudice standard, he cannot meet his
burden. Honie asserts that he need onlyafestnate that if not focounsel’s deficient
performance, he would have withdrawn his jugiver and proceeded with a jury during the
penalty phase diis trial. UndeHill, however, “[a] mere allegatn that [a defendant] would
have insisted on a trial . . . is ultimately insufficient to entitle him to reh&flér v. Champion
262 F.3d 1066, 1072 (10th Cir. 2001). Instead, in determining whether trial counsel’'s
ineffectiveness was prejudicial, the court asiisether going to trial would have been
objectively ‘rational under the circumstance$iéard v. Addison728 F.3d 1170, 1183 (10th
Cir. 2013) (quotindPadilla v. Kentucky599 U.S. 356, 372 (2010))o determine rationality, the

court should assess “objective facts specific to a petitiolterThe Tenth Circuit “remain[s]
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suspicious of bald, post hoc and unsupported statenthat a defendawbuld have changed his
plea absent counsel’s errord’ at 1184.

Honie’s showing of prejudice falls short. Homitested that he would not have waived a
sentencing jury if he had understood the diffieeebetween judge afary sentencing. Honie
presents no argument in support of how he was lctuajudiced as a mailt of trial counsel’s
failure to move to withdrawis waiver; without more, Honieffectively asks the Court to
presume prejudice because trial counsel faileddee to withdraw. But as previously discussed,
the state court found that he did understandlitierence. Moreover, the circumstances of
Honie’s crime weighed heavily in favor of posing a death sentence. As the state court
recognized, “a defendant will oftenréabetter with a trained jurighan a lay jury, especially
when the crime is particularly heinousidnie Il, 342 P.3d at 201 (citingaylor v. Warden905
P.2d 277, 284 (Utah 1995)). Honie does not alleggutige harbored any f®nal bias in this
case.

Finally, as previously discussea defendant has a constitutibnght to a jury trial that
is waivable as long as the wanis knowing and intelligenPatton v. United State281 U.S.

276, 312 (1930)verruled on other grounds Williams v. Florida 399 U.S. 78, 90 (1970). The
Supreme Court has not addressed the issuhether an accused who has knowingly waived a
jury trial must be permitted to withdraw theiwer. Courts that havaddressed the issue have
held that withdrawal of a jury viiger is ordinarily within the discretion of the trial court and thus
the constitutionally guaranteed proceeding at issaadsfendant’s right to jury trial, not the

right to withdraw the waiveiSee, e.g., Sinistaj v. Bu6 F.3d 804, 808 (6th Cir. 1995) (finding
no authority for the propositiondh“when a state court abugesdiscretion in denying a

defendant’s motion to withdraw agumiously filed waiver of jury trial, the result is a violation of
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the United States Constitution.Qrosby v. Schwart678 F.3d 784, 790-91 (9th Cir. 2012)
(“We reject [petitioner’s] argument that the stateirt’'s conclusion as to the withdrawal of jury
waiver was contrary to or an unreasonabldieation of Supreme Couprecedent.”). Similarly,
Honie does not cite any Supremeu@acase that deals squarely with the issue in the context of
withdrawal of his waiver of right to jury sentencing. Hosiglaiver was knowing and voluntary,
and he has not addressed much less demonsivhtgtier the state court would have exercised
its discretion to grant any sk motion to withdraw. Acaalingly, Honie has failed to
demonstrate that he was prepeti by counsel’s ineffectivenegsder the standard articulated in
Hill. Honie has failed to establish that the UBatlpreme Court contradded or unreasonably
applied United States Supreme Court precedentrigiag this claim. The court therefore denies
the third claim for relief.

FOURTH CLAIM FOR RELIEF
TRIAL COUNSEL WAS INEFFECTIVE FOR FAIING TO INVESTIGATE EVIDENCE OF
AGGRAVATED SEXUAL ABUSE OF A CHIWD, WHICH THE STATE INTENDED TO
INTRODUCE AS AN AGGRAVATING CIRCUMSTANCE IN SUPPORT OF THE DEATH
PENALTY, AND FOR INTRODUCING THIS EVDENCE DURING THE PENALTY PHASE
DESPITE THE FACT THAT THE JURY [ NOT FIND IT AS AN AGGRAVATING
CIRCUMSTANCE DURING THE MERITS PHASE.

Honie argues that trial counsedas ineffective for allegedly failing to investigate
evidence that Honie sexually abused a mindh@scene of the crime, and for introducing, at
sentencing, Honie’s confession to the defengeert, Dr. Cohn, regairty the sexual abuse.
During the merits phase of the trial, the juromd ot find aggravated seaabuse of a child as
an aggravating circumstance. During the pgnalitase, however, the defense expert, Dr. Cohn,

testified that Honie had tearfully admitted to tteat he digitally penetrated D.R. while he hid

from police. Trial counsel arga that the admission was eviderof Honie’s remorse. Honie
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asserts that trial counsel was ineffective foradtrcing the confession waibut first investigating
claims that D.R.’s father, ambt Honie, had molested her.

In a Child Abuse Neglect Report that wastd the Cedar City Police Department
homicide file, it was reportetthat Tom Vaughn, the on-call worker for the Department of Child
and Family Services, reported to the scene atettpgest of the Cedar City Police Department to
take custody of the three chidh who were present. PCR 358&dar City Police Department
Records. Accordig to the report:

In route to the Family Support Center,Kdo#a told this worker her daddy (name

unknown at the time of intake) does ttosher: “my daddy does this to me,” she

then demonstrated with her hand the fing&tle were discussing the circus then

[D.R.] out of the blue mentioeher daddy does the finger to her.

PCR 3518; Cedar City Police Department Rdsat 140. Honie argudsat trial counsel
should have investigated this evidence tlatld have exculpated him as to the charge of
aggravated sexual abuse of a child.

A. Exhaustion

Honie presented this claim during his post-conviction proceedings before the Fifth
Judicial District Court. PCR 65, 743-747; OpenBrief of Appellant, 10/01/12, at 25-26, 56-67.
The Utah Supreme Court denied this claim on the mefdsie Il,342 P.3d at 199-200. This

Court found this claim was exhausted g@ndperly before this Court. ECF No. 103.

B. “Objectively unreasonable” application of Supreme Court precedent

The Utah Supreme Court concluded tHahie failed to demonstrate unreasonable
performance undestricklandconcerning trial counssldecision to admiHonie’s confession to
Dr. Cohn. The court held thatridal counsel’s decision to adiypotentially damaging statements
during trial in an attempt to demonstrate a ddént’s remorse is a ldgnate trial strategy.”

Honie Il,342 P.3d at 199. The court noted that it oo especially unlikely to “question a
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valid strategic choice . . . when the challetigtatements are doul#ddged, containing both
inculpatory and exculpatory elementkl” Trial counsel’s decision tadmit Honie’s confession

to Dr. Cohn was just such a legitimate triahtgy. Dr. Cohn testifiethat Honie expressed
remorse as he “began crying when he admitted to her that he had molesteld . xfR00. The
court held that “trial counsel’s actie were not objectively unreasonabliel”While the court

said that it did not need to reach the prejueiegnent, it observed that the sentencing court “was
prepared to find that Honie molested D.Rgrewithout Mr. Honie’s confession,” and thus,

Honie “cannot demonstrate that, but for trialiesel’s decision to introduce his inculpatory
statements, the court would not hdwend that Mr. Honie molested D.Rd. at 200, n. 11.

Honie fails to establish that no “fairmindpdists” would agree that the Utah courts
incorrectly resolved this issu8ee Harrington v. Richteg62 U.S. 86, 102 (2011). He has not
even argued that there would deeasonable probability of a medfavorable sentencing outcome
without the sexual abuse aggravating circamse. He has not rafd the Utah court’s
conclusion that the sentencing court “was preptrdiohd” independent of his admission that he
molested D.R. And he has not shown that morfiamded jurist would agee that trial counsel
made an objectively reasonable decision togareand rely on his admission as evidence of
remorse.

At the guilt phase, the state presented evidem support of the gaal-abuse aggravating
circumstance. When Carol and Benita left forkyd.R. was wearing underwear and a t-shirt.
Carol testified that she had never seen Without her underwear. D.R. did not complain to
Benita about her private partgspite their relationship where D.R. would tell Benita if
something were wrong. TR ROA 607:238, 244-45, 257-58. After the murder, D.R. was no longer

wearing her underwear. At the family sheltewaker gave D.R. new underpants. When the
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worker removed them later, she observed freshdtrops on the crotch. D.R talked about it the
next morning but did not identifyho injured her. TR ROA 607:382-83.

D.R. was taken to Primary Children’s Meal Center and examined by a pediatric
emergency physician. He found abrasions oratea around D.R.’s hymen, which he described
as evidence of mild trawa, but sufficient to cause bleadi He concluded that the abrasions
were consistent with “rubbing,” most commonly witHinger or penis. Whilbe agreed that that
kind of injury could take twenty-four to seventyeawours to heal, he testified that D.R.’s injury
was consistent with one inflialdess than twenty-four hours befdhe examination because the
abrasions were still oozing. TR ROA 607:390, 392-94, 396-99.

In its written decision, theial court found that Honie sexually abused D.R. The court
noted that Benita left D.R. “othed and healthy” at 10:30 p.rand that D.R. was found “in her
injured condition” shortly after midnight. The couetcognized that the only other persons in the
home were Claudia; two cousins, ages twemy+tnonths and three years; and Honie “who, just
a few hours earlier, had threatened to kill treésy child and who murdered and sexually
assaulted” Claudia. The couelyen without reference to Hongeadmission to Cohn, concluded
that it was “not plausible to beve anyone other than [Honigljjured the child.” In a single
sentence at the end of its analysis that D.iRjisy could not have éen accidental, the trial
court noted that Honie admitted to Cohn thetffondled D.R. TR ROA 549-548. Although Honie
has claimed that trial counsel was ineffectiviedticiting Dr. Cohn’s testimony that he admitted
sexually abusing D.R., he has not claimed kwain fact did not sexually abuse her.

To get relief here, Honie must overcothe double deference standard under §2254(d).
To do so, he must show that (1) all fairmingladists would agree that (2) he had overcome the

strong presumption of constitutially compliant representatioHarrington, 562 U.S. at 105.
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The defense theme of remorse as eviden¢oafe’s capacity to change was objectively
reasonable. The defense team presented thessidmin a way that supported that theme. Dr.
Cohn testified that Honie started to cry andestat[t]hat happened to nand | can't believe |
did that. I don’t know why did that. | can’t believédid that.” TR 605:192-193.

Honie claims ineffective assistance of counsel because trial counsel failed to present
evidence of D.R.’s statement to the caseworkerttbatather may have sexually abused her. He
says that there is no evidence that counsel iigpaed the statement. Honie says that counsel
should have asked him whether he actually absBd or actually admitted the abuse to Dr.
Cohn. He points to his 2011 proffer that he mid abuse D.R. and that Dr. Cohn pressured him
into admitting to the sexual abuse. ECF No. 47 at 126-37.

None of these overcome the double deferemged to trial counsel’s choices. Honie
supports his argument with a misstatement aboRt’'s accusation. He states that counsel was
ineffective for failing to investigate “when he kme¢hat D.R. had made a statement to social
services staff that her father was the one wiotested her.” ECF No. 121 at 146. This is not
what D.R. said. The report shows only that s&d that at some unspecified time her father did
something to her with his middle finger. Aat&td above, the examining physician believed the
injury he observed had beerilicted less than 2#ours earlier. There is no evidence in the
record to show that D.R.’s father had accedseton that period. The indisputable evidence
shows that Honie did.

Honie’s argument that hounsel should have questiorteth about whether he actually
molested Dakota also fails to overcome the dodbference standard. @usel knew that Honie
admitted to the defense expert that he sexualigedb D.R. Honie says that counsel should have

asked him whether that was tribeit he does not explain why healdiot tell counsel that it was
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not true. In fact, Honie waited 11 yearsctmllenge Dr. Cohn’s sworn testimony about his
tearful admission. Unde3trickland the reasonableness of coufsalvestigation “depends
critically” on the informatiorthat the client provides. 466 &l..at 691. Honie has failed to

establish that the Utah Supreme Court cali¢tad or unreasonably applied United States

Supreme Court precedent in demyithis claim. Therefore, thedrth claim for relief is denied.

FIFTH CLAIM FOR RELIEF

TRIAL COUNSEL FAILED TO CONDCT A REASONABLE MITIGATION
INVESTIGATION

Honie asserts that trial counsel failectmduct an adequate mitigation investigation by
(2) relinquishing this dytto people who were not qualifieéd perform and who did not perform
a reasonable mitigation investigation, and (2) by failing to follow up on red flags revealed during
the investigation that waanted further exploration.
A. Exhaustion
Honie presented this claim during his post-conviction proceedings before the Fifth
Judicial District Court and the Utah Sepre Court. PCR ROA 65-68, 766-784; Opening Brief
of Appellant, 10/01/12, at 76-91; Reply Brief of Appellant, 05/16/13, at 26-33. The Utah
Supreme Court denied this claim on the meHtie Il, 342 P.3d at 192-95. This court found
this claim was exhausted and progdyéfore the court. ECF No. 103.
B. Clearly Established Law
The Utah Supreme Court based its ruling on this claif8taokland noting that Honie
had not demonstrated “that counsel’s repn¢agtion fell below an objective standard of
reasonablenessHonie Il, 342 P.3d at 195 (quotirgtrickland, 466 U.S. at 687-88). The court

also reiterated that “eourt must indulge a strong presuroptthat counsel’sanduct falls within
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the wide range of reasonable professional assistadoait 11, 342 P.3d at 195 (quoting

Strickland,466 U.S. at 689)tricklandis clearly established law.

C. Procedural History

The trial court sentenced Honie to deiatla detailed ruling. PL ROA 1V:552-543. The
court found as aggravating circumstances (&) Honie murdered Claudia while engaged in
object rape, aggravated sexuadadt based on the attempted fbke sodomy, and aggravated
burglary; (2) Honie’s criminahistory, principally a previous attack on Claudia’s daughter,
Carol; (3) that Honie committed the murder wlthildren were present; and (4) that Honie
committed aggravated sexual abuse of one of the children. PL ROA 1V:551-546.

The court agreed that while Honie’s crimiristory was not ghificant in number, it
was significant in nature. The court noted tihat evidence indicated that Honie “suffered from
both alcohol abuse and deies.” PL ROA 1V:545. The cotirecognized that Honie was
“somewhat intoxicated,” noting that it usec thualifier “somewhatbecause there was no
breath test and because of dmtihg witness testimony. The court stated, however, that Honie
was sufficiently sober to giveehaxi driver direcons, converse with fioe, and determine a
way to get into Claudia’s house. ImportgntHonie also eventually admitted that he
remembered the crime details. The court thulkmed that his intoxid¢en did not prevent him
from appreciating that what he did was wrondgrom conforming his conduct to the law. PL
ROA 1V:545-544.

The court noted that although Honie was relatively young, none of the prior attempts at
counseling “had a discernible [e]ffect on” hiRL ROA IV:544. The court found as additional

mitigation that Honie was kind as a child, thatcarried water and chopped wood for older
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people, and that his family loved him. Theud also found Honie’s remorse as a mitigating
factor. PL ROA 1V:544.

The trial court discredited the allegation tiahn Boone attempted to rape Honie. The
court reasoned that (1) Boone kept a meticuloastaif his predatory crimes, but did not include
Honie among his victims; (2) Honie was iy person not on the alt who claimed Boone
had molested him; (3) only Honie alleged tBabne’s first and only attack was an attempted
anal intercourse—his other victims described Boone working his way up to sodomy; and (4)
Honie never mentioned the sodomy in his Wgekunseling sessions. PL ROA 1V:544-543.

The trial court found “beyond a reasonable dbthmt “the totaity of aggravating
circumstances outweigh the totality of mitigaticigcumstances,” not in terms of their relative
numbers, “but in terms of the respective sabgality and persuasiness.” TR ROA 606:86 The
court then found “beyond a reasonable dotiut a death sentence was “justified and
appropriate under the circumstanced.”

During state post-conviction proceedingsnie challenged trial counsel’s mitigation
investigation as being constitutionally inadequatesupport of this claim, he introduced the
affidavit of a post-conviction mitigation investigator, Bruce Whitman, who identified several
areas of the mitigation case that he felt weeslequate given Honie’s background, life history
and experience§eeECF No. 121 at 156-159. The State nobwe dismiss Honie’s Amended
Petition and moved for summarydgment on most of his claims, including his mitigation
claims. PCR ROA 212-217. The state district tdenied the State’s motion as to Honie’s
claims involving ineffective assistance of coelnfer failing to conduct an adequate mitigation
investigation. Because neither party submittedféidavit from trial counsel, indicating the

scope of his investigation, thesthict court concluded that theewas “little in the record” to
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contradict Whitman'’s assessment of trial coursselvestigation. The court held that “Whitman’s
affidavit raise[d] a genuine issue with regpwcwhether trial coured’s less-than-complete
investigation was reasonable and, therefore, ndrdie failed to comply with prevailing norms
of professional practice in conductihgs mitigation workup.” PCR ROA 1037-1038.

The court then granted the State leave tdidoovery. During disavery, the State asked
Honie to identify the witnesses he intendedad to provide evidence in support of his
outstanding claims and to dettike testimony each would giveeeECF No. 70 at 106-110 for
the list of witnesses and theisstanony. The State proffered an affidavit from Honie’s lead trial
counsel, describing his qualifications, and the qualifications of and investigation done by Dr.
Cohn and Ted Cilwick. Based on that affidavidavir. Honie’s discovery responses, the State
moved for summary judgement on the outstandinlte-phase ineffective-assistance claims.
Honie responded that he could not opposartbgon without additionalunds. After extensive
litigation over funding, the state district courhékd Honie’s request for more funds. The court
reasoned that Honie could not show that addtidunds were likely to develop evidence that
would support post-conviction relief. This was aogording to the court, because trial counsel’s
uncontroverted affidavit showed that he reastneddied on the advice of his mitigation expert.
Therefore, Honie could not, as a matter of,larove deficient performance. Mr. Honie
responded to the summary judgment motion,iarline 2011 the district court granted
summary judgment and denied i@lief. Honie timely appealed.

While the post-conviction appeal wasdéng, Honie moved teet aside the post-
conviction judgment, arguing thatetalistrict court’s funding desions denied him the effective
assistance of post-conviction counsel. Withrtiation he proffered some of the additional

evidence he argued he could have proffered thithrsummary judgment opposition if the district
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court had given him the money he requested.di$teict court denied 60(b) relief, concluding,
among other things, that Honie had not shownttiefunding decisions prevented counsel from
developing the evidence because he had dpedland proffered most of it with the 60(b)
motion even without additional state funds. The talso reasoned that the proffer was still not
enough to create a fact issue on either elemédbofe’s penalty-phaseeffective-assistance
claims. ECF No. 70-2, Exhibit 2.

The Utah Supreme Court affirmed, holgithat Honie had not proved deficient
performance. The court reasonbdt trial counsel had hiredcaedentialed psywlogist with
forensic training as a mental health and mitigationsultant and relied on her advice. She did a
thorough examination that included psychologieating and a reviewf Honie’s background.
The court also found that ttieounsel properly relied on Hanand his family to provide
information about his personli#e and mental statddonie Il,342 P.3d at 192-95.

Honie has not shown that no fairminded juistould agree. He only suggests additional
background witnesses trial counsel could haVled¢@nd proffers a different mental health
diagnosis—frontal lobe dysfunction that limits laibility to control e conduct and contributes
to aggression. Honie bases his argument primanilgn evidentiary proffer he did not make to
the state courts.

The Utah courts rejected Ha's challenge to trial counsefgenalty-phase investigation
on the merits. Therefore, this court must resttscteview of that decisin to the record before
the Utah courtsSee Cullen Winholster,563 U.S. 170, 180-87 (“If a claim has been adjudicated
on the merits by a state court, a federal hapetiSoner must overcome the limitation of §
2254(d)(1) on the record that was lrefthat state court.”). Thus, undeullen,this court cannot

consider Honie’s proffer of new evidencerthermore, Honie has not explained how, on the
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record before the Utah courts, no fairminded juwraild agree that heifad to prove penalty-
phase ineffective assistance. Thus, the court must deny the claim.

Honie seems to argue that f@allenrestriction does not apply because the state courts
denied him further funding to investigatee post-conviction cas ECF No. 47:145-50.
However,Cullendoes not limit the record regttion to claims develped with funding. Rather,
by its plain languageCulleris record restriction applies so loag the state court adjudicated the
claim on its merits. Furthermore, eviéstate funding limits could avoi@ullers restriction,
Honie has not shown that the restrictitvesactually faced justify disregardi@yllen.The Utah
courts only denied funding tevelop evidence to pro&iricklandprejudice because Honie had
not provenStricklanddeficient performance.

Before 2008, funding for litigation costs indbt death-penalty post-conviction cases had
an absolute cap of $20,000 setdaministrative rule. Utah Codenn. § 78-35a-202(2)(c) (West
2004); Utah Admin. Code r. 25-14-4, -B0Q7). Honie received the full $20,000. In 2008, the
Utah legislature amended the fumglistatute to provide funds fogasonable litigation costs. The
revision set a presumptive $20,000 limit but gawerts authority to exas that amount on a
showing of “good cause.” Utah Code Ann. 8§ 78R202(c). To determine “good cause” courts
must consider two factors: (fh)e extent to which a petitionezquests funds to duplicate work
done in the criminal case; and (2) the extentiiach the funds will allow a petitioner to develop
evidence and legal arguments to support poastsiction relief. 878B-202(3)(a), (e).

After those amendments, Honie regedsunds beyond $20,000 to develop penalty
phase evidence in addition to and different fittva evidence trial counsel presented. The state
district court denied his funding requests after State submitted trial counsel’s affidavit. The

court reasoned that considering the affidawdnie could not prove deficient performance. And
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if he could not prove one element of ineffeetassistance, there was no reason to provide him
funds to develop evidende support of the other.

The Utah post-conviction courts determirbdt trial counsel’s mitigation case was not
deficient as a matter of lawlonie 1,342 P.3d at 203. Therefore “an award of funds would have
been inappropriateld. at 204 n. 13. Honie argues that he could not rebut trial counsel’s
affidavit “[w]ithout funding to develop his colodée [ineffective assistance] claims.” ECF No.

47 at 147. But in the three years between the titaé allowed additional funds and when Honie
responded to the State’s seconthmary judgment motion, he never asked for funds to rebut the
affidavit. In all that time, he never asked fands to develop any evidence about what his
defense team actually did and why. He only askeéunds to develop an alternative mitigation
case, not to develop evidence that no objegtivehsonable attorney would have developed the
case his trial team did. Even now, he has praffeie evidence from lead trial counsel about the
decisions he made and why.

Honie has not overcome the double deferaweed to trial counsel’'s penalty-phase
representation. Trial counsered an experienced investigatord a psychologist with forensic
training, both of whom he had worked with p@sly. With their assistance, counsel developed
and presented a case that coddtienie’s personal history, hiamily history, his substance
abuse problems, and his mental beasues, both generally ancesfically related to the crime.
They also presented evidence of &nd his family’s good qualities.

Dr. Cohn also proffered evidence that How@uld not likely be violent in prison. She
relied on her conclusion that he did not havain damage and that he was of average
intelligence, and then she said that in prisamid could not get the only thing that made him

violent—alcohol. She té§ied that she could reliably pred that he would age out of his
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aggression. The Utah Supreme Gaancluded that this was @uatively reasonable, and Honie
has not shown that no reasblejurist would agree.

Honie argues that because trial counsel admitted in his affidavit that he turned the
mitigation investigation over to Dr. Cohn and atebed on the investagion by Mr. Cilwick for
mitigation leads, his affidavit was insufficientdetermine whether the mitigation investigation
was adequate or reasonable. Honie asserts th&tdbe was also required to present affidavits
from Dr. Cohn and Mr. Cilwick before the stateurt could determine whether the investigation
was reasonable. But Honie does not explain whydieed so long to present those affidavits.

After the state district court grantatipment against him on his penalty-phase
ineffective-assistance claimpoHie moved to set the judgmeattide. He supported it with a
proffer of some alternative penalty-phase ewite developed by his federal habeas counsel and
an affidavit from his trial investigator, Cilwkc But Honie never explained why he could proffer
that evidence only after the stalistrict court entered judgment against him or why even then he
could proffer only part.

Honie moved to appoint federal habeas coutisek and a half years before he opposed
the second summary judgment motion in theestase. ECF No. 1. Honie represented that the
“immediate appointment of counsel” was “necegsa begin the investigation into Honie’s
case.”ld. 4. The court granted the motitimee same day. ECF No. 3was three and a half years
after the “immediate appointment” of federabbas counsel to invégate his case, and only
after the state court entereglgment against him, that he presented anything from that
investigation to oppose the State’s motion.

The court finds that Honie has not shown tbatthe record before the state courts, no

reasonable jurist could agredthwtheir disposition. And his guments about funding are legally
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and factually insufficient to justify disregardi@ullen’s mandate restricting ih court’s review

to the record before the state courts. For the @beasons, the court hereby denies claim five.

SIXTH CLAIM FOR RELIEF

THE TRIAL COURT'S FINDINGS OF FAT AND DETERMINATIONS OF LAW
REGARDING THE AGGRAVATING AND MITIGATING CIRCUMSTANCES DID NOT
COMPLY WITH DUE PROCESS OR THE NEEBOR AN INDIVIDUALIZED SENTENCING
PROCEDURE WHICH GIVES FULL EFFECT T@ALL OF THE EVIDENCE PRESENTED
AT TRIAL

Honie claims that the trial court failedpoovide a proper, indidualized sentence, and
that the Utah Supreme Courtléal to correctly review the sa according to the constitutional
standard identified by the United States Sug&ourt. Honie argues that instead the Utah
Supreme Court simply reiteraktéhe trial court’s findings.

A. Exhaustion
This claim was raised as Argument Ill in Heisi direct appeal brief. Opening Brief of
Appellant, 04/11/00, at 91-138. The Utah Supr&uvert considered Honig'challenges to the
trial court’s sentence, both cedtively and individually. It rejeed some and held that others
were harmless regardless of whether they were coHenie I, 57 P.3d at 991-95.
B. “Clearly Established” Rule of Law

The state court relied ofuilaepa v. Californiaywhere the Supreme Court held that as a
matter of federal constitutional law, aggravatiagtors must meet two geirements: “First, the
circumstance may not apply toexy defendant convicted of a naler; it must apply only to a
subclass of defendants convict#dnurder. Second, the aggedivmg circumstance may not be

unconstitutionally vagueHonie |, 57 P.3d at 992 (quotinfuilaepa v. California512 U.S. 967,

972 (1994)). The Utah court then stated thaioitild first determine whether the trial court had
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weighed any improper factors, and if it had, thieey would evaluate whether the error was
harmless, non-prejudicial errationie |, 57 P.3d at 992

The state court also relied @ant v. Stephenr the proposition that “a death sentence
supported by multiple aggravating circumstances me¢dlways be set aside if one aggravating
factor is invalid.”Honie |, 57 P.3d at 994 (quotingant v. Stepheng62 U.S. 862, 890 (1983)).
The state court noted that in applyiignt, it would “afford a measure of discretion to the
conclusion reached by the trial judge who weighislence received regarding aggravating and
mitigating factors presented during the penalty phddetiie 1,57 P.3d at 994.

C. “Objectively unreasonable” application of Supreme Court precedent

Honie argues that the Ut&upreme Court took the stance that if there was one
aggravating factor that was properly foundy@uld not review th@ther aggravating or
mitigating factors for error in application bubwld defer to the lower court’s determination of
the sentence. He also argued that the state conducted no individuakd review of the non-
statutory aggravating and mitigating factors, $iaiply reiterated the trial court’s findings. This
is not what the state court did. The court stdibed if one of multiple aggravating factors were
constitutionally or statutorily improper tonsider, the error @uld not undermine their
confidence in the trial court’s senten&ee Honie IguotingZant,462 U.S. at 890 for the
proposition that a death sentence supporteahdnyiple aggravating circumstances need not
always be set aside if one aggating factor is invalid.).

The Utah Supreme Court considered Honieallehnges to the trial court’s sentence, both
collectively and individually. Itejected some and held that others were harmless regardless of
whether they were correct. The trial codid what was required for an individualized

determination—it allowed and considered Honie’s mitigation evidé3®e Tuilaepa v.
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California, 12 U.S. 967, 972 (1994) (holdinigat the right is satisd if the sentencer “can
consider relevant mitigating evidence of the character and record of the defendant and the
circumstances of the crime”). The state coul€sision was not an unreasonable application of
Tuilaepasuch that no reasonable gtrcould agree with it.
Honie was patrticularly concerd@bout the language usedtie trial court’s exclusion of
the prosecutor’s closing statement that Claudia ma a “drunken Indian ithe park,” but rather
an asset to the Paiute community. ECF No.dt2226-27. After clarifyinghat it was excluding
the statement from its sentencing calculus, thetsaid, “The murder of any victim under the
circumstances of this case, no matter what to#mws [sic] status, would have been just as
painful, traumatic, and reprehensible, and would require the same punishment.” TR ROA 546.
Honie says that this statemehbss that the court was not treatinign as a “uniquely individual
human being.” ECF No. 121 at 227. However, it @aclfrom the statement itself that the court
was saying that théctim’'s social status, not Honie’s, wasdlevant to it sentencing calculus.
Honie has not shown that the Utah Supreme Court violated clear United States Supreme
Court precedent when rejecting his individualizeditencing claim. The trial court allowed
Honie to present his mitigation evidence, and thatcconsidered the evidence. That was all that
was required for an individualized determinatiSee Tuilaepal2 U.S. at 972. The state court’s
decision on this claim was not an unreasonable applicatiduilaiepasuch that no reasonable

jurist could agree with it. Therefortye Court denies the sixth claim.

SEVENTH CLAIM FOR RELIEF

HONIE'S DEATH SENTENCE WAS THE PEDUCT OF PROSECUTORIAL RACIAL
DISCRIMINATION
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Honie asserts that his death sentenceatéslithe Equal Protection clause of the
Fourteenth Amendment because the prosecutfursuit of capital punishment was motivated
by racial animus. He argues that racially disparaging comments made by the prosecutor in
closing argument provide sufficient evidencesbmw that the decisin to pursue the death
penalty in this case was motivated, atsliein part, by racial discrimination.

At trial, during closing arguments, the prostecistated that Honie “did not murder a
drunken Indian in the park. . . . He did notrawr a woman who, ah, had spent her live [sic]
drinking alcohol and puking angalking the streets and shotfilifg at Wall-Mart [sic]. He
murdered someone that these people look upr®.ROA 606 at 54. Honie argues that the clear
intent of this statement was to draw a relattomparison between him—described with racist
comments—and the victim. Honie asserts thatprosecutor drew a comparison between a
person whom he believed deserved to live, aredvwamom he believed deserved to die, partially
for reasons not related to the offense.

A. Exhaustion

This claim was raised on direct appeap€@ing Brief of Appellat, 04/11/00, at 79-81)
and the Utah Supreme Court denied it on the métdsie |, 57 P.3d at 986. This court found
that this claim was exhausted and prbpbefore this court. ECF No. 103.

B. “Clearly established” rule of law

The Utah Supreme Court based its ruling on this clairviiok Wo v. Hopkinsl18 U.S.
356 (1886), stating that Honie “offed no indication that he waated any differently than
another person of a different raceetinicity in similar circumstancestonie |, 57 P.3d at 986.
The clearly established rule ¥fck Woand its progeny states thatily fair and impartial laws

“may be unconstitutional as applied if administkin such a way so as to cause unjust and
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illegal discriminations between persons in similar circumstantgs(giting Yick Wg 118 U.S.
at 374;McCleskey v. Kempl81 U.S. 279 (1987)Vayte v. United State470 U.S. 598,608-10
(1985);0yler v. Boles368 U.S. 448, 455-56 (1962). The teg agree that atnis claim the
Utah Supreme Court correctly identified the applicable clearly estathlisderal law. ECF No.
123 at 86see alsd&ECF No. 122 at 184-87.

C. “Objectively unreasonable” application of Supreme Court precedent

While the parties agree that the Utah ®upe Court correctly identified applicable
federal law, Honie argues thae application of that law vgaunreasonable. He argues that
evidence of racially negative commentary dutasing argument aloris sufficient to show
that the prosecution’s pursuit of the depémalty was motivated by racial animus. He
additionally identifies the cotis observation that the “raciatiyelated comments... were clearly
offensive and distasteful” as evidence of the unreasonableness of its decision to uphold the
capital ruling.Honie |, 57 P.3d at 986. He asserts that in lighsuch a statement, any reasonable
court would find that the prosecuita pursuit of the death penalty was racially motivated in
violation of Yick Woand the Fourteenth Amendment. These arguments do not persuade this
Court.

In each Supreme Court case cited by Honee pirty asserting unfair application of a
facially impartial law presented some formevidence of individuals isimilar circumstances
who were treated differently to show tlilaé law was being applied discriminatoriiicCleskey
v. Kemp 481 U.S. at 286-8%Wayte,U.S. at 6040yler v. Boles368 U.S. at 454-55¢ick Wo
118 U.S. at 374. However, in the instant casmiel has offered no evidea to suggest that
other individuals in similar situations havedmn, or are being, treatdifferently. The Utah

Supreme Court noted this when it stated thatdieéndant has offered nodication that he was
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treated any differently than another persoa different race or ethnicity in similar
circumstances.Honie 1,57 P.3d at 986. Additionally, Honkes provided no authority to

suggest that this claim may bpheld without such evidende.fact, the Supreme Court has

previously held the opposit&nited States v. Armstron§17 U.S. 456, 457 (1996) (“To

establish a discriminatory effect in a race cése claimant must show that similarly situated
individuals of a different racerere not prosecuted.”). Based thie evidence presented, the Utah
Supreme Court was reasonable in determining that Honie had not met his burden to show that the

prosecution’s actions were motivated by racenielg seventh claim for relief is denied.

TWELTH CLAIM FOR RELIEF
THE UTAH AGGRAVATED MURDER STATU'E FAILS TO NARRON THE CLASS OF
ELIGIBILITY FOR THE DEATH PENALTY, RESULTING IN SENTENCES THAT ARE
ARBITRARY AND ARE IN VIOLATION OF DUE PROCESS AND EQUAL PROTECTION
Honie asserts that the Utah aggravatedder statute, U.C.A. 876-2-202, is
unconstitutional under due process and equal protebecause it fails to genuinely narrow the

class of persons eligible for the death penalty from the class of persons guilty of criminal

homicide generally.

A. Exhaustion

Honie raised this claim atial (TR ROA 304-08) and on diceappeal (ECF 103 at 4)
(“Mr. Honie incorporated his pre-trial motiomé memorandum by reference in his direct appeal
brief, thus exhausting it.”)'he Utah Supreme Court denied the claim on the mefitsie |, 57
P.3d 986. This court found that this claim was ested and properly before this court. ECF No.
103.

B. “Clearly established” rule of law
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The state court’s ruling on this claim relied the United States Supreme Court’s ruling
in Lowenfield v. Phelps184 U.S. 231 (1988), as it was applie®tate v. Youn853 P.2d 327,
352 (Utah 1993)Lowenfield and its predecessors, required tagiital sentencing schemes must
“genuinely narrow the class of g@ns eligible for the death penalty and must reasonably justify
the imposition of a more severe sentence omdfiendant compared to others found guilty of
murder.”Lowenfield 484 U.S. at 244 (citingant 462 U.S. at 877. Particularly irowenfield,
the court determined that the Louisiana capital murder statute was constitutional even when the
aggravating factor justifying the death penaligs an element of the underlying crime in the
guilt phase, because the statute narrowed the ofgsersons eligible for the death penalty by
legislative articulation at the guilt phase. The Isiama statute at issue required specific intent
combined with one of ten othaggravating circumstances to dudish qualification for the death
penalty. The court’s standardslinwenfieldare clearly applicable tdonie’s claim that the Utah
aggravated murder statute, winiequires an intentional or knawg homicide combined with an
aggravating circumstance from any of twenipsections, fails to narrow the class of persons
eligible for the death penalty.

As Lowenfieldand its predecessors provide the appate federal precedent applicable
to this claim, the remaining question is whetreasonable jurists calihgree that the Utah

Supreme Court correctly resolved the federal isSee.Harrington562 U.S. at 101.

B. “Objectively unreasonable” application of Supreme Court precedent

While Honie agrees thabwenfieldand its predecessors are the applicable precedent to
this case, he argues that thelJSupreme Court unreasonably laggpthat precedent to Utah’s

aggravated murder statute. In evaluating isue, the Utah Supreme Court stated:
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In State v. Youngre held that so long as the initial narrowing of death-eligible
defendants occurs at the guilt phase in Utah's statutory scheme, any expanded
consideration of factors at sentenciagonstitutional. 853 P.2d 327, 352 (Utah
1993);see alscbtate v. Lafferty20 P.3d 342. With respect to the statutory

scheme applicable to defendant, the naimg of death-eligible defendants occurs

at the guilt phaseseeUtah Code Ann. 88 76-5-202, 76—3-206, and 76-5—-203,

and therefore we reject defendant's argument.

Honie |, 57 P.3d at 986.

To succeed on this claim, Honie “must shibvat the state court's ruling on the claim
being presented in federal court was so lackirjgstification thathere was an error well
understood and comprehended in existing b@yond any possibility for fairminded
disagreement.Harrington, 562 U.S. at 786-87. Honie argues thathe court was unreasonable
because the broad expanse of aggravating ciramees in the Utah statute encompasses nearly
every homicide; 2) the countas unreasonable in relying ¥oung,which addressed a previous
version of the statute; and 3) the arbitrary reatn which the death penalty has been applied
makes clearly unreasonable the determinationttigastatute does narrow the class of death
eligible individuals. These arguments do neercome the high burden of § 2254, that no
fairminded jurist would agree with the detenation of the Utah Supreme Court.

While the list of aggravating circustances in the statute at issué.awenfieldis less
comprehensive than the list in the Utah statilie structure of the statute is similar in nature,
requiring a showing of intent plus one of tlggeavating factors. Honie himself states in his
petition, “[traditionally, wherthe merits phase is usedtas narrowing mechanism, the
requirement to prove an aggedor to establish eligibilitjor the death penalty has been
determined to be enough of a check on thesiteuinaker.” ECF No. 121 &63. He then states,

however, that when the list of aggravators bemasecomprehensive as the list included in the

Utah statute, that check is no longer effectarg] the applicationdzomes arbitrary. While
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Honie may disagree with the Utah Supreme Cabdut the point at whica list of aggravators
becomes so comprehensive that it does not natrewlass of death eligibility, the Utah court’s
determination that it is similar to the statutd_owenfieldis not clearly or objectively
unreasonable.

Honie also claims that the court’s relianceYaungundermines the reasonableness of its
determination. But the court refers to its reasoningaangand then applies that reasoning “to
the statutory scheme applicable to defendathriie 1,57 P.3d at 986. The referencevtoung
implies that the reasoning in this case is also centerédweanfieldand this court is not to grant
a writ simply because of a lack of adequate citatsae Bell v. Coné43 U.S. 447, 455 (2005)
(“[Flederal courts are not free to presume tnatate court did not comply with constitutional
dictates on the basis of nothing more than a lack of citation.”).

Finally, Honie claims that the arbitrary application of the statubevs that the statute
fails to narrow the class. However, Honie doespnovide adequate evidence of this claim and
so this court cannot state that reasonable jurist could agnegh the Utah Supreme Court’s
determination.

Under the high bar of § 2254, Honie Imet shown “beyond any possibility for
fairminded disagreement” that the Utah aggtad murder statute which applied to his
conviction unconstitutionally fails to narrowetltlass of eligibilityfor the death penaltysee

Harrington, 562 U.S. at 103. The twelfthadin for relief is denied.

V. CERTIFICATE OF APPEALABILITY

Pursuant to Rule 11 of the Rules GoveghHabeas Corpus Cases Under Section 2254,
“[t]he district court must issue or deny a certitie of appealability when it enters a final order

adverse to the applicant.” U.S.C.S. Sec. 2254 Cases R. 11(a).
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Rule 22(b) of the Rules of Appellate Procedstates that an applicant in habeas corpus
proceedings “cannot take an appeal unless a cjugtite or a circuit odistrict judge issues a

certificate of appealabilityunder 28 U.S.C. § 2253(c).” The Rule atates that “[f the district

judge has denied the certificatee tlpplicant may request a circuitige to issue the certificate.”
Rule 22(b)(1). A number of courtgve held that unless the dist court has ruled upon whether
a certificate of appealability shoulsue, the circuit court is vibut jurisdiction to consider an

appealUnited States v. Mitchel216 F.3d 1126, 1130 (D.C. Cir. 2000) (“Rule 22(b) requires
initial application in the district court for@OA before the court aippeals acts on a COA

request.”);United States v. Youngblodbl 6 F.3d 1113, 1115 (5th Cir. 1997) (“[J]urisdiction is
not vested in this Court because the distraeirt has not yet considered whether COA should

issue.”).

Under AEDPA, a certificate of appealabil{{§OA) may issue only if “the applicant has
made a substantial showing of the deniah @bnstitutional right.” 28 U.S.C. § 2253(c). The
Supreme Court has said that the “substashalving” standard ficludes showing that
reasonable jurists could debate whether (ortHfat matter, agree thdt)e petition should have
been resolved in a different manner or thatiisues presented were “adequate to deserve
encouragement to proceed furthelack v. McDaniel529 U.S. 473, 484 (2000) (citing
Barefoot v. Estelle463 U.S. 880, 893, and n. 4 (1983). Wlaedistrict court rejects on the
merits a petitioner’s constitutional claims—whitts court did with claims 1, 2, 3, 4, 5, 6, 7,
and 12 —the requirement for satisfying 2253(@traightforward: “[tlhe petitioner must
demonstrate that reasonable jurists would find the district court’'s assessment of the constitutional
claims debatable or wrongSlack v. McDaniel529 U.S. 473, 484 (2000).

This court, having considered the abst@ndard, concludesahHonie has failed

to make a substantial showing of the denia oabnstitutional right with regards to these claims
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for the reasons set forth in this MemorandDectision and Order denying Honie’s Amended

Petition.

VL. CONCLUSION

For the reasons set forth above, the court hedehiesMr. Honie’s claims in his
Amended Petition for Writ of Habeas Corgigrsuant to 28 U.S.C. § 2254. ECF. No 121. The
court alsadeniesMr. Honiea certificate of appealability. Heow “may seek a certificate from
the court of appeals under Federal Rule ppéllate Procedure 22.” U.S.C.S. Sec. 2254, Cases

R. 11(a).

SO ORDERED this 12 day of June, 2019.

BY THE COURT:

s/ JulieA. Robinson
Judge&lulieRobinson
UnitedStateDistrict Judge
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