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INTRODUCTION

“By its express terms, R.S. § 2477 grantgyatrof-way, a species of easement across the
public lands of the United State&lhited States v. Garfield County22 F. Supp. 2d 1201, 1242 (D.
Utah 2000) (citingSierra Club v. Hodel848 F.2d 1068, 1083 (10th Cir. 1988)). Based on R.S.
2477, plaintiff Kane County, Utah claims ownt@gs of certain “public highway rights-of-way
crossing lands owned by the Unit8thtes of America.” First Aended Complaint, § 2 (Dkt. No.
65). Through this action, it seeks to quiet title ageihe United States pursuant to the Quiet Title
Act, 28 U.S.C. 8§ 2409a. The State of Utah (thet&j}aas an intervenor-plaintiff, asserts it is a
joint owner with Kane County of the alleged pulilighway rights-of-way. Intervenor’'s Complaint
to Quiet Title, T 5 (Dkt. No. 113).

The Quiet Title Act waives the sovereign immunity of the United States to allow claimants
to confirm their existing title interests on lanalsned by the United Sied. Most cases brought
under the Quiet Title Act involve fee title claims to specific parcels of land. Claims to rights-of-
way, however, are unique because they involvepamsessory interests. Consequently, a holder
of a right-of-way does not have a rigiftpossession, only a right of udeapp v. Norfolk Southern
Ry, 350 F. Supp. 2d 597, 606 (M.D. Pa. 2004) (citationtted). Nevertheless, the Quiet Title Act
allows the court to quiet title to non-possessotgrgsts on the lands of the United States, including
easements and rights-of-way. Kane County an&taee (collectively, “Plaintiffs”) seek to prove
the existence of fifteen public highway rights-of-way, otherwise termed “roads.”

The court traveled all of the roads at isai counsel and representatives of the parties
during a two-day site visit in December of 2010This site visit included numerous stops at

locations chosen by both parties and the court wagalbbserve the roads, their destinations, and



the topography of the land they cross. This case was then tried to the court on August 15-19,
August 24-26, and August 29, 2011. Kane Countyreaesented by Shawn T. Welch and Ryan

R. Jibson. The State was represented by Har§ouvall and Anthony L. Rampton. The United
States was represented by John K. Mangum, Romney S. Philpott, Joanna K. Brinkman, and Thomas
K. Snodgrass.

The court heard the testimony of both fastl @xpert witnesses, received into evidence
numerous exhibits, and heard the arguments of counsel for the parties. The parties submitted
proposed finding of fact and conclusions @f lan December 23, 2011 and concluded their post-trial
briefing on January 17, 2012. The court then heard final oral argument on January 26, 2012. Based
on the evidence presented, the court enters its findings of fact and conclusions of law below.

FACTUAL AND PROCEDURAL BACKGROUND

Kane County filed this action against the United States under the Quiet Title Act, seeking
to quiet title to fifteen roads that traverse federal fagdme of the roads at issue are located within
the Grand Staircase-Escalante National Monumathieae subject to the federal Grand Staircase-
Escalante National Monument Management Plarey®re the roads referred to by the parties as
Swallow Park/Park Wash, North Swag, Nipple Laded a portion of Skutumpah. The remaining
roads are located outside of the Monument, but on land managed by the Bureau of Land
Management (“BLM”), and are subject to thddeal Kanab Field Officklanagement Plan. They

are the roads referred to by the parties as Sanéf) Hancock, Bald Knoll, Old Leach Ranch, Mill

! Kane County asserts only twelve roads aréssue. Two of the roads have spurs or
segments that are named differently from the maaal. For ease of reference, the court refers to
them as roads, even though the court concludes they are merely a segment of the main road.
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Creek, two spurs off of Mill Creek called Tennye€k and Oak Canyon, four Cave Lake roads, and
the remaining portion of Skutumpah.

Although all of the roads traverse federal |afahe County claims ownership of these roads
based on Section 8 of the Act of 1866, which states:

And be it further enacted hat the right of way for the construction

of highways over public lands, not reserved for public uses, is hereby

granted.
Act of July 26, 1866, ch. 262, § 8, 14 Stat. 251, 268jfiedat 43 U.S.C. § 932. Because at one
point this law was codified as Revised 8tat2477, roads created under this law are commonly
referred to as R.S. 2477 roads. Consequentiyutihout this decision, the “Act of 1866” shall also
be referred to as “R.S. 2477.”

The Act of 1866 remained in effect unflbngress repealed it on October 21, 19%é¢
Federal Land Policy and Management Aci®¥6 (“FLPMA”), Pub. L. No. 94-579 § 706(a), 90
Stat. 2793. Although the Act of 1866 was repeal€eldirG, any valid rights-of way existing at the
time of repeal were grandfathered in and deemed to continue in effect.

Early in this case, the United States filed diomto dismiss certain claims. On October 30,
2009, the court heard oral argument on the UnitateStmotion. The United States asserted that
claims involving five of the roads at issue hade dismissed because the United States had not
asserted an adverse claim or disputed title. Atese adverse claim or disputed title, there can be
no case or controversy, nor a waiver of sovergignunity under the Quiet Title Act. Accordingly,
the United States asserted the court lacked swuivjatter jurisdiction to hear claims involving the

Skutumpah, Tenny Creek, Oak Canyon, Sand Dunes, and Hancock roads. The court held that

subject-matter jurisdiction did exist because there was sufficient evidence the United States had



disputed title or the scope of Kane County’s esskrights-of-way for these roads, and had made
adverse claims. The court issued its ruling from the bench, but stated it would memorialize its
ruling in a later decision. Issued concurrentlfhwhese Findings of Faahd Conclusions of Law

is the court's memorandum decision addressing this jurisdictional?ssue.

The concurrent memorandum decision also eskls another jurisdictional issue raised by
the Southern Utah Wilderness Alliance (the “SUW.AAfter the trial, SUWA submitted an amicus
brief that challenged jurisdiction based on the QTiite Act’s statute of limitations. Because the
Quiet Title Act constitutes a waiver of sovereigimunity, its requirements must be complied with
strictly. Consequently, unlike most cases, the statiiimitations is a jurisdictional bar rather than
merely an affirmative defense. Before trial, theted States conceded that the statute of limitations
had been met. Nevertheless, the court haswed the new allegations raised by SUWA, and for
the reasons stated in the concurrent memorauidamsion, has concluded that Kane County did file
its claims within the applicable twelve-year time frame.

Later in the litigation, Kane County filedraotion for summary judgment. On June 21,
2011, the courtissued a memorandum decision thakegranpart and denied in part Kane County’s
motion. In its motion, Kane County sought to quiet tileall roads at issue in this case with the
exception of the four Cave Lake roddsThe United States conceded title, but not scope, for

Hancock; Sand Dunes; Bald Knoll, except the Old Leach Ranch segment; and parts of

2 The United States later disputed the coyurisdiction over the four Cave Lake roads for
lack of case or controversy, lackstanding, and lack of a waivef sovereign immunity under the
Quiet Title Act. SeeFinal Pretrial Order, & (Dkt. No. 174). This jurisdictional issue is likewise
addressed in the concurrent memorandum decision.

¥ Kane County reserved for trial whether the Cave Lake roads are R.S. 2477 roads.
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Skutumpah and Mill Creek. United States’ Partial Response to Mot. for S. Jdmt, 37 (Dkt. No. 129),
United States’ Remaining Response, 66, 71 (Dkt. No. 134).

The court quieted title in favor of Kar@ounty on the following roads: Sand Dunes,
Hancock, Bald Knoll, and Old Leach Rancdee Kane County v. United Statids. 2:08-cv-315,
2011 U.S. Dist. LEXIS 66218, at *26 (D. Utah Juitie 2011). It further quieted title in favor of
Kane County for all parts of Skutumpah, exceptdiscrete sections involved in a 1996 trespass
action (hereinafter “The Realignments’ld. at *26—27. The court also quieted title in favor of
Kane County for the following parts of Mill Creek: (1) Section 5, Township 41 South, Range 4.5
West, S.L.M.; and (2) Sections 17, 20 andT®wnship 40 South, Range 4.5 West. S.L M. at
*27. Although the court held that Kane County lzadested interest in each of these roads, it
reserved for trial the scope of the rightswaty because that was a disputed issdieat *28. It also
reserved for trial whether Kane County ha R.S. 2477 right-of-way over The Realignment
sections of Skutumpah and the remaining segments of Mill Cidelt *27-28.

The court denied summary judgment on SwalRark/Park Wash, North Swag, and Nipple
Lake, and reserved for trial whether they are R.S. 2477 rdddat *28-29. It also reserved for
trial issues pertaining to Public Water Reserve 107 (“PWR 107”) and former School and
Institutional Trust Lands parcels (“SITLA Parcels”) located along lower Mill Creek and Swallow
Park/Park Wash. Id. at *24-25, 28-29. Accordingly, thellimwing Findings of Fact and
Conclusions of Law address these issues, as well as whether the Cave Lake roads are R.S. 2477

roads.

4 Skutumpah also traverses four formeFIA Parcels. The court, however, quieted title
in favor of Kane County foeach of these parcelkane County2011 U.S. Dist. LEXIS 66218, at
*24.
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FINDINGS OF FACT

The court enters these findings of fact bamedlear and convincing evidence. In assessing
the credibility of the witnesses, the court hassidered the source abdsis of each witness’s
knowledge; the ability of each witness to obseme strength of the witness’s memory; each
witness’s interest, if any, in the outcome of litigation; the relationshipf each witness to either
side in the case; and the extent to which edtiess’s testimony is either supported or contradicted
by other evidence presented at trial.

Parties

1. Plaintiff Kane County is a Utah political subdivision of the State of Utah. Final
Pretrial Order, at 26, § 1 (Aug. 15, 2011) (D¥b. 174) (hereinafter “Pretrial Order”).

2. Plaintiff-Intervenor the State of Utah ase of fifty sovereign states forming the
United States of America, having been admitted to the Union on January 4, 1896. Pretrial Order,
at 26, 1 2.

3. Defendant the United States of America (“United States”) is the federal government
and owns the lands crossed by the roads in this action. Pretrial Order, at 26, 3.

Road Identification and Classification

4. Kane County has developed a numberingesy$o identify the various roads in the
county. Each road numbered by Kane County begitisa letter “K.” Trial Transcript (“Trial
Tr.”), at 1005 (L. Pratt). The roads atissue in this case are named and numbered as follows: K1000
Sand Dunes; K1100 Hancock; K3935 Bald Kng3930A Old Leach Ranch; K5000 Skutumpah;

K4400 Mill Creek; K4405 Oak Canyon; K4410 Tenny Creek; K4360 Swallow Park/Park Wash,;



K4370 North Swag; K4290 Nipple Lake; and thar Cave Lake roads numbered K1070, K1075,
K1087, and K1088.

5. The Utah Highway Jurisdiction and €$fication Act, Utah Code Ann. 8§ 72-3-101,
et seq. defines four road classifications under state, two of which are relevant to this action.
Generally, “Class B” roads are designated county roads located outside of cities or towns and the
county is required to construct and maintaia<sl B roads for passenger vehicle travel, using
allocated transportation fund§ee id§ 72-3-103; Trial Tr., at 668 (V. Campbell). A “Class D”
road is any road, way, or other land surface edhiat has been or istablished by use or
constructed and maintained for use by the public in vehicles with four or more wBeel$tah
Code Ann. § 72-3-105.

6. Kane County asserts it has classified and maintained Sand Dunes, Hancock, Bald
Knoll, Skutumpah, Mill Creek, Oak Canyon, Tennye€k, and one mile of Swallow Park/Park
Wash roads as Class B roads. It asserts the remaining roads at issue are Class D roads.
BLM'’s Historical Indexes - General Background

7. As the court discusses the roads at issue in this case, at times it will & to
Historical Indexes. Much like a county recordérect index records documented actions affecting
private land, the BLM maintains a Historicaddex for each township to document BLM actions
affecting the public land. A Historical Index camts entries showing the specific section and
division of the land affected, along with the tygddBLM action, such as a land reservation, patent,
lease or permit. Trial Tr., at 949-50 (J. Harj#) further notes the date of the action and any

subsequent cancellation of the actide.



8. R.S. 2477 rights-of-way are not documentetthe Historical Indexes because R.S.
2477 rights-of-way vest without any entry, filing, #ipation, or patent issued by the BLM. The
Historical Indexes are relevant nonetheless bedaegeshow if the landsaversed by the roads at
issue in this case were reserved at the relevaet tilthe lands were reserved, then no right-of-way
grant under R.S. 2477 could operate on them. With that background, the court now turns to the
specific roads at issue.

Sand Dunes Road

9. The K1000 Sand Dunes road (“Sand Dunes”) is located in southwestern Kane
County, Utah. Pretrial Order, at 29, { 18.

10.  The Sand Dunes road commences at the sodtbeder of the State of Utah near the
southwest quarter of the northwest quart&W¥sNW?¥4) of Section 9, Township 44 South, Range
9 West, S.L.M., and proceeds approximately 2l@smortheasterly to its intersection with Utah
State Highway 89 in the northwest quarter & Houtheast quarter (NWY4 SEY4) of Section 5,
Township 42 South, Range 7 West, S.L.BeePretrial Order, at 29, { 18.

11. The exhibits attached to Plaintiffs’ amended complaint inaccurately describe a
portion of the Sand Dunes roaddaPlaintiffs moved to substitués exhibit providing an accurate
portrayal of the road’s cours&eePretrial Order, at 30. At triablaintiffs’ Exhibit 7 was admitted
that provides global positioning data for Sand Durlasts post-trial briefing, Plaintiffs attached
the corrected version of Plaintiffs’ Exhibitwhich has not been opposed by the United St&es.
Proposed Order & Exhibits (Dkt. Nos. 222 & 223). The court adopts the corrected version of
Plaintiffs’ Exhibit 7. Accordingly, the generabarse of Sand Dunes, as claimed by Kane County

in this litigation, is shown on the map and centerline data in Plaintiffs’ Exhibit 7 as corrected.



12. The Sand Dunes road crosses private and public land within Townships 41, 42, and
43 South, Ranges 7, 8, and 9 West, S.L.M. Plairdidfsiot seek to quiet title in this litigation to
the portions of the road located over priviaied or SITLA land. Pretrial Order, at 29.

13. In the court’s prior memorandum decision, title to the Sand Dunes road was quieted
in favor of Plaintiffs as an R.S. 2477 publighway right-of-way, but the issue of its scope was
reserved for trial. Kane County2011 U.S. Dist. LEXIS 66218, at *28; Pretrial Order, at 8.

Scope of Sand Dunes

14.  Vane Campbell testified about maintenance of the Sand Dunes road. Except for a
two-year absence from 1970 to 1972, Mr. Camphbeiked for the Kane County Road Department
from 1967 until 1992, first as an employee and latéh@a&oad Department Supervisor. Trial Tr.,
at 644-46. Based on Mr. Campbefissition, work records, and testimony at trial, the court finds
that Mr. Campbell had significant knowledge abKanhe County’s road maintenance efforts on
Sand Dunes and the other Class B roads at issue in this case.

15. Mr. Campbell testified that Kane County oileé.( paved) the surface of the Sand
Dunes road after he began workingf@ane County in 1967. Trial Tr., at 6 &&e alsdxhibit 224-

A (classifying Sand Dunes as a paved road). Ruithat, the Sand Dunes road was a gravel road.
Trial Tr., at 672.

16. While paving the Sand Dunes road, K&ueinty realigned the traveling course of
the road in two locations to improve sight andhilgly distances in the first location and to reduce
the grade of the road in tlsecond location. Trial Tr., at 672—73 (V. Campbell). Mr. Campbell
testified that the traveling course of the raeas realigned approximatebne-half of a mile in

distance.ld. at 673.



17. Louis Pratt testified that the Sand Dunes road was realigned approximately 200 or
300 feet from its old traveling course, and tlgalignment has left an island of land that is still
visible between the old course and its presourse. Trial Tr., at 1163-65; PI. Ex. 280.

18.  Sometimes the shoulder of the Sand Bupnad erodes away, causing the pavement
to break off, and Kane County has to pull fill texdal out of the borrow ditch to build up the
shoulder of the road to supporettiavel surface. Trial Tr., &153-54 (L. Pratt). The shoulder also
provides a clear zone, which aidsoad safety, and a flat surfacesupport vehicles fading off the
side. Id.

19.  Additionally, some of the culverts along the Sand Dunes road regularly fill with sand,
requiring Kane County to clear the exit areas with a front-end loader. Trial Tr., at 1152-53 (L.
Pratt).

20.  To keep vegetation from obscuring thiesiof the Sand Dunes road, Kane County
regularly clears (“brushes”) the vegetation.ottial Tr., at 1148-50, 1152. Pratt); PI. Ex. 281.
Because Sand Dunes has a posted speed limit of 45 miles per hour, the county must maintain at least
a 6-foot clear zone for safetyrial Tr., at 1155. At the northeend of Sand Dunes, where there
are two access points connecting to US Highway@®paoceeding south for a couple of miles, the
vegetation clearance reaches as wide as 80 to 92 feat 1152, 1220.

21.  The pavement on the Sand Dunes roadnsrgdly 24 to 26 feet in width. Trial Tr.,
at 1152 (L. Pratt). With this type of a paveddpKane County attempts to keep the pavement at

24 feet in width. Id. at 1166; Pl. Ex. 281. At some locations, however, the paved surface is
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approximately 30 feet. Trial Tr., at 1219. Its estied total disturbed area width is 60 feet, except
for its north end. Id.; see alsdEx. 224-A.

22. During the court’s site visit, the Sand Dunes road appeared to be a general paved road
and it was apparent that vegetation had been cleared away from the sides of the road.
Hancock Road

23. The K1100 Hancock road (“Hancock”)legcated in southwestern Kane County,
Utah. Pretrial Order, at 30, Y 20.

24.  The Hancock road commences at its ar@sitersection with the Sand Dunes road
in the southeast quarter of the northeast quarter (SEY4 NEY4) of Section 14, Township 43 South,
Range 8 West, S.L.M., and travels northeasterly approximately 9.5 miles to its intersection with
Utah State Highway 89 in the southeast quartdrehorthwest quarter (SE% NWY4) of Section 19,

Township 42 South, Range 6 West, S.L.Rretrial Order, at 30; PI. Ex. 8.

® At trial, the United States presented tixstimony of Julie Kerr Gines, who estimated the
disturbed area width for the roads at issue indage. Plaintiffs objected to the methodology used
by Ms. Gines. The court agrees that the methodology lacks sufficient precision to establish the
disturbed area width of these roa&eTrial Tr., at 1612—30 (examining the methodology used by
Ms. Gines). Moreover, some of Ms. Gines’ estedawidths lack persuasiveness due to other facts
that are known. For example, on Sand DunesQiees estimated the widest area of disturbance
was 31 feet even though the paved travel surfacae@xi@most 30 feet in some places. Trial Tr.,
at 1573. On Hancock, Ms. Gines estimated thestigea of disturbance was 32 feet, even though
the paved travel surface extends 28 feet at some localibré.1574. Ms. Gines’ estimates do not
even allow for the minimum 6-foot clear zonattls required for safety, nor do they recognize
borrow ditches and shoulders. As for the other roads, Ms. Gines estimates are closer to those
provided by Plaintiffs. (For Bd Knoll, Tenny Creek, Swallow Park/Park Wash, and North Swag,
Ms. Gines’ estimated widths actually exceed thsiaged by Plaintiffs.) Thus, they provide little
added information. For each of these reasons, the court does not include Ms. Gines’ testimony in
its decision.

-11-



25.  The general course of the Hancock nsahown on the map and centerline data in
Plaintiffs’ Exhibit No. 8. The parties do not dispute the accuracy of the map oSeeafxetrial
Order, at 30.

26. In the court’s prior memorandum decisititte to the Hancock road was quieted in
favor of Plaintiffs as an R.S. 2477 public highyright-of-way, but the issue of its scope was
reserved for trial Kane County2011 U.S. Dist. LEXIS 66218, at *28; Pretrial Order, at 30, 1 20.
Scope of Hancock

27. Vane Campbell testified that Kane Couritga(i.e., paved) the Hancock road in the
early 1990s. Trial Tr., at 674pe alsdxhibit 224-A (classifying Hancock as a paved road)

28. In upgrading the road from gravel tavpment, Kane County realigned the traveling
course of the Hancock road by upl@0 feet in order to keep it aif the top of a hill and to reduce
the grade. Trial Tr., at 674-75 (V. Campbell).

29. Kane County paved the Hancock road width of 24 feet. Trial Tr., at 1166 (L.
Pratt); Pl. Ex. 286. Although Kane County attentpt&keep the paved width at 24 feet, in some
locations the paved width of Hancock is 28 felet. at 1166, 1220-21. Kane County clears the
brush along this road oatbout 46 to 59 feetld. at 1166. Kane County clears the brush and
vegetation away from the travel surface ohklack to keep a visibility and clear zorld. at 1167.
Just to do normal maintenance, a 40-foot width is neceskargt 1172.

30. During the court’s site visit in Decemtd 2010, the Hancock road appeared to be
a general paved road crossing moderate topography and it was apparent that vegetation had been

cleared away from the sides of the road along most sections.
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Bald Knoll and Old Leach Ranch

31. The K3935 Bald Knoll road (“Bald Kiit) and K3930 Old Leach Ranch road (“Old
Leach Ranch”) are located in western K&@uainty, Utah. Pretrial Order, at 29, | 16.

32.  Old Leach Ranch commences in the norttopeester of the northwest quarter (NE%a
NW24) of Section 3, Township 41 South, Range SiM8.L.M., at the boundary of private land and
proceeds approximately 0.4 miles northwesterlpsgipublic lands to an intersection with Bald
Knoll in the southeast quarter of the southwpsarter (SEY4 SW¥4) of Section 34, Township 40
South, Range 5 West, S.L.M. From this inéetson, the Bald Knoll road proceeds approximately
9 miles north and east to its end at the interseatiith Mill Creek in the northeast quarter of the
northeast quarter (NEY4 NEY4) of Section 17wmship 40 South, Range 4.5 West, S.L.Bee
generallyPl. Ex. 5.

33.  The general course of the Bald Knoll read Old Leach Ranch segment, as claimed
by Plaintiffs in this litigation, is shown on the pmand centerline data in Plaintiffs’ Exhibit 5, and
its Exhibit 7 to Kane County’s amended complanespectively. The parties do not dispute the
accuracy of the map or dat&eePretrial Order, at 29.

34. In the court’s prior memorandum decisitite to Bald Knoll and Old Leach Ranch
roads was quieted in favor of Kane Couatyan R.S. 2477 public highway right-of-wakgane
County 2011 U.S. Dist. LEXIS 66218, at *28he court reserved for ttithe scope of the right-of-
way.

Scope of Bald Knoll and Old Leach Ranch Roads
35. Referencing entries in his daily logscluding an entry dated May 14, 1973, Vane

Campbell testified that he maintained the BaftbKroad as a Class B road while working for the

-13-



Kane County road department. Trial Tr., at 686—89; PIl. Ex® 1d8. Campbell further testified
that from 1967 through 1992, he tried to maintaattiavel surface from 14 to 24 feet wide on all
Class B roads. Trial Tr., at 655-56.

36.  Although maintained to Class B standards, Bald Knoll is prone to washouts,
particularly where it crosses the Thompson Creek (or Thompson Wash). Trial Tr., at 614-16 (B.
Owens).

37. The BLM has granted Kane County two T¥eermits for these roads. Trial Tr.,
at 1035-36, 1038—40 (L. Pratt); PI. Exs. 86 & 87. @emnit allowed for realignment of the Old
Leach Ranchroad so it could bypasses private pgopEhe second permit allowed for realignment
of Bald Knoll where itintersects with Mill Creek. Bald Knoll at that location was steep and
presented a dangerous condition for heawy tracks that were using the roadcrial Tr., at 1261
(L. Pratt); Trial Tr., at 1294-95 (M. Habbeshawhe second permit authorizes a 66-foot right-of-
way, but limits the travel surface to 22.5 feet witk.at 1261-62; Def. Ex. JJJJJ.

38. Louis Pratt started working for the Kane County Road Department in 1986, and
served as the Kane County Road Department Supervisor from 1996 until 2006 when he became
Kane County’s Transportation/Graphical Information System (GIS) Director, a position he still

holds. Trial Tr., at 1002-05.

® The pages for Exhibit 163 do not appear¢émumbered. The date of the entry, however,
helps to identify the correct pagl.the cover page is not countahe referenced entry appears on
page 136.

’ Brent Robinson had a permit to remove bsthle from an area near Bald Knoll. Trial
Tr., at 1293 (M. Habbeshaw). The trucks were hauling shale for that business.
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39. Mr. Pratt was part of a Kane Countyiject that obtained GPS data for claimed
county roads. See generallyfrial Tr., at 1006-12 (L. Pratt). As part of that process, county
employees (including Mr. Pratt) drove routes WBRS equipment to record centerline data and
other GPS points such as culverts, signs, atiteoguards. The individuals also recorded the
approximate width of the travel surfaces, the appnaxe total width of the disturbed area, and the
surface materialld. at 1010; 1207; 1210-11.

40. Based on the GPS project, Mr. Pratt estimitetravel surface width for Bald Knoll
road ranged from 16 to 20 feet, and that thd teidth of the prior disirbed area ranged from 20
to 22 feet. Trial Tr., at 1218ge alsd®l. Ex. 224-A.

41.  The surface of the Bald Knoll road wasseified as native soil. Pl. Ex. 224-A. Mr.

Pratt assigned a road category rating of 3, which indicated that it needed a smaller width for
maintenance than roads with a higher ratingile@cock road, which was assigned category 4 and
5 ratings. Trial Tr., at 1232-33.

42. Mr. Pratt also addressed the Old Leach Raoad (which Plaintiffs identify as a part
of the Bald Knoll road). This route has r@en used since 1980 when the nearby Title V grant
discussed above was accepted. Trial Tr., at 1225. As the court observed itself on a site visit in
December 2010, the former course of the route idydiscernible, with only slight differences in
the vegetation height now covering the route and surrounding dceat.1225.

43. Mr. Pratt estimated the Old Leach Ranch road'’s travel surface was approximately 14
feet wide. Because the road has largely beelaimed, it is difficult to determine if the 14-foot

width also included areas of disturiwa. Trial Tr., at 1225; Pl. Ex. 224-A.
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44. During the court’s site visit in December of 2010, the Bald Knoll road generally
appeared to be a maintained road where twocles could pass at most points along the road.
Sections of the road were wider where it croskgderrain, while several sections narrowed along
dugways on the sides of hills and steep terrain.

Skutumpah

45, The K5000 Skutumpah road (“Skutumpah”) is located in western Kane County, Utah.
Pretrial Order, at 29, 1 17.

46.  The Skutumpah road commences abmstgern intersection with the K3000 Johnson
Canyon road in the northeast quarter of the sasghquarter (NEY2 SEY4) of Section 11, Township
41 South, Range 5 West, S.L.M., and proceggsaximately 33 miles northeasterly to where it
ends at its intersection with the K7000 Cottonwooad in the southeast quarter of the northwest
quarter (SEY2 NW¥4) of Section 6, Township 38 8pRlange 2 West, S.L.M. Pretrial Order, at 29,

1 17;see generallyl. Ex. 6.

47. The general course of the Skutumpadns shown on the map and centerline data
in Plaintiffs’ Exhibit 6. The parties do not disptite accuracy of the map or data. Pretrial Order,
at 29. The parties do dispute, however, whether those sections of the road that were rerouted by
Kane County in 1993 should be included within any right-of-way.

48. In the court’s prior memorandum dearsi title to the Skutumpah road was quieted
in favor of Plaintiffs as an R.S. 2477 pubilighway right-of-way, except for the 1993 Realignment
sections.Kane County2011 U.S. Dist. LEXIS 66218, at *26—-27¢gfttal Order, at 8, 29, 17. The
court reserved for trial the issue of whether The Realignments constituted permissible variances

from Skutumpah’s established route. at *27.
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49, In 1993, Kane County hired a contractor realign about nine segments of
Skutumpah to enhance safety and maintainabilityal Tr., at 1102 (L. Pratt). The Realignments
all occurred on Skutumpah’s north end. Defenddatisibit V contains a map showing the areas
of realignment (hereinafter the “Realignment Map3eeDef. Ex. V, at KC4287. The circled
numbers on the Realignment Map reflect thgnsent number and the underlined numbers reflect
areas where the realignment created an islandeleetthe old road and new route. Trial Tr., at
2435-36 (V. Smith). Some of the realignedreents contain more than one islai@keDef. Ex.

V, at KC4287.

50. Atthetime of The Realignments, Vei@mith was the manager of the BLM’'s Kanab
Resource Area, which then encompassed the lands where The Realignments occurred. Trial Tr., at
1410-11 (V. Smith). Mr. Smith testified that Skutumpah had been realigned in some sections just
a foot or so and in other sections up to 250 or 300 fdetit 1414, 1438.

51. At trial, Louis Pratt testified about a realignment in the vicinity of Sheep €reek.
Trial Tr., at 1102—-05. A reservoir had been previpuseated at Sheep Creek for water storage.

Id. at 1101. It silted up within one or two ysahowever, so it does littte collect water.ld. at
1102. Previously, Skutumpah traversed the tofhnefSheep Creek earthen dam where a culvert
allowed water to flow underneath the road down onto a concrete spilldayMultiple times a
years, the culvert washed out éklitumpah had to be repairdd. at 1103. After each wash out,

Kane County had to drive a front end loadrrghly 35 miles each way to replace the culvédt.

8 There is some question about whether the Sheep Creek realignment was part of The
Realignments, although the work was done around that time. Because the United States is now
objecting to the realignment, the court is addneg it with the other realignments. Although “The
Realignments” only refer to those realignmentsided in the trespass action, for ease of reference,
the phrase shall also encompass the Sheep Creek realignment unless otherwise noted.
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52.  The realignment moved the course of tla@lfoom across the top of the earthen dam
to just below the dam across a cement spillway wibénen rejoins the old path of the road. After
this realignment, Kane County has not had toirg¢pes section of the road. Trial Tr., at 1104-05
(L. Pratt).

53. Among The Realignments, one realignment occurred at the intersection of
Skutumpah and the Willis Creek Road. This ssctif Skutumpah had a steep hill and sharp curve.
Trial Tr., at 1106 (L. Pratt). Thealignment straightened the ra@ademove the sharp curve and
reduced the hill's grade. The changes improved safety and the sight disade.Pratt testified
that this realignment moved the courséhaf road just in excess of 200 feld. at 1107; Def. Ex.

W at KC 4338-43. This realignment is reflectsdsegment 6, island 9 on the Realignment Map.
Def. Ex. V, at KC4287see alsdDef. Ex. NNNN, Bull Valley Gorge, Section 22 (showing island
9 at reference number 27.185); Trial Tr., at 1428-29.

54.  Asecond realignment occurred at Bull Rireek. This segment of Skutumpah ran
along a wash. It was moved to an area abowyavtsh. Trial Tr., at 1434-35 (V. Smith); Def. Ex.

W at KC 4322-27. The result left an island between the original route and the realigiament.
This realignment is reflected as segment 8, island 10 on the Realignment Map. Def. Ex. V, at
KC4287;see alsdDef. Ex. NNNN, Rainbow Point, Section 28 (showing island ten at reference
number 24.023); Trial Tr., at 1429-30 (V. Smith).

55.  Athird realignment occurred near Avii€@anyon. It is reflected as segment 4 on
the Realignment Map and contains islands 3 through 8. Def. Ex. V, at KC4270-71, KC4287.
Islands 6 and 7 are two notable islands in this segn&sdDef. Ex. NNNN, Bull Valley Gorge,

Section 23 (showing island 6 at reference nur@Be45 and island 7 at reference number 28.294 per
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Trial Tr., at 1428)see alsdef. Ex. W, at KC 4350-55 (showing island 6), KC4344-47 (showing
of island 7).

56. Mr. Smith testified that island 7 is the largest island created by The Realignments.
Trial Tr., at 1426, 1437. At its widepoint, the new alignment is 250 to 300 feet from the original
route. Id. at 1438.

57. Mr. Smith testified about other smaller islands located along segment 4, but they were
not identified by island number or significance. Trial Tr., at 1439-40 (V. Smith).

58.  Of the nine realigned segments, thetéthStates contends the ones at Bull Run
Creek, Willis Creek, and Averett Canyon are the most significant. Defs. Ex. NNNN, Bull Valley
Gorge, Sections 22-23, Rainbow Point, SectionT2&l Tr., at 1427-28. It also contends that
islands 6, 7, 9, and 10 are by or intrude into the Paria-Hackberry Wilderness Study Area (“Paria-
Hackberry WSA”). SeeDef. Ex. V, at KC4271, 4273, 4274.

59. The parties dispute whether any of The Realignments intrude into the
Paria-Hackberry WSA. The United States codtethe Paria-Hackberry WSA commences at the
edge of the disturbance of the former &lesurface of Skutumgpa Trial Tr., at 1379-81, 1415-16,
1454.

60. Plaintiffs introduced contrary evidence. A 1990 BLM nationwide instruction
memorandum notes that there is a standard setth@Ekfeet for low grael jeep and logging roads,
but also that “the width of some road R/Ws established under R.S. 2477 . . . will exceed the 30 feet
from centerline standard just referenced. Wégech overlaps are identiiean adjustment of the
WSA or wilderness boundary to eliminate the eachment of such boundaries with the R.S. 2477

R/W area should be made and properly documented.” Instruction Memorandum No. 90-589 (PI. Ex.
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149, at 4). With specific reference to R2877 rights-of-way along the boundary of a WSA, the
BLM must manage the lands subject to valid existing rights, while retaining the right to protect
adjacent lands “to avoid unnecessary and undue degradation of WI8Aat”3.

61. Plaintiffs also introduced an excerpt from the 1990 Utah BLM Statewide Wilderness
Final Environmental Impact Statement that wasddst the conclusion of the wilderness inventory
process in Utah. This includélge Paria-Hackberry WSA. In the event an inventoried WSA was
later designated as a wilderness area, the Bldduiaed that a maintenance and use border would
be allowed along roads, includicerrystems, adjacent to wilderness areas for purposes of road
maintenance, temporary vehicle pull-off, and trailhead parking.” Pl. Ex. 299 (copy of 1990 Utah
BLM Statewide Wilderness Final Environmental Impact Statement, Vol. I, p. 66). “This border
would be from 100 to 300 feet from the edgeéhef road travel surface, depending upon the nature
of the road and the adjacent terraihd:; see alsorrial Tr., at 1391-92 (K. Mahoney).

62. In 1996, the United States sued Kane County for trespass and unauthorized
construction on federal lands, including for TreaRgnments of Skutumpah. Trial Tr., at 1311-12
(M. Habbeshaw)see alsdl. Ex. 73.

63. In 2006, the United States stipulated todlsmissal of its trespass and unauthorized
construction claims against Kane County with prejudice. Trial Tr., at 1312—-13 (M. Habbeshaw);
see alsdl. Ex. 74. This stipulation followed a 2005 ngifrom the Tenth Circuit that clarified the
cooperative relationship between the BLM and an R.S. 2477 right-of-way h@eer.S. Utah
Wilderness Alliance v. BLMI25 F.3d 735, 748 (10th CR005) (hereinafterSUWA) (stating if

an R.S. 2477 right-of-way holder “undertake[s] angrovements in the road along its right of way,
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beyond mere maintenandé must advise the federal land management agency of that work in
advance.” Emphasis added.).

64.  Although the United States’ action was dismissed with prejudice, the dismissal stated
“the United States does not recognize any valid igfway or waive any defense to a claim of an
alleged right-of-way across public lands.” PIl. Ex. 74, at 4. Here, the United States asserts, as a
defense, that The Realignments do not constitute a permissible variance.

65. Since The Realignments occurred armdtéspass action was dismissed, the United
States has not required that any of the routessberesl to there original location. Trial Tr., at 1107
(L. Pratt). During the Court’s site visit, the pas stopped at several ligaed sections. Most of
the old paths have been reclaimed to the point where the old road bed is hafd to see.
Scope of Skutumpah

66. In 1967, the south end of the Skutumpadnwas approximately 15 to 20 feet wide
while parts of the north end was only about 8 2dfeet wide in places. Trial Tr., at 726-27 (V.
Campbell). By 1976, however, the south end wascequpiately 20 feet wide and the north end was
not quite as wide as 20 fedd. Mr. Campbell testified that &ast since 1967, he maintained the
Skutumpah road as a Class B ro#tl.at 687, 697, 71%ee generallyl. Exs. 163, 164, 169, 178,
180, and 181.

67. With respect to the County’s measuretagnade during its GPS project, Mr. Pratt

testified that the County estimated that Skutunmpak had a 28-foot traveurface, with a 40-foot

® The photographs in Defendant’'s Exhibit W were taken in 1993, shortly after The

Realignments occurred. Trial Tr., at 1432 (V.itBjn The landscape was different during the
court’s site visit in December 2010.
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disturbed area width for the widest segments, &t faot travel surface, with a 28-foot disturbed
area width for the other segmentd. at 1218-19see alsdl. Ex. 224-A.

68.  Further, Mr. Pratt testified that1998 and 1999, he and other members of the Kane
County road crew worked with BLM employee®io were measuring and documenting features
they found along the Skutumpah rodd. at 1271-72. Their work was captured in a document
admitted as Defendant’s Exhibit NNNN. The eihincludes aerial photographs of each segment
of the Skutumpah road, on which various datdijciag centerline GPS datagre overlaid. Italso
includes tables that recorded measuremerdis as travel surface width and total widthl. at
1272-81. Mr. Pratt initialed each page of the docupadter the Kane county road crew verified
the mileage and featurekd. at 1273-74.

69. Skutumpah has multiple culverts along its route. Mr. Prattindicated on the document
that for areas where a culvert existed, an ardad&0vide (and continag for 100 feet along the
road) would be sufficient “fomaintenance of the culvert onlyDef. Ex. NNNN, at 1; Trial Tr.,
at 1274-75 (L. Pratt). Specifically, he noted thairiter to get a front-end loader on either end of
the culvert to keep it clean, thexould have needed 8 to 10 feespthe end of the culvert, which
he estimated at approximately 40 fekt. at 1275.

70.  Atthe time of the site visit in December of 2010, the Skutumpah road was a wide,
two-lane gravel road along the southern sectidrile the northern section of the road varied in
width, being wider where it traverses opellexss and rough topography, and narrower where it

traverses dugways cut into hillsides.
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Mill Creek Road - Generally

71. The south end of Mill Creek road comroes at its intersection with Skutumpah on
private land in the northwest quarter of the nweht quarter (NWY2 NWY4) of Section 5, Township
41 South, Range 4.5 West, S.L.M., and proceedberty a little over six miles to the boundary of
private property in the southwest quarter of goutheast quarter (SWv4 SEY4) of Section 34,
Township 39 South, Range 4.5 West, S.L.M. Pretrial Order, at 26-28.

72.  The general course of Mill Creek road¢cksmed by Kane County in this litigation,
is shown on the map and centerline data in Pf&hExhibit No. 2. The paies do not dispute the
accuracy of the map or dat&eePretrial Order, at 27.

73. Mill Creek crosses private and public lands within Townships 40 and 41 South,
Range 4.5 West, S.L.M., but Kane County does notteeskiet title in this litigation to the portions
of road located over private landd. at 26.

74. In the court’s prior memorandum decision, title to Mill Creek road was quieted in
favor of Plaintiffs where it crosses privgieoperty in Section 5, Township 41 South, Range 4.5
West, S.L.M.See Kane Count011 U.S. Dist. LEXIS 66218, at *2'Because Plaintiffs did not
seek to quiet title to the portions of the roamksing private property, and Mill Creek only traverses
private property in Section 5 of Township 41, tbert hereby modifies its order so that Section 5,
Township 41 South, Range 4.5 West, S.L.M. is stricken from its ruling.

75.  The United States conveyed the private property at the northernmost end of Mill
Creek road into private ownership on JunelBR7 by Patent 1090548. Prat©rder, at 28, T 11.

76. Mill Creek road has two short branches off of it called Oak Canyon (K4405) and

Tenny Creek (K4410). The roads are located inevadane County, Utah. Pretrial Order, at 26,
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1 5. Kane County considers Oak Canyon and Tenny Creek to be part of the Mill Creek road.
Pretrial Order, at 26, 1 5.

77. The segment of lower Mill Creek remainfingdecision at trial includes that portion
of the road crossing Section 32, Township 40t8, Range 4.5 West, S.L.M. In 1896, Section 32
passed into ownership of the Utah School asttlitional Trust Lands Administration (“SITLA”).
Kane County2011 U.S. Dist. LEXIS 66218, at *4. Thiggseent of Mill Creek shall be referred
to as “SITLA Parcel One* and will be addressed below.

78.  Alsoremaining for decision is the segmhof Mill Creek extending north above Mill
Creek’s intersection with the Balkholl road. This segment @gses Sections 5, 6, and 8, Township
40 South, Range 4.5 West, S.L.M. and shall be referred to hereafter as “Upper Mill Creek.” The
final segments of Mill Creek remaining foedsion are the Oak Canyon and Tenny Creek spurs.
Pretrial Order, at 27, { 8.
Upper Mill Creek Segment

79. The Upper Mill Creek road has appeapedthe United States Geological Survey
(“USGS”) Skutumpah Creek, Utah5 minute quadrangle map siratéeast 1966 (as compiled from
aerial photographs taken in 1964). Trial Tr., at 780-84 (M. Peters); PI. Ex. 47B.

80.  The Upper Mill Creek road appears on USGS orthophoto quad aerial photography

taken on August 14, 1976. Trial Tr., at 820-26 (M. Peters); Pl. Ex. 262B.

19 In the court’s previous Memoranduneélsion, it addressed five SITLA parcels and
numbered them SITLA Parcels One through Fiane County2011 U.S. Dist. LEXIS 66218, at
*4-5. For consistency, the court uses the same numgiia this order. Issues pertaining to SITLA
Parcels Two, Three, and Four were resolvad@iMemorandum Decision. Accordingly, the court
only addresses SITLA Parcel One &idLA Parcel Five in this order.
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81. As evidenced by USGS maps and 18#&-aerial photography, the historically
traveled course of the Upper Mill Creek roadit @xisted before 1976, is substantially the same as
the currently traveled course of the road. Trial Tr., at 780-84, 820-26 (M. Peters); PIl. Exs. 47A,
47B, 262A, 262B, 262C.

82.  Additionally, the 1911 survey plat, prepared in connection with a cadastral survey
of Township 40 South, Range 4.5 West, S.L.M., dsp road consistent with the present course
of the far northern portion ofélJpper Mill Creek road. Trial Tr., at 968—71 (J. Harja); PI. Ex. 109.
The United States contends the “overall networkoates” on the plat is not consistent with the
current Mill Creek route. Itis nafear what point the United Staiesttempting to make with this
argument. The 1911 survey plat does show additional routes than presently existing, but the
additional routes do not negate that the far northern portion of the Upper Mill Creek road appears
on the 1911 survey plat.

83. Except for a reservation that exésteetween 1904 and 1906, the BLM’s Historical
Index for Township 40 South, Range 4.5 West, .. shows that the public lands crossed by the
Upper Mill Creek road were not reserved frim operation of R.S. 2477. PIl. Ex. 126; Trial Tr.,
at 972 (J. Harjagee alsdPretrial Order, at 28, § 14 (stating tbarties agreement that the relevant
Upper Mill Creek land “was not reserved from the operation of R.S. 2477 for the ten-year period
prior to R.S. 2477’s repeal on October 21, 1976").

84. Several withesses testified that the Ug#l Creek road was traveled by members
of the public for a continuous period in excesteafyears prior to the repeal of R.S. 2477 in 1976.

85. Calvin Johnson is a life-long residenkaine County. Trial Tr., at 17. Mr. Johnson

was born in 1923d.
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86. Mr. Johnson testified that he traveledlthmoer Mill Creek road as early as the late
1930s!! SeeTrial Tr., at 105. He recalled travelingettpper Mill Creek road to access the Pink
Cliffs are&® to go fishing with his father and brother when he was about 14 yeaisqlti937).

Id. Mr. Johnson was unsure if there was a gatle private property at that timiel. He also used

the road infrequently in high school to collasiod near the Oak Canyon spur and to hunt deer in
the area.ld. at 62, 68. Additionally, Mr. Johnson testified that there were several homesteads
located along Mill Creek road near water sourddsat 63—-67; Pl. Ex. 22.

87.  Vane Campbell testified that he first traveled the Upper Mill Creek road in about
1955 while working for a logging company operating on both the private and Forest Service land
north of the Upper Mill Creek road. Trial Tat 634—-37. He recalled other people working there,
including wood haulers, post cutters, and rock cutlersat 638. He also recalled that the road had
been bladed by this timdd.

88. Mr. Antone Wright was born in 1947, andsh&ed for most of his life in Kanab,
Utah. Trial Tr., at 221.

89.  Anton Wright testified that he traveled part of the Upper Mill Creek road as early as

1955 with his family. Trial Tr., at 254-56. Mr. Wht specifically recalled traveling with his

11 Calvin Johnson testified about several of the roads at issue in this action. The United
States challenges Mr. Johnson’s credibility basecoonlaction he was involved in more than fifty
years ago. The court had the opportunity to judge Mr. Johnson’s credibility while he testified at
trial. Although his memory wanot always perfect on every detail, the court found Mr. Johnson
both knowledgeable on the subjects he addressecradidble. The court therefore gives credit to
his testimony.

2 The Pink Cliffs area is further north of the current gate at the north end of Upper Mill
Creek.
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family in his grandfather’s passenger car to picaar the junction of the Tenny Creek segment and
the Upper Mill Creek road sometime between 1955 and 1958 to celebrate his bitthday.

90. Mr. Roy Mackelprang is a rancher and hasdiin Kane County for almost all of his
life. He was bornin 1939. Trial Tr., at 327.

91. Roy Mackelprang is the current owner & hrivate ranch located at the end of the
Oak Canyon segment and his family began puiogake parcels and homesteads comprising this
ranch as early as 1925. Trial Tr., at 331-34. Haisa significant amount of time at the ranch as
a youth and was able to observe others usingpiper Mill Creek segment. Trial Tr., at 336. Mr.
Mackelprang testified that “fijvas a very nice common place to go over the top of when it was hot
down in Kanab” due to its elevatiohd. at 342.

92. Mr. Mackelprang also learned about theads local historical reputation as he sat
and listened to “old timers” talking around a calhplrial Tr., at 341-42. He testified that Mill
Creek had the reputation of being an old road and that people traveled Upper Mill Creek as far back
as the late 18004d. at 330, 340-45. Mr. Mackelprang undecst that John D. Lee cut timber and
ran a saw mill in the Upper Mill Creek area ie late 1800s, which is how Mill Creek reportedly
got its name.ld. at 344. To this day, there are physical remnants of a mill having been located
about a quarter to a half mile above the terminus of Upper Mill Crédkat 344—46.Mr.

Mackelprang has been to that area over ten tintesat 345.

13 The court accepts Mr. Mackelprang'’s testig about the historical reputation of Upper
Mill Creek based on Rule 803(20) of the Federal Rules of Evidence. The reputation of the road
arose before this controversy and was of sufficgirapbrtance that its general historical nature was
told and retold by one generation to the next.
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93. Mr. Mackelprang further testified thas a youth he would travel north beyond the
terminus of Upper Mill Creek. He said it was“awfully pretty place” and a trail existed that led
to the headwaters of the east fork of the Sevier River where he godishing. Trial Tr., at
339-41.

94. Mr. Mackelprang also testified that, as early as the 1940s, people traveled Mill Creek
to visit his family’s ranch at the end ofettDak Canyon spur, but that such visitations were
intermittent. Trial Tr., at 351-52. Mr. Mackelprang further testified that during the 1940s and
1950s, he saw hunteirs the area, including camping at a location near the junction of the Mill
Creek and Oak Canyon roadll. at 353-55. Further, Mr. Mackelprang testified that there was
wood cutting in the area approximate to thé& @anyon road, including ithe 1940s, in the area
west of Mill Creek road and south of Oak Canydad.at 355-56. He also ti#fsed that he would
see individuals in the 1950s “after wood or deer or sometimes cedar poset’379.

95. Roger Holland testified that he travetbd Upper Mill Creek rad in a vehicle with
his grandfather prior to 1961 for purposes xplering. Trial Tr., at 510-12. After he got his
driver’s license in 1961, he traveled Upper Mileek to the Oak Canyon spur about twenty times
between 1961 and 1976 for deer hunting and other activities. Trial Tr., at 513-14, 551-52.

96. Kurt Brinkerhoff testified that he trawal the Upper Mill Creekoad up to the Dixie
National Forest boundary (north of the road) for the first time in the early 1950s with his father.
Deposition of Kurt Brinkerhoff33—35 (Dkt. No. 209, Ex. 6) (hereinaft'Brinkerhoff Depo.”). Mr.
Brinkerhoff recalled a trip with his father in which they were repairing a water pipeline in the Upper

Mill Creek area, and his father accidently cwg bwn wrist, requiring Mr. Brinkerhoff, prior to
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having his driver’s license.€.early 1950s), to drive his fathé@own the Upper Mill Creek road and
back to town.Id. at 34.

97. Norman Carroll testified that he traveted Upper Mill Creek road in a vehicle for
the first time in the early 1950s. Normarr@d Deposition, 32—-35 (Dkt. No. 209, Ex. 3). He used
the road in the early 1950s to access the Brinkerhoff property where he would cut cedddposts.
at 33.

98. Witnesses testified that they saw other members of the public traveling the Upper
Mill Creek road prior to 1976 for the apparentgmses of gathering firewood, cutting cedar posts,
hunting and scouting for deer, gathering pinespamd general sight-seeing. Trial Tr., at 379-83 (R.
Mackelprang); Trial Tr., at 517-18 (R. Hollan@yinkerhoff Depo. at 38—-39; Arlene Goulding
Deposition, 30-32 (Dkt. No. 209, Ex. 4).

99. Several withesses testified that the membéthe public traveling the road to scout
and hunt for deer was not, in any sense, limited to a specific season. In the ‘40s, ‘50s and ‘60s deer
hunting was a big thing and deseat provided food whenever it svaeeded. Trial Tr., at 350 (R.
Mackelprang); Brinkerhoff Depat 104-05; Trial Tr., at 108 (Qohnson); Trial Tr., at 232-33, 252
(A. Wright).
Oak Canyon Segment

100. The Oak Canyon segment diverges off of the Upper Mill Creek segment in the
southeast quarter of the northeast quarter (8§E¥4) of Section 6, Township 40 South, Range 4.5
West, S.L.M., and proceeds southwesterly across federal public land for approximately 0.6 miles
to the boundary of private property in the southeast quarter of the southwest quarter (SEY2 SW¥4)

of Section 6, Township 40 South, Range 4.5 West, S.ISBEPretrial Order, at 28, | 13.
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101. The United States conveyed the pevpatoperty at the end of the Oak Canyon
segment into private ownership on August 8, 18y Ratent 1173972. Pretri@kder, at 28, T 13.

102. The general course of the Oak Canygmant is shown on the map and centerline
data in Plaintiffs’ Exhibit 4. The parties dot dispute the accuracy of the map or d&@ePretrial
Order, at 27.

103. The Oak Canyon segment has appeanetie USGS Skutumpah Creek, Utah 7.5
minute quadrangle map since at least 1966 (agded from aerial photographs taken in 1964).
Trial Tr., at 780-85 (M. Peters); PIl. Ex. 47B.

104. The Oak Canyon segment appears on USGS orthophoto quad aerial photography
taken on August 14, 1976. Trial Tr., at 820-23 (M. Peters); Pl. Ex. 262B.

105. As evidenced by USGS maps and 1976-era aerial photography, the historically
traveled course of the Oak Canyon segment,eagsted before 1976, is substantially the same as
the currently traveled course of the roadallTr., at 780-85, 820-23 (MPeters); Pl. Exs. 47A,
47B, 262A, 262B, 262C.

106. The 1911 survey plat prepared in conioecttith a cadastral survey of Township 40
South, Range 4.5 West, S.L.M., also depicts a ooadistent with, although not identical to, the
entire present course of the Oak Canyon segment. Trial Tr., at 968, 971 (J. Harja); PIl. Ex. 109.

107. Except for a reservation that exisbeetween 1904 and 1906, the BLM’s Historical
Index for Township 40 South, Range 4.5 West, 8. shows that the public lands crossed by the
Oak Canyon road were not reserved from the djperaf R.S. 2477. PIl. Ex. 126; Trial Tr., at 972

(J. Harja).
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108. Anton Wright testified that he traveled the Oak Canyon segment as early as 1963
while hunting deer. Trial Tr., @7-61. Mr. Wright specifically retad that after he obtained his
driver’s license in 1963, up until he entered militaeyvice in October of 1966, he and his friends
would routinely travel the GaCanyon segment to hunt de&t. Mr. Wright testified that there was
a parking area at the end of the Oak Canyon segmexttio the gate at the boundary of the public
land and the Mackelprang ranch, and that he retadleing another vehicle parked in that parking
area during one of these early tripd. at 259. Mr. Wright alscecalled traveling the Oak Canyon
segment once sometime between 1973 to 1975 with his family to pichiat 261. The road
appeared to be maintained throughout the time he traveled lon at 260—61.

109. Roy Mackelprang, the current owner & Mackelprang ranch located at the end of
the Oak Canyon segment, testified that his fammay traveled the Oak Canyon road since as early
as 1925 to access their property, to carntloeit ranching business, and to hunt d&aselrial Tr.,
at 333, 350. Inthe 1940s and 1950s, Mr. Mgmieglg saw many people on the Oak Canyon road
hunting deer.ld. at 351-54. Periodically, people would travel the road to visit his family, camp,
and gather firewoodld. at 352-57.

110. Calvin Johnson testified that he travalelOak Canyon road several times prior to
1976 while working cattle on the Mackelprang ranch. Trial Tr., at 106—07.

111. Roger Holland testified that he travelled Upper Mill Creek road to and across the
Oak Canyon segment for the first time prior 1861 in a Buick car, both to work on the
Mackelprang’s ranch and to hunt deer. Trial Tr., at 512—-15. Mr. Holland traveled the Oak Canyon
segment many times after that to work at the Mackelprang’s rddctPrior to 1976, he also saw

people cutting wood along the Oak Canyon segmiehiat 518.
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112. Kurt Brinkerhoff testified that he traled the Oak Canyon segment with his parents
in the early 1950s to visit their neighbors, the Mackelprangs, and to run their cattle and sheep
operations in the Oak Canyon area. Brinkerhoff Depo. at 50-52.

113. Witnesses testified that they saw other members of the public traveling the Oak
Canyon segment prior to 1976 for the apparent pepokgathering firewood, cutting cedar posts,
hunting and scouting for deer, and gathgrpine nuts. Trial Tr., at 351-57, 379-83 (R.
Mackelprang); Brinkerhoff Depo. at 62-63. egffically, Mr. Mackelprang recalled seeing
individuals, dating back to the 1940s, traveling the Oak Canyon segment to deer hunt and gather
firewood. Trial Tr., at 351-57. Going backttee 1940s, Mr. Mackelprang saw other people
camping off the side of the Oak Canyon segment near the gate of his lnah352-53.

Tenny Creek Segment

114. The Tenny Creek segment diverges ofthef Upper Mill Creek segment in the
southwest quarter of the southeast quarter (3&%4) of Section 5, Township 40 South, Range 4.5
West, S.L.M., and proceeds northerly across federal public land for approximately 0.5 miles to the
boundary of private property in the northwestader of the northeast quarter (NW¥2 NEY4) of
Section 5, Township 40 South, Range 4.5 West, S.ISkeFinal Pretrial Order, at 28, § 12.

115. The United States conveyed the private property at the end of the Tenny Creek
segment into private ownership on March P& 3, by Patent 9000384. Preti@ider, at 28, { 12.

116. The general course of the Tenny Creek segment is shown on the map and centerline
data in Plaintiffs’ Exhibit 3. The parties dot dispute the accuracy of the map or d&ee idat

27.
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117. The Tenny Creek segment has appeared on the USGS Skutumpah Creek, Utah 7.5
minute quadrangle map since at least 1966 (agpied from aerial photographs taken in 1964).

Trial Tr., at 780-86 (M. Peters); Pl. Ex. 47B.

118. The Tenny Creek segment appears on USGS orthophoto quad aerial photography
taken on August 14, 1976. Trial Tr., at 820-26 (M. Peters); Pl. Ex. 262B.

119. As evidenced by USGS maps and 18ib-aerial photography, the historically
traveled course of the Tenny Creek segment, as it existed before 1976, is substantially the same as
the currently traveled course of the road. Trial Tr., at 780-86, 820-26 (M. Peters); Pl. Exs. 47A,
47B, 262A, 262B, 262C.

120. The 1911 survey plat prepared in conoectiith a cadastral survey of Township 40
South, Range 4.5 West, S.L.M., also depicts a coagistent with, although not identical to, the
entire present course of the Tenny Creek segnieral Tr., at 968, 970-7(. Harja); PIl. Ex. 109.

121. Except for a reservation that exisbeetween 1904 and 1906, the BLM'’s Historical
Index for Township 40 South, Range 4.5 West, .. shows that the public lands crossed by the
Tenny Creek road were not reserved from theaimmn of R.S. 2477. PEX. 126; Trial Tr., at 972
(J. Harja).

122. Kurt Brinkerhoff testified that he traked the Tenny Creek segment as early as 1945
with his family. BrinkerhofDepo. at 9, 45. The Tenny Creek segment accessed his family’s ranch,
and he would travel the road approximately once per week during the summers prior t€d1976.

at 45.
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123. Anton Wright testified that he traveled the Tenny Creek segment in the early 1960s
while deer hunting. Trial Tr., at 263. Mr. Wrigépecifically recalled driving to the end of the
Tenny Creek segment and seeing the gate at the private property bouddary64.

124. Calvin Johnson testified that he traveled the Tenny Creek segment prior to 1976
while sight-seeing and scouting. Trial Tr., at 107-08.

125. Evan McAllister testified that he teed the Upper Mill Creek road through the
Tenny Creek segment when he was a teenageeg@rly 1950s) to visit the Tenny Creek ranch and
to deer hunt with his cousin in a ModelcAr. Evan McAllister Deposition, 95-98 (Dkt. No. 209,

Ex. 1). Mr. McAllister further testified &t during the 1950s, 196CGmd 1970s, the Tenny Creek
segment was known in the community as a road one could travel to huntdle#r96-97.

126. Witnesses testified that other memlaoéthie public traveled Tenny Creek segment
in the 1950s, 1960s, and 1970 for the apparent pespafssight-seeing and hunting. Trial Tr., at
381-83 (R. Mackelprang); Brinkerhoff Depo. at 46, 60 (Dkt. No. 209) (testifying it was a prime
hunting area and a lot of people hunted deer there).

Maintenance of Entire Mill Creek Road and Spurs to Class B Standards

127. The Oak Canyon segment, the Tenny Creek segment, and the main Mill Creek road,
from its intersection with Skutumpah road to the Oak Canyon intersection, were all classified by
Kane County as a Class B roador to 1976, as evidenced the 1950 General Highway Map of
Kane County, Utah. Trial Tr., at1111-12 (L. Pratt); PI. Ex. 38.

128. By 1965, Kane County added the northernmost segment of Mill Creek
road—commencing at the Oak Canyon intersectioreatehding north to the road’s end at private

property—to its Class B road system, as evidenced by the 1965 General Highway Map of Kane
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County, Utah. Trial Tr., at 1112-13 (L. Pratt); BX. 41. The result is that by 1965, the entire Mill
Creek road, including the Oak Canyon and Tenny Csegknents, had been designated as a Kane
County Class B general highwdgl.

129. Vane Campbell testified that by at leE#67, Kane County wodkegularly maintain
the entire Mill Creek road, including the Oak@an and Tenny Creek segments, as a Kane County
Class B road. Trial Tr., at 664—66, 6%@&e generallyrl. Exs. 163, 164, 169, 178, 180, and 181.

130. The maintenance on Mill Creek road andhisrt branches included regular blading
of the road so vehicles could turn around, keepar§ing areas at the gates on private property, and
installing cattle guards at certain locations on the righéit 665—67, 709-10, 1116 (L. Pratt). Kane
County’s road maintenance crews used the tourat loop and parking areas at the private property
gates to maneuver its road maintenance equipniénat 1115-18 (L. Pratt).

131. Despite maintaining each of Mill Creek’'gseents as a Class B road, at times they
are impassable during the winter. Trial Tr., at 882Wright); Trial Tr., at 338 (R. Mackelprang).

132. To maintain Mill Creek (including Oak Canyon and Tenny Creek) to Class B road
standards, Kane County used both its own funds and State fuBeksTrial Tr., at 668 (V.
Campbell) (prior to 1976, State and Kane Cotuntyls paid for Class B road maintenanseg also
Trial Tr., at 677 (V. Campbell) (pr to 1976, Kane County funds were used for maintenance of all
of the Class B roads in Kane County); Trial &t.1062 (L. Pratt) (Classi®ads were identified on
Kane County’s General Highway maps in ordeifane County to receiveihds from the State for

the maintenance of Class B roads).
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133. Because Kane County was using Stags<B road funds, state personnel would
travel and inspect Kane County’s Class B roadssure they were being maintained to the proper
Class B standards. Trial Tr., at 697-98 (V. Campbell).

134. Kane County’s maintenance of Upper Mill Creek, Oak Canyon, and Tenny Creek was
personally witnessed by Roy Mackelprang going back to the 1950s and continuing through the
present. Trial Tr., at 375-77.

135. After 1976, Kane County continued to ntain the Mill Creek road, including the
Upper Mill Creek, Oak Canyon, and Tenny Creek segniBatend at private property, to keep it
open as a public highway for general travel andrtwide a public road for the private property
owners. Trial Tr., at 1110 (L. Pratt), Trial Tr., at 1307—08 (M. Habbeshaw).

136. As stated previously, Mr. Campbellttesd that on Class B roads, from 1967 to
1992, he tried to maintain the travel surface from 14 to 24 feet wide. Trial Tr., at 655-56.

137. Based on Kane County’s GPS project, the County estimated Mill Creek’s travel
surface (including Upper Mill Creek) ranged from 16 to 20 feet wide and that the width of the prior
disturbed area of the Mill Creekad ranged from 18 to 28 feelid. at 1211-16; 1213-14. The
estimated travel surface for Tenny Creek ranged fréto 18 feet, with an @mated total disturbed
area width of 18 feetld. at 1216-17. The estimated trasalface for Oak Canyon was 20 feet,
with an estimated disturbed area width of 26 fégt.at 1217.See alsd®l. Ex. 224-A.

138. Kane County classifies Mill Creek’s surface as native soil in seven of its eight
sections surveyed and as gravel or imprasedhed aggregate surface in the eighth secta®
Pl. Ex. 224-A. The surface of the Oak Canyon anthyeCreek spurs are also classified as native

soil. Id.
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139. Mr. Pratt assigned a road category rabing and a maintenance category rating of
4 to the Mill Creek road, which indicated thatéeaed a smaller width for maintenance than roads
with a higher rating like the Hancock road (dissed below), which was assigned a road category
rating of 4 and a maintenance categoryngatdf 5. Trial Tr., at 1232-33; PIl. Ex. 224-A.

140. Atthe time of the site visit in Decennlud 2010, the Mill Creek road was a two lane
gravel road, wider at its southern intersectiotin the Skutumpah road and narrower as it reaches
the gates at the north.

Swallow Park/Park Wash Road

141. The K4360 Swallow Park/Park Wash r@¢&ivallow Park/Park Wash”) is located
in western Kane County, Utah. Pretrial Order, at 30, { 21.

142. The Swallow Park/Park Wash road commences at its intersection with the Skutumpah
road in the center of Section 19, Township 30 South, Range 3 West, S.L.M., and proceeds
southeasterly approximately 5 miles to wheradat its intersection with the K4370 North Swag
road in the northeast quarter (NE%) of Satt®, Township 40 South, Range 3 West, S.L.M.
Pretrial Order, at 30, 1 22.

143. The general course of the Swallow PaalktRVash road, as claimed by Plaintiffs in
this litigation, is shown on the map and centerline greRlaintiffs’ Exhibits 9 and 16. The parties
do not dispute the accuracy of the map or d&eePretrial Order, at 30.

144. The Swallow Park/Park Wash road crosses private and public land within Townships
39 and 40 South, Range 3 West, S.L.M., but Plaindiffsot seek to quiet title in this litigation to

the portions of the road located over private land.
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145. The northern half of the Swallow Par&/le Wash road has appeared on the USGS
Rainbow Point, Utah 7.5 minute quadrangle map since at least 1966 (as compiled from aerial
photographs taken in 1963). Trial Tr., at 789-91 (MeRg; Pl. Ex. 49B; Pretrial Order, at 31,

24.

146. The southern half of the Swallow P&&rk Wash road has appeared on the USGS
Deer Spring Point, Utah 7.5 minute quadrangle map since at least 1966 (as compiled from aerial
photographs taken in 1963). Trial Tr., at 796—98 (MeRg; Pl. Ex. 48B; Pretrial Order, at 31, |
24.

147. The Swallow Park/Park Wash road appears on USGS orthophoto quad aerial
photography taken on October 7, 1976, and on Octidhekr976. Trial Tr., at 844 (M. Peters); PI.

Ex. 264B.

148. As evidenced by USGS maps and 1976-era aerial photography, the historically
traveled course of the Swallow Park/Park Wastdras it existed in 1976, is substantially the same
as the currently traveled course of thado Trial Tr., at 793—-95, 798-800, 844-51 (M. Peters); PI.
Exs. 48A, 48B, 49A, 49B, 264A, 264C.

149. With the exceptions noted below andpio R.S. 2477’s repeal on October 21, 1976,
the BLM’s Historical Indexes for Township 3outh, Range 3 West, S.L.M., and Township 40
South, Range 3 West, S.L.M., reveal that thdipddinds crossed by the Swallow Park/Park Wash
road were not reserved from the operation & R477 during the relevant time period. Trial Tr.,
at 959-60, 964 (J. Harja); PI. Exs. 121, 124.

150. Swallow Park/Park Wash traverses thropghate property for part of its length.

SeePl. Ex. 20. The top north west end of the pevattoperty is owned by ¢éBrinkerhoffs. Trial
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Tr., at 409 (J. Ott); PI. Ex. 20. The remaindethef private property is owned by the Otid. The
Ott property is alternatively known as “Swallow Park Ranch.” Trial Tr., at 409.

151. Starting at its intersection with the Skupah road and proceeding to the unlocked
gate on the Swallow Park Ranch, Kane County designated approximately the first mile of the
Swallow Park/Park Wash road as a Clagse&l by 1965, as shown on the 1965 General Highway
Map of Kane County, Utah. Trial Tr., at 1061-62 (L. Pratt); PI. Ex. 41C.

152. Kane County then regularly maintained this portion of the Swallow Park/Park Wash
road prior to October 21, 1976, to meet the Class B road stand&wdBrial Tr., at 643, 651-52
(V. Campbell). In conformanceith the Class B road designation, it spent its own funds and State
funds to carry out the continued maintenanoe immprovement of the road prior to October 21,
1976. See generallyfrial Tr., at 668, 677, 698 (V. Campbell); Trial Tr., at 1062 (L. Pratt).

153. Vane Campbell testified that he also bththe Swallow Park/Park Wash road below
(south of) the Swallow Park Ranch property upon request. Trial Tr., at 652—-53.

154. Mr. Campbell installed cattle guards onrbed in May of 1973, as recorded in his
maintenance log booKkd. at 687; PIl. Ex. 163 (entries on May 21 and 22, 1973).

155. From about 1956 to 1960, Calvin Johnsah et ownership of the Swallow Park
Ranch. He testified that he personally weised Kane County graders on the Swallow Park/Park
Wash road prior to 1976. Trial Tr., at 135.

156. James Ott was born in 1938 and is the nuowner of Swallow Park Ranch. Trial
Tr., at 404 (J. Ott). Mr. Ott’s uncle acquired pHrthe ranch in the late 1940s, and Mr. Ott’s father
acquired part of the ranch in the 1950%.at 408. Mr. Ott first traveled on the northern portion of

Swallow Park/Park Wash road 1948 with his father and uncléd. at 411. The road was rough
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and used primarily by Jeeps, tractors, horses, or waddnat 417. While his father and uncle
checked on the cattle and looked for coyotes, he and a cousin went sight kkeahgl1, 413.

157. At the time of Mr. Ott’s first visit téthe Swallow Park Ranch, there was an old
homestead cabin on the property that Mr. Ott kneth@®\dams’ cabin. Trial Tr., at 413 (J. Ott).

The 1914 cadastral survey plat for TownshiiS8@ith, Range 3 West, shows “a cabin of one Geo
Adams” in Section 30, which is the same settocation as the Swallow Park Ranch. PIl. Ex. 104,
Trial Tr., at 946-48. It also showgoad leading to the cabin, although the road does not appear to
follow the same route as the present Swallow Park/Park Wash $e&dd.

158. Mr. Ott returned to the property in subsequent years and saw ranchers and other
workers traveling Swallow Park/Park Washgtet down to the Nipple Lake Ranch from Tropic,
Utah. Trial Tr., at 417 (J. Ott). The nature of their transportation progressed from wagons to
pickups over the years$d. at 418. The ranchers also movegiticattle between Swallow Park and
Nipple Lake roadsSee idat 418-19.

159. Mr. Ott saw other people traveling do@wwvallow Park/Park Wash to cut postd.
at 424, 427. He further testified that loggirgrorred along the Swallow Park/Park Wash road,
which is still evidenced by large Ponderosa ituenps in the area. it Tr., at 449-50. Mr. Ott
estimated that the logging occurred in the mithte 1950s. Trial Tr., a49. Mr. Ott did not see
when the logging specifically occurred. He did, however, live away from the area between 1954 and
1961, so it is reasonable to estimate that the logging occurred during thageraal Tr., at 424,

429, 449.
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160. From approximately 1948 and 1952, hisdativorked as a trapper. He hunted
coyotes and traveled down the Swallow Park/ParkWaad to areas fimr south. Trial Tr., at
421 (J. Ott).

161. From about 1954 until 1961, Mr. Ott did not spend much time at the rahcht.
421-22. He did recall, however, that Kane Cotanbtught a bulldozer “Cat” down the road in 1957
or 1958 to bulldoze through the deep snow to hatichers recover fpaed cattle. Trial Tr., at
446-47.

162. In October 1961, Mr. Ott returned to theata He traveled the Swallow Park/Park
Wash road with his father and cousin whileythvere guiding deer hunters from Californid. at
430-33. They took twelve to fourteen hunters ddverSwallow Park/Park Wash road and over the
connecting North Swag road (including Sand Ritigewards the Nipple Lake on a Case tractor
pulling a two-wheel wagon behind it to catheir hunting gear and to set up a cangpat 433—-34.
While on the hunting trip, Mr. Ott saw other peopfethe roads who had traveled up from the south
end by Kitchen Corral roadd. at 435-36.

163. Mr. Ott testified that this group of I#arnia hunters returned every fall for the
following two or three years to hunt de&ee idat 431, 437. He also testified that he later (1965
or 1966) drove a group of huntersrin Texas into the same campgiant deer, and that the group
used a 1962 or 1963 four-wheel drive GMC pickup to travel down the Swallow Park/Park Wash
road and across the connecting North Swag récacat 437—-40.

164. Calvin Johnson testified that he travetleel Swallow Park/Park Wash road most of

his life, going back to the late 1930s, whideaching, hunting, and generally sight-seeifgeTrial

14 Sand Ridge is discussed further below in paragraph 207.
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Tr., at 41-45, 71, 73-785. Mr. Johnson specifically recalled traveling the Swallow Park/Park
Wash road in his father’s two-wheehdr 1937 Dodge pickup when he was a youth.at 73-76.

165. Mr. Johnson testified that during fhexiod between 1956 and 1960, he would move
cattle every spring and fall along the Swallow ParkR¥ash road using Jeeps, tractors, and four-
wheel drive pickupsld. at 41-45. As with Mr. Ott, Mr. Johnson also testified that during this time
period, his ranching partners froimopic, Utah would travel th8wallow Park/Park Wash road on
their way to access the Nipple Lake Rantth. Once Mr. Johnson no longer owned an interest in
the Swallow Park Ranch his usage of paithef Swallow Park/Park Wash road decreadddat
119. Nevertheless, he still continued to use the road to go deer hunting and to take others on the
road. Id.

166. Que Johnson testified that, as a young boyakeled the Swallow Park/Park Wash
road from 1956 to 1961 while ranching, deer hunting, and cutting cedar posts. Trial Tr., at 139,
157-60. He saw other vehicles on the road during these \idaed.159.

167. Anton Wright testified that he traveled the Swallow Park/Park Wash road as early
as the early 1970s for the purposes of sight-seeing and picnicking. Trial Tr., at 244-45.

168. Roger Holland testified that he first traveled the Swallow Park/Park Wash road as
early as the spring of 1961, while looking for coyadéms with his grandfather in his grandfather’s
Jeep. Trial Tr., at 503-05.

169. Brent Owens testified that he first edad the Swallow Park/Park Wash road with
several friends as early as 1964 while deer hgntiTrial Tr., at 577—79. Eroad appeared to be
like an old logging roadld. at 580, 583. He knew logging had occurred in the area because his

brother worked for Pearson and Croft, a camplogging in the Swallow Park/Park Wash area
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before 1964. Trial Tr., at 581-83. Mr. Owens also saw a lot of stumps and old stash piles that
confirmed the location of the loggindd. at 583.

170. During the 1964 hunting trip, Mr. Owens traveled with his friends in two Jeeps from
Cedar City, Utah, to Cannonville, Utah. They then traveled on Skutumpah until they reached its
junction with the Swallow Park/Park Wash doavhere they turned and continued down the
Swallow Park/Park Wash road to its junction with the North Swag road. Trial Tr., at 578-79 (B.
Owens).ld. From the North Swag road, they travediedvn the Nipple Lake road to a cabin on the
Nipple Lake Ranch.ld. The group then returned to Ce@aty following the same route along the
Nipple Lake road, the North Swag road (inchgiSand Ridge), and through the Swallow Park/Park
Wash road.ld. at 586.

171. Witnesses testified that they saw othembers of the public traveling the Swallow
Park/Park Wash road prior to 1976 for the appapurposes of ranching, gathering firewood,
cutting cedar posts, hunting deer, searching for artifacts, general sight-seeing, accessing hiking
areas, picnicking, and picking pine nutsial'ir., at 85 (C. Johnson); Trial Tr., at 159-61, 214-15
(Q. Johnson); Trial Tr., at 251 (A. Wright); Trial Tr., at 417, 424-26, 449-50 (J. Ott).

Reserved Lands Along Swallow Park/Park Wash

172. On April 17, 1926, the President of the Uthi&tates issued Public Water Reserve
No. 107 (“PWR 107”), which ordered that “every smallest legal subdivision of the public land
surveys which is vacant unappropriated unresgoubtic land and contains a spring or water hole,
and all land within one quarter aimile of every spring or vi&r hole located on unsurveyed public
land be, and the same is hereby, withdrawn from settlement, location, sale, or entry, and reserved

for public use.” Pretrial Order, at 31, | 25.
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173. On April 11, 1929, the Secretary of theetior, by Interpretation No. 92, construed
PWR 107 to include two parcels of land locatdmhg Swallow Park/Park Wash. The first parcel
is the north half of the southeast quarte¥2(SEY4) of Section 31, Township 39 South, Range 3
West, S.L.M. Interpretation No. 92 (Def. Ex. N, at &e alsdPretrial Orderat 32, { 26. The
second parcel is the northwest quarter of the northeast quarter (NW% NEY4) and the northeast
guarter of the northwest quarter (NEY4a NWB#)Section 5, Township 40 South, Range 3 West,
S.L.M. Id.

174. The BLM Historical Indexes for theseawownships show that once Interpretation
No. 92 was entered against these lands on April 11, 1929, it remained without revocation. Pl. Exs.
121, 124.

175. This means that approximately one-haile of the Swallow Park/Park Wash road
crosses lands that have been subjeBWttR 107 since 1929. Pretrial Order, atse® alsdl. Ex.
35.

176. On February 1, 1952, the BLM issuéidand gas lease U 05309 on the same land
(in Section 31, Township 39 South, Range 3 We4t,M.), that was already subject to PWR 107.
Trial Tr., at 954 (J. Harjagee alsd”l. Ex. 121, at 2.

177. These same lands, among others, alsosudject once to Coal Withdrawal No. 1.
Trial Tr., at 950-53 (J. Harjagee alsd’l. Ex. 144. Coal Withdraw&lo. 1, stated that it “withdrew
from settlement, location, sale or entry, and reserved” this same land for “classification and
appraisement with respect to coal values.” Pl. Ex. 144.

178. The Tenth Circuit Court of Appeals Hasdd that Coal Withdrawal No. 1 did not

reserve public lands from the operation of R.S. 243WWA 425 F.3d at 784-85. While Coal
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Withdrawal No. 1 expressly stated that it “resel” the lands, this resation did not actually
reserve the lands from R.S. 2477’s grant of rights-of-wdy.

179. Besidesthe above reservations, a shgmeet of the Swallow Park/Park Wash road
crosses a former SITLA parcel in Section B@wnship 39 South, Range 3 West, S.L.M. (“SITLA
Parcel Five”).Kane County2011 U.S. Dist. LEXIS 66218, at *4.

180. Plaintiffs contend they have a right-of-way across the water reserve sections and
SITLA Parcel Five. Whether Plaiffs have a right-of-way across these sections is a matter of law
that the court addresses below.

Scope of Swallow Park/Park Wash

181. Vane Campbell testified that on €4aB roads from 1967 through 1992, he tried to
maintain the travel surface from 14 to 24 feet wide. Trial Tr., at 655-56. Kane County only
maintains the first mile of the Swallow Park/ParkdNaoad as a Class B road to keep it open as a
public highway for general travel and to provalpublic road for the private property owners who
use the road for access. Trial Tr., at 1308-09 (M. Habbeshaw). Otherwise, Swallow Park/Park
Wash is a Class D road.

182. Several times, the county had to blageStvallow Park/Park Wash road to allow
cattle to trail out. Trial Tr., at 446 (J. Ottppecifically, in 1957 or 1958, the county bladed the
entire length of the Swallow Park/Park Wash rtadlear snow and allow trailing. Trial Tr., at
447-48 (J. Ott)see alsoTlrial Tr., at 510 (R. Holland) (“\guely” recalling the road had been
bladed).

183. Kane County’s measurements, made during its GPS project, estimated the travel

surface of the Class B road sentiwas 10 feet wide, with a dished area width of 14 feet. Mr.
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Pratt testified, and the United States concurredeshienated width for that section appeared to be
underestimated. Trial Tr., at 1223 (L. Pratt).r fiee remainder of Swallow Park/Park Wash, the
estimated travel surface was 10 to 12 feelewivith a disturbed area width of 14 felet. at 1224.

184. Mr. Mahoney is in a unique position totigsas to the appeance of the Swallow
Park/Park Wash, North Swag, and Nipple Lakates shortly after October 1976, because he
traveled these routes in the summer of 197Paasof his work on BLM’s wilderness inventory
project. Specifically, Mr. Mahoney first traveled on the Swallow Park/Park Wash route in the
summer of 1979 in a four-wheel drive Jedgh. at 1365. Mr. Mahoney tesi that the first mile
or two coming south from Skutumpah road was graded and maintained, but then coming off the
upper bench, about a half mile south of the private lands, the route became less-obviously
maintained, sandier and narrower so that it wastbelwidth of one vehicle, and the southern-most
part of the route traveled for a portion of its distance in a whiklat 1365—-66; 1369-70.

185. During the court’s site visit in December of 2010, the Swallow Park/Park Wash road
generally appeared to be a maintained road where two vehicles could pass along the northernmost
mile of the road. The remainder of the road was a single lane dirt road.

North Swag Road

186. The K4370 North Swag road (“North Swagg')ocated in western Kane County,
Utah. Pretrial Order, at 32, 1 28.

187. The North Swag road commences ainitsrsection with the Swallow Park/Park
Wash road in the northeast q@autNEY4) of Section 9, Township 40 South, Range 3 West, S.L.M.,

and proceeds approximately 5 miles southeadieity intersection with the K4200 Kitchen Corral
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road in the southwest quarter of the northwest quarter (SW¥% NW%¥4) of Section 30, Township 40
South, Range 2 West, S.L.M. Pretrial Order, at 32, T 29.

188. The general course of the North Swaglraa claimed by Plaintiffs in this litigation,
is shown on the map and centerline data in BfEhEXxhibit 11. The parties do not dispute the
accuracy of the map or dat&eePretrial Order, at 32.

189. The west end of the North Swag roasl &gpeared on the USGS Deer Spring Point,
Utah 7.5 minute quadrangle map since at [#866 (as compiled from aerial photographs taken in
1963). PI. Ex. 48B; Pretrial Order, at 33, { 32.

190. The east end of the North Swag road has appeared on the USGS Deer Range Point,
Utah 7.5 minute quadrangle map since at [2866 (as compiled from aerial photographs taken in
1963), but with some variations in courseiallr., at 801-05 (M. Peters); Pl. Ex. 55B; Pretrial
Order, at 33, 1 32.

191. The North Swag road generally appears on USGS orthophoto quad aerial
photography taken on October 13, 1976. Trial TiB4&-54 (M. Peters); Pl. Ex. 264B. The aerial
photography lacks the same clarity as the maesarced above. Consequently, not all portions
of the road are visible. Additionally, there are some variations between the disturbances on the
ground and the claimed route. The photography nevertheless shows the North Swag road was
sufficiently defined to appear the aerial shots, following substantially the same course claimed

by Plaintiffs.

15 Although not all portions were visibia the aerial photography, witness testimony
discussed herein established that North Swag existed as one continuous route.
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192. As evidenced by USGS maps and 18ib-aerial photography, the historically
traveled course of the North Swag road, asxisted in 1976, is substantially the same as the
currently traveled course of the road. Trial Tr., at 801-05, 848-54 (M. Peters); Pl. Exs. 48A, 48B,
55A, 55B, 264A, 264B, 264C; Pretrial Order, at 33, 1 32.

193. Additionally, the survey plat prepared in connection with the 1959 cadastral survey
of Township 40 South, Range 3 West, S.L.M., tded a road at the tmation of the North Swag
road. Trial Tr., at 960—-62 (J. Ha)j PI. Ex. 107. The survey was done to identify the location and
characteristics of the SITLA parcels (Section 2 3% and 36 of every township). Trial Tr., at 960.
The survey also shows the midpoint linere township, that runs north to souttl. The surveyor
noted the topography and other items of interestdalcattthat midpoint line. On the midpoint line,
north of Section 16, at the identifying point of “NO2 and 80.00,” there is a symbol for a road
traversing the midpoint lindd. at 960—-61. The present cours&ofth Swag crosses the midpoint
line in substantially the same location. The rieid@r of the township was unsurveyed, and thus,
does not reflect the full route of the road.

194. Likewise, the BLM's survey engineer field notes, taken during the 1959 cadastral
survey, note the presence of a “Jeep roadl’ Ex. 60, at 23. The location of the Jeep road
corresponds to the road symbol on the survey plat map. Trial Tr., at 962—63 (J. Harja).

195. The North Swag road crosses two diifiémranges in Township 40. Prior to R.S.
2477’'s repeal on October 21, 1976, the BLM’s Histirindex for Township 40 South, Range 3
West, S.L.M., indicates that the public lands crd$sethe North Swag road were not reserved from
the operation of R.S. 2477 during the time periodsuie here. Trial Tr., at 964 (J. Harja); PIl. Ex.

124; Pretrial Order, at 33, { 30. Likewiseippito R.S. 2477’s repeal on October 21, 1976, the
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BLM’s Historical Index for Township 40 SoutRange 2 West, S.L.M., indicates that the public
lands crossed by the North Swag road werereserved from the operation of R.S. 2#7Trial
Tr., at 968 (J. Harja); Pl. Ex. 123; Pretrial Order, at 33, 1 30.

196. Calvin Johnson testified that he traveled the North Swag road on horseback when he
was 10 or 12 years old (i.e., the mid 1930s) whitenrng cattle with his neighbor Frank Farnsworth.
Trial Tr., at 27—-28. During one of these early trips with Mr. Farnsworth, in the mid-1930s, Mr.
Johnson witnessed people traveling the N&wag road with teams and wagolt. In the 1940s
and 1950s, Mr. Johnson testified that he travéthedNorth Swag road in a Jeep to hunt deer
personally and to guide other deer hunters from Califorldaat 69—70. Mr. Johnson further
testified that during the period between 1966 2960, he moved cattle every spring and fall along
the North Swag road using Jeeps, tractors famdwheel drive pickups. During this time period,
his ranching partners would travel from Trogittah, down the North Sag road, on their way to
the Nipple Lake Ranchld. at 41-45.

197. Que Johnson testified that, as a young boy, he traveled the North Swag road from
1956 to 1961 while ranching, hunting deer, and cutting cedar posts. Trial Tr., at 157-58. He saw
other vehicles on the road during these yehlfsat 158-59.

198. Anton Wright testified that he traeel North Swag from about 1956 to 1961 while

helping Calvin Johnson with his cattle operati@eeTrial Tr., at 229-30. He then traveled North

6 Part of the North Swag road traveri@®ugh the Paria-Hackberry WSA. Another part
of North Swag adjoins the WSA. As statbédae, however, the public lands crossed by North Swag
were not reserved prior to October 1976. Consetijyeeven though North Swag may traverse the
Paria-Hackberry WSA, this factor does not preclesstablishing an R.S. 2477 road over such lands.
Accordingly, the court will not address the WSA indtsalysis other than to note the nature of the
land traversed by North Swag.
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Swag in 1964 as part of a family reunion. Mright recalled that he and his relatives from
California took a four-wheel drive Bronco an&alkswagen Baja Bug across the North Swag so
they could go picnicking and sightseeind. at 241-42. The Volkswagen got stuck in the sand just
before Sand Ridge, but eventually made it ovdrat 242.

199. As stated above, from about 1961 to 19@8&jes Ott traveled the North Swag road
when he and his relatives acted as a guide¢o ldunters from California. Trial Tr., at 430-33 (J.
Ott). During part of one tripthey went on “an old oil road” off of North Swag and set up a
campsite.ld. at 432. In 1965 or 1966, he took anotbetr of deers hunters from Texas on North
Swag. On the earlier trips, Mr. Ott loaded thumting and camping gear in a trailer and pulled it
behind a Case tractor. On the later trig ¢moup used a four-welel drive GMC pickup.ld. at
437-40.

200. As stated in paragraph 170 above, wBegnt Owens and several of his friends
decided to skip school and go deer hunting in 184, traveled the full length of the North Swag
road (including Sand Ridge) down to the Nipple Lake Ranch and then back up North Swag to
connect with Swallow Park/Park Wash and Skupah. Trial Tr., at 577—(8. Owens). The group
traveled in two Jeeps on the trip.

201. Roger Holland testified that he traveletbast part of the North Swag road by 1961
with his grandfather, in his grandfather’s Jeep, while looking for coyote dens in the spring. Trial
Tr., at 486—-87. He also testified that he believedhad traveled the eastern portion of the North
Swag road prior to 1962 with his uneiile guiding deer hunters in the ardd. at 497-98. Mr.

Holland further testified that he traveled tderth Swag with his friend, Nyle Willis, sometime
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between 1963 and 1971. On thgt they were generally exploring, rock hunting, hiking, taking
photographs, and looking for artifactisl. at 499-502.

202. Louis Pratt testified that he travetbd North Swag road as early as 1974 or 1975
with his family. Trial Tr., at 1056-58. On hisdi trip on the North Swag road in 1974 or 1975, he
was traveling with his parents and grandparentseir Jeeps, and they were attempting to locate
the antlers of a deer that his grandfather ted & a prior year in the North Swag ardd. at
1056-58, 1065. They also looked for arrowheddsat 1066. Subsequently, they traveled North
Swag every fall for scouting and deer huntifdy. During those trips, #y saw other people on the
road also scouting and deer huntind. at 1066—-67. They further saw horse trailers and camping
trailers parked along North Swagd. at 1067.

203. Witnesses testified that other members of the public were also seen using the North
Swag road prior to 1976 for the apparent puegasf ranching, gathering firewood, hunting deer,
picking pine nuts, sight-seeingydsearching for artifacts. Tri&r., at 85 (C. Johnson); Trial Tr.,
at 158-59 (Q. Johnson); Trial Tr., at 435-36 (J. Ott); Trial Tr., at 1066—67 (L. Pratt).

Scope of North Swag

204. North Swag is a Class D road. Cansmtly, Mr. Pratt assigned a road category
rating of 1 and a maintenance catggating of 1 to it. This is #lowest rating on his scale. Ex.
224-A; Trial Tr., at 1233-34 (L. PrattDther than the blading anthintenance work noted below,
Kane County has not maintained the North Swag road.

205. Kane County bladed the North Swag road in 1996. Trial Tr., at 502 (R. Holland).

206. A small section of the North Swag roadanthe Nipple Lake road, is regularly hit

with flash floods. Kane County previously miaimed a catchment pond next to North Swag to
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prevent flood waters from damaging other road flooding the Nipple Lake Ranch. Trial H&t,
1078 (L. Pratt). On two occasions since 1986, Kaoenty took in a front-end loader to clean out
the sand accumulated in the pond and to reinforce theldike. 1077—78. Subsequently, the BLM
has not permitted this maintenance wold.

207. The North Swag road crosses a feature called the “Sand Ridge,” which is less than
a mile from where the North Swag road intersedtis the Swallow Park/Park Wash road. Trial Tr.,
at 45-47 (C. Johnson). Itis arock ledge in a sanely that makes travel over this section of North
Swag difficult, particularly in summer when the soil is dig..at 47. As discussed in the following
paragraphs, at times vehicles traveling down from Swallow Park/Park Wash road, or up from the
Nipple Lake and Kitchen Corral roads, stop & #and Ridge and turn around to avoid traversing
it. Trial Tr., 11365, 1367-68 (K. M@ney). When soil conditions are moist, however, there is not
a problem going over Sand Ridgel. at 48.

208. Ken Mahoney first traveled North Swiagsummer of 1979 as an employee of the
BLM. He traveled a half tone mile south of Swallow Park/Park Wash then stopped to camp for
the night. Id. at 1365, 1367-68. He did not travel furttieat day because he could not get over
Sand Ridge despite being in a four-wheel drive vehitdeat 1367-68. Mr. Mahoney recalled
North Swag being a two track route throughsberounding sagebrush that got very sandy as one
went southeastld. at1368.

209. Later that same summer, Mr. Mahoney tiestithat he used the Kitchen Corral road
to come up North Swag from the south end. Trial Tr., at 1370 (K. Mahoney). When he reached

Sand Ridge, it was steepmr the south siddd. at 1371. Consequently, he again could not traverse
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Sand Ridge despite being in a four-wheel drive vehicde see alsdef. Ex. UU (photographs of
North Swag taken on the 1979 trip).

210. Kane County’s measurements, made during its GPS project, estimated the travel
surface of North Swag was 10 feet wide. Tiial at 1224 (L. Pratt); Pl. Ex. 224-A. Mr. Pratt
stated the 1996 photographs showed the traickh was a little more than 8 fedt. at 1224-25.

The estimated width of the prior disturbed area was 14 feeat 1224; Pl. Ex. 224-A.

211. During the court’s site visit in December of 2010, the North Swag road was a
primitive single lane road crossing dirt and sand.
Nipple Lake Road

212. The K4290 Nipple Lake road (“Nipple Ledl is located in western Kane County,
Utah. Pretrial Order, at 33, { 33.

213. The Nipple Lake road commences inrtbegheast quarter of the southwest quarter
(NEY2 SWY4) of Section 30, Township 40 Soutm&a2 West, S.L.M., and proceeds approximately
0.4 miles northwesterly to where it ends atrdarsection with the K4200 Kitchen Corral road in
the southwest quarter of the northwest quai$&¥*s NWv4) of Section 30, Township 40 South,
Range 2 West, S.L.M. Pretrial Order, at 33, T 34.

214. The general course of the Nipple Lake route, as claimed by Plaintiffs in this litigation,
is shown on the map and centerline data in BffshExhibit 10. The parties do not dispute the
accuracy of the map or dat&eePretrial Order, at 33—34.

215. The Nipple Lake road has appeared on the USGS Deer Range Point, Utah 7.5 minute
guadrangle map since at least 1966 (as compibedl &erial photographs taken in 1963). Trial Tr.,

at 801-05 (M. Peters); Pl. Ex. 55B; Pretrial Order, at 34, { 36.
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216. The Nipple Lake road appears on USGS orthophoto quad aerial photography taken
on October 13, 1976. Trial Tr., at 854 (M. Peters); Pl. Ex. 264B.

217. As evidenced by USGS maps and 18i6-aerial photography, the historically
traveled course of the Nipple Lake road, as istexl in 1976, is substantially the same as the
currently traveled course of the road. Tiia., at 801-05, 854 (M. Peters); PIl. Exs. 55A, 55B,
264A, 264B, 264C.

218. The southern terminus of the Nipple Lake road extends at least to the Nipple Lake
Rancht’” The BLM’s 1904 Cadastral Survey plat fbownship 40 South, Range 2 West, S.L.M.
shows a road exiting at the Nipple Lake Ranch about a quarter mile east of Nipple Lake road’s
current alignment. Trial Tr., at 966—67 (J. Harja); Pl. Ex. 106.

219. Atthe time of the 1904 Cadastral Surpkat for Township 40 South, Range 2 West,
S.L.M., two cabins were located in the Nipple Lakea, and are represented to have been owned
by Edward Reynolds and Abner N. Potter. Trial Tr., at 967 (J. Harja); PIl. Ex. 106.

220. Prior to R.S. 2477’'s repeal on OctoB&, 1976, the BLM’s Historical Index for
Township 40 South, Range 2 West, S.L.M., indisahat the public lands crossed by the Nipple
Lake road were not reserved from the operatioR.&. 2477. Trial Tr., at 968 (J. Harja); PI. Ex.

123; Pretrial Order, at 34, § 34.

221. Calvin Johnson testified that he traveled the Nipple Lake road on horseback when

he was 10 or 12 years olde(, the mid-1930s) while running cattle with his neighbor, Frank

Farnsworth. Trial Tr., at 27—28. During these etig with Mr. Farnsworth in the mid-1930s, Mr.

" The court does not address whether anyigroof the Nipple Lake road extends onto
private property because Plaintiffs have not sought a determination on that issue.
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Johnson witnessed people traveling with teams and wagons down the Nipple Lake road to the Nipple
Lake Ranch.ld. He mainly saw livestock people, some wood haulers, and deer hudtexts85.
During the 1940s and 1950s, Mr. Johnson testifiedhtbtequently used the Nipple Lake road to
access the Nipple Lake Rancldl. at 81-82.

222. By 1956, Mr. Johnson acquired part owngrahthe Nipple Lake Ranch. As early
as 1956, Mr. Johnson moved cattle every sprimtjfall along the Nipple Lake road using Jeeps,
tractors, and four-wheel drive pickups. Trial Tr., at 41-45. During this same time period, his
ranching partners would travel from Tropic, bitalown the Nipple Lake &al on their way to the
Nipple Lake Ranchld.

223. By 1966, Mr. Johnson testified the Nippl&kéaoad was used by Pan Am Company
when it drilled a well north of the Nipple Lake Ranch. Trial Tr., at 55-56. The drilling company
traveled Nipple Lake road to access water on the Nipple Lake Ranch for use in its drilling
operations.ld. at 55-56.

224. Onthe Nipple Lake Ranch, there is atimceof interest called the Monkey House.

Mr. Johnson saw sightseers tragteivn the Nipple Lake road tes the Monkey House. Trial Tr.,

at 89. After obtaining full ownership of the Nipple Lake Ranch, Mr. Johnson on occasion would
lock the gate to his propertyd. at 59-60; 188—89. By the 1980s, Nwhnson kept the gate locked
due to vandalism on his propertid. at 59-60.

225. Brent Owens testified that he travelleel Nipple Lake road as early as 1964 while
deer hunting with his friends fro@edar City, Utah. Trial Tr., &77—79. On that trip, they traveled
the full length of Swallow Park/Park Wash, Na®ag, and Nipple Lake before reaching the cabin

on Nipple Lake Ranchld. at 578-79.
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226. Roger Holland testified that he traveled the Nipple Lake road prior to 1961 with his
grandfather, in his grandfather’s Jeep, while searching for coyote dens in the spring. Trial Tr., at
476-78, 487. He recalled traveling all the wayhi private property before turning arourd.
at 478. Mr. Holland further testified that he traacgeNipple Lake road with his friend, Nyle Willis,
prior to 1971.1d. at 487—-88. On this trip with Mr. Willighe two traveled the Nipple Lake road,
parked at the Nipple Lake Ranch, and hiked to the top of Mollie’s Nipglat 488. Before 1976,

Mr. Holland returned to the Nipple Lake road with Mr. Willid. at 548. On that trip, the two went
out to the Monkey Housdd. After 1976, Mr. Holland traveledith a group of ten people to see
the Monkey House agairid. at 492—-93, 548-49.

227. James Ott testified that he travelled Nipple Lake road as early as 1965 while
scouting for signs of deer and sight-seeing. Trial Tr., at 445.

228. Louis Pratt testified that he traveled the Nipple Lake road prior to 1976 with his
father, in his father’s Jeep, while exploringsiting the Monkey House on the Nipple Lake Ranch,
and searching for arrowheads and shed deer anfleed Tr., at 1067—68. He further testified that
the Monkey House is a famous location and peopie had continue to travel the Nipple Lake road
to access the Monkey Housll. at 1085.

229. Anton Wright testified that he traveltgk Nipple Lake road as early as 1956 while
helping Calvin Johnson with his cattle operati@eeTrial Tr., at 225. Mr. Wright recalled that
Calvin Johnson’s ranching partners from Tropi@h)twould travel the Nipple Lake road in a Ford
tractor pulling a trailer to bring suppliestte Nipple Lake Ranch in approximately 19%6. From
1956 to 1961, Mr. Wright also saw a feser hunters on Nipple Lake rodd. at 232. Further, as

part of a family reunion in 1964, Mr. Wright recallthat he and his relatives from California took
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a four-wheel drive Bronco and a VolkswagenaBaug sight-seeing and traveled the Nipple Lake
road to see the Monkey Houaed the Nipple Lake Ranchd. at 241-43. Mr. Wright continued
to use Nipple Lake road almost every year after 1968 to hunt and siglitsee.
Scope Nipple Lake Road

230. Inthe 1980’s, Kane County designated\ipmple Lake road as a Class B road, and
thereafter maintained the road to that standard. Trial Tr., at 130-31 (C. Johnson). Kane County
keeps the road open for general travel and to geoaipublic road for the private property owners.
Trial Tr., at 1308 (M. Habbeshaw).

231. Priortothe 1980s, Kane County maintained the Nipple Lake road upon request. Trial
Tr.,at 131 (C. Johnson) (testifying that “in the wititme, we would have snows and have livestock
and the county would help us out there”).

232. Kane County measurements, madenduris GPS project, estimated the travel
surface of Nipple Lake was 20 feile and the width of the priadlisturbed area was 22 feet. Trial
Tr., at 1225 (L. Pratt).

233.  When Anton Wright first traveled Nippleke road in 1956, he also estimated the
travel surface was 20 feet wid@&rial Tr., at 227-28 (A. Wright)Other witnesses testified it was
just a sandy two track roa&kee, e.g., icat 585-86 (B. Owens).

234. Mr. Johnson testified that Nipple Lake road was upgraded in 1966 by the Pan Am
Company when they drilled a well north of the Nipple Lake Ranch. Trial Tr., at 55-56.

235. During the court’s site visit in December of 2010, the Nipple Lake road appeared to

be wide enough for two lanes of travel and had a sandy surface.
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Cave Lakes Road

236. The K1070 Cave Lakes road (“K1070”) is located in southwestern Kane County,
Utah. Pretrial Order, at 34, { 37.

237. The K1070 road commences at privatepprty in the northwest quarter of the
northeast quarter (NW¥4 NEY%4) of Section 2whship 43 South, Range 7 West, S.L.M., and
proceeds a little over a mile northwesterly to itsrsgetion with the Hancock road in the southeast
guarter of the northeast quarter (SEY4 NEY4) of Section 34, Township 42 South, Range 7 West,
S.L.M. Pretrial Order, at 34, Y 38.

238. The general course of the K1070 road, as claimed by Plaintiffs in this litigation, is
shown on the map and centerline data in Plaih&khibit No. 12. The pdies do not dispute the
accuracy of the map or dat&eePretrial Order, at 33-34.

239. The K1070 road has appeared on the USGS Kanab, Utah-Arizona 7.5 minute
guadrangle map since at least 1985. Trialdtr§07-08 (M. Peters); Pl. Ex. 56B. The map was
compiled from aerial photographs taken in 1976. PI. Ex. 56B.

240. The K1070 road also appears on USGS orthophoto quad aerial photography taken
on October 7, 1976. Trial Tr., at 832-33 (M. Peters); Pl. Ex. 278B.

241. As evidenced by USGS maps and 1976-era aerial photography, the historically
traveled course of the K1070 road, as it exigtetd76, is substantially the same as the currently
traveled course of the road. Trial Tr.,8818, 833 (M. Peters); PExs. 56A, 56B, 278A, 278B,

278C.
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242. The BLM's Historical Index for Townsh#®? South, Range 7 West, S.L.M., reveals
that the public lands crossed by the K1070 roackwet reserved from the operation of R.S. 2477
at the time of the uses discussed below. Trial Tr., at 973-74 (J. Harja); Pl. Ex. 131.

243. Anton Wright testified that he traveléd K1070 road as early as 1959 while hiking
and hunting rabbits. Trial Tr., at 268—70. Onfhi trip in 1959, Mr. Wright recalled traveling
with friends down the K1070 road in a station wagtth. Eventually, they had to turn the station
wagon around because of the deep sahdMr. Wright continued to travel the road almost every
year after that, except from 1966 to 19@&8n he was in military servicdd. at 275. He would
travel the K1070 road to scout and hulat. at 276.

244. Roger Holland testified that he traveled the K1070 road in a vehicle sometime
between 1961 and 1963 while exploring and visitimgjdn ruins in the area. Trial Tr., at 522—-23.

245. James Mace was born in 1943 lived in Kanab until he left for two years of
post-secondary education in Provo, Utah, in 191A@al Tr., at 888-89 (J. Mace). While living in
Provo, Mr. Mace usually returned to Kanab every weekend to help his father with the farm and
ranch. Id. at 889.

246. Mr. Mace testified that he traveled th&0%0 road in a vehicle every year from the
time that he was 16 (i.e., 1968) until 1973 whiletimgqdeer and visiting his neighbors that lived
at the end of the K1070 road. Trial Tr., at 900-Oh. most occasions when he was on K1070, Mr.
Mace saw other people on the road. He observed them hunting, sightseeing, cutting firewood and
cedar posts, and occasionally hikingd. at 902—-03.

247. Louis Pratt testified that he travetbd K1070 road between 1974 and 1976 with his

father, in his father's 1974 CJ5 Jeep while jagphunting and scouting for deer, and searching for
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arrowheads. Trial Tr., at 1124—-26. Mr. Pratt waydderally travel K1070 a couple times per year.
Id. at 1126.

248. Theo McAllister was born in 1929 and is a lifelong resident of Kanab. Theo
McAllister Deposition, 7-8 (Dkt. No. 209, Ex. 7) (heraiter “T. McAllister Depo.”). He testified
that he traveled the K1070 road as early asl®b0s in a Jeep statimagon while visiting Indian
ruins located in a cave souththe end of the roadd. at 52-54. Mr. McAllister also testified that
he traveled the K1070 road “two or thteres a year” throughout the 1950s, 1960s, and 193¥0s.
at 54-55.

249. Benny Cornell testified that he travetbd K1070 road as early as 1973 in a pickup
truck while accessing his father-in-law’s prageand hunting deer. Benny Cornell Deposition,
13-16 (Dkt. No. 209, Ex. 5) (hereinafter “Cornell Depo.”).

250. Witnesses testified that they saw other members of the public traveling the K1070
road prior to 1976 for the apparent purposes of hunting deer, accessing residences in the area,
sight-seeing, gathering firewood, and cutting cedatspogrial Tr., at 284 (A. Wright); Trial Tr.,
at 902-03 (J. Mace), Trial Tr., at 1127 Rratt). Mr. Wright testifid that prior to 1976 he saw over
one hundred people on the K1070 rodi.at 284—85.

251. Attrial, the parties stipulated that atstcourt determined that the portion of K1070
that traverses private land was not a public road. Trial Tr., at 1247-49, 128@e 8B def. EXs.

LL & OO. The fact that a locked gate existhere K1070 extends onto private lands, so as to
interrupt use of that portion of the road, app¢atsave been a factor in the determinatitoh.at

1249.
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Scope of K1070

252. The K1070 road had been bladed before 1959 when Mr. Wright first traveled the
road. Trial Tr., at 269 (A. Wright). The K107¥8ad crosses sand, and there were berms along the
sides of the roadld. Mr. Holland also testified that it appred the road had been bladed when he
traveled on it in the 19604d. at 525-26 (R. Holland). Likewise, MDwens testified the road had
been bladed when he traveled it in the 19%@sich was evident because there was no brush
growing up in the middle between two tracks. at 595, 618—-19. More recently, Kane County has
bladed this road at the request of private property owiherat 1140 (L. Pratt). Otherwise, the road
is not maintained because it is only a Class D rddd.

253. Kane County’s measurements, made during its GPS project, estimated the travel
surface of K1070 was 20 feet widedsthe width of the prior distbed area was 30 feet. Trial Tr.,
at 1221; Pl. Ex. 224-A. Mr. Btt acknowledged, however, the width likely varied along different
places of the road. Trial Tr., at 1221.

254. Mr. Holland testified that K1070 wabaut 16 feet wide in the 1960s and sandy.
Trial Tr., at 525, 561.

255. During the court’s site visit in Decéer of 2010, the K1070 road was a single lane
road crossing sand, where vehicles could pass each other on some sections.
K1075 Cave Lakes Road

256. The K1075 Cave Lakes road (“K1075"Josated in southwestern Kane County,
Utah. Pretrial Order, at 34, { 37.

257. The K1075 road commences at private laride northeast quarter of the southeast

quarter (NEYa SEY4) of Section 35, TownsH® South, Range 7 West, S.L.M., and proceeds
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approximately 1.5 miles westerly to its intersection with the Hancock road in the southeast quarter
of the northeast quarter (SEY4 NEY4) of SmctB4, Township 42 South, Range 7 West, S.L.M.
Pretrial Order, at 34, 1 39.

258. The general course of the K1075 road;laisned by Plaintiffs in this litigation, is
shown on the map and centerline data in Plaintiffs’ Exhibit 13. The parties do not dispute the
accuracy of the map or dat&eePretrial Order, at 33-34.

259. The K1075 road has appeared on W8S Kanab, Utah-Arizona 7.5 minute
guadrangle map since at least 1985. Trial Ti80&08 (M. Peters); Pl. Ex. 56B. The map was
compiled from aerial photographs taken in 1976. PI. Ex. 56B.

260. The K1075 road appears on USGthaphoto quad aerial photography taken on
October 7, 1976. Trial Tr., at 832—38 (M. Peters); PIl. Ex. 278B.

261. As evidenced by USGS maps and 1976-era aerial photography, the historically
traveled course of the K1075 road, as it exigtetD76, is substantially the same as the currently
traveled course of the road. Trial Tat,807—-08, 832—-38 (M. Peters); Pl. Exs. 56A, 56B, 278A,
278B, 278C.

262. The BLM's Historical Index for Townsh#®2 South, Range 7 West, S.L.M., reveals
that the public lands crossed by the K1075 roagkwet reserved from the operation of R.S. 2477
at the time of the foregoing uses prior t&&R2477’s repeal on October 21, 1976. Trial Tr., at
973-74 (J. Harja); Pl. Ex. 131.

263. Anton Wright testified that he travelguk K1075 road in a vehicle as early as 1962
to hunt and scout for deer. Trial Tr.,231—-77. Beginning in approximately 1972, Mr. Wright

would also regularly travel the road with famdynd friends to picnic in a large meadow on the
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private property that is accessed by the K1075 rdddat 276—77. Prior to 1976, Mr. Wright
sometimes saw others traveling the K1075 road to hunter deer, check livestock, gather firewood, and
cut cedar postsld. at 285.

264. Roger Holland testified that he travetbd K1075 road as early as 1961 in a two
wheel drive 1949 pickup truck. Trial Tr., at 530—31e recalled traveling throad at least three
times between 1961 and 1971 to hunt deer, explore, and visit archeologicitlsaeS30-37. He
did not recall seeing anyone else on the road during his tdpat 537.

265. Brent Owens testified that he travellee K1075 road in a vehicle as early as 1973
while hunting deer. Trial Tr., at 594-95. He alsoalled seeing otheleer hunters on the road
prior to 1976.1d. at 594-95.

266. James Mace testified that the K1075 road has been the primary access to his ranching
property, and that he has traveled the roadeshre was approximately eight-years-old with his
father (i.e., 1960). Trial Tr., at 897, 904. Mr. Mace a¢stified that he traaled the road for his
family ranching business, and that he and hisfatlould hunt deer while they were out gathering
cows.ld. at 904—-05. Mr. Mace saw members offihblic using K1075 during the 1950s and 1960s
for purposes of hunting, gathering wood, hiking, and sightsedéth@t 909-10.

267. Louis Pratt testified that he traveled the K1075 road in a Jeep possibly as early as
1974 with his father for the purpose of jegpup Cave Lakes Canyofirial Tr., at 1127-30. They
would start at Utah State Highway 89 anavsl up Cave Lakes Canyon and connect to K1075
where it travels west to the intersection with the Hancock rtzad.

268. Benny Cornell became a Kanab resideabiout 1970. Cornell Depo., 6. He first

traveled the K1075 road in 1973 to hunt deer and to access grazing allotideatsl?.
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269. Theo McAllister testified that he traedlthe K1075 twice, to his recollection, back
during the 1950s. T. McAllister Depo. at 100-04. rdealled traveling the road with Lester
Johnson, an employee for Kanab City, to check the city water system while the two men were on
a hunting trip.1d.

Scope of K1075

270. Mr. Wright testified that K1075 had been bladed when he first traveled it in the
1960s. Trial Tr., a77-78. Mr. Owens also testifl that K1075 had been bladed when he first
traveled it in the 1970dd. at 595-96.

271. The Kane County measurements, madmguis GPS project, estimated the travel
surface of K1075 was 12 feet widedsthe width of the prior disturbed area was 16 feet. Trial Tr.,
at 1222, PI. Ex. 224-A.

272. Mr. Holland testified that K1075 was maka two-track road in comparison to
K1070 when he traveled it in the early 1960s. [Tfra, at 534 (R. Holland). He further testified
that it was about 8 feet wide, but some aadang the road were wider than 8 fekt. at 569—-70.

273. During the court’s site visit in Deceer of 2010, the K1075 road was a single lane
road crossing sand, and vehicles could pass each other on some sections.

K1087 Cave Lakes Road

274. The K1087 Cave Lakes (“K1087”) roadasated in southwestern Kane County,
Utah. Pretrial Order, at 34, 1 37.

275. At trial, the court accepted a stipulation by the parties to amend Plaintiffs’ Ninth

Cause of Action as it relates to the K1087 ro&@dal Tr., at 1687—88. Thearties stipulated that
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the Complaint be amended to be made consigtiéimthe evidence presented at trial, which added
an additional 0.1991 miles to K1087’s eastern €bee id.

276. As stipulated to by the parties, and atagpy the court during trial, the K1087 road
commences at its boundary with private properthesouthwest quarter of the southwest quarter
(SW¥2 SW¥4) of Section 19, Township 42 Soutm a6 West, S.L.M., and proceeds approximately
1 mile northwesterly to its intersection withetidancock road in the northeast quarter of the
southwest quarter (NEY2 SW¥V4) of Section 24, Tslwm 42 South, Range 7 West, S.L.M. Pretrial
Order, at 35, 1 40; Trial Tr., at 1687-88; PI. Ex. 300.

277. The general course of the K1087 road;laisned by Plaintiffsn this litigation, is
shown on the map and centerlingadim Plaintiffs’ Exhibit 14.See alsd’l. Ex. 300. The parties
do not dispute the accuracy of the map or d&eePretrial Order, at 34; Trial Tr., at 1687—88.

278. The K1087 road has appeared on the USGS White Tower, Utah 7.5 minute
guadrangle map since at least 1988al Tr., at 809—-11 (M. Peterd}|. Ex. 56(b)B. The map was
compiled from aerial photographs taken in 1976. PI. Ex. 56(b)B.

279. The K1087 road appears on USGthaphoto quad aerial photography taken on
October 7, 1976. Trial Tr., at 839—40 (M. Peters); PIl. Ex. 260B.

280. As evidenced by USGS maps and 1976-era aerial photography, the historically
traveled course of the K1087 road, as it exigtetd76, is substantially the same as the currently
traveled course of the road. Trial Tr.,8@9-11, 839-40 (M. Peters);. Bxs. 56(b)A, 56(b)B,
260A, 260B, 260C.

281. The BLM'’s Historical Index for Townsh#® South, Range 7 West, S.L.M., reveals

that the public lands crossed by the K1087 roacwet reserved from the operation of R.S. 2477,
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at the time of the foregoing uses, prior t&R2477’'s repeal on Qalber 21, 1976. Trial Tr., at
973-74 (J. Harja); PI. Ex. 131.

282. Anton Wright testified that he firsatreled the K1087 road in 1958 or 1959. Trial
Tr., at 278, 281. He was out willis grandfather hunting deer and they traveled the road in a
two-wheel drive pickup truckld. at 280-81. Mr. Wright testified that there was an area just west
of K1088 that they called the Bu&noll, and nearly every year following the first trip in 1959 he
would travel down K1087 to ifanction with K1088, travel down K1088, and would hunt the Buck
Knoll. Id. at 279-281. Mr. Wright further testifiedathon his first trip in 1959, he and his
grandfather then traveled north on K1088 tquitsction with K1087, then followed K1087 easterly
to the private propertyld. at 280. Attimes, Mr. Wright travedl the K1087 road with groups in two
to three vehicles, but he typically did not see many people on the lchaat.282—-83, 286.

283. Roger Holland testified that he firsiteled the K1087 road in 1961 or 1962 to go
exploring in a two-wheel drive 1949 Dodge pickdpial Tr., at 538-39. Mr. Holland next traveled
K1087 the subsequent year to go deer hunbngdid not find it a very good place to huid. at
541. Before 1971, Mr. Holland traveled K1087 a thimake, which trip also was for deer hunting.
Id. at 542—-43. On one of the trips, he saw other hunters on theldoad 543.

284. Louis Pratt testified that he traveled the K1087 road with his father in a 1974 Jeep
as early as 1974 or 1975 while scouting for sigrdeefr and searching for arrowheads. Trial Tr.,
at 1131-33. Mr. Pratt further testified that he hisdfather traveled from Utah State Highway 89
on K1087 to its junction with K108&d then traveled to the end K1088 to hike out to the rim
of Cave Lakes Canyord. at 1132. On this first trip, Mr. Bit specifically recalled stumbling and

falling on some sandstone and splitting his kneecap open while hiking amtbéCave Lakes
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Canyon, which required stitchelgl. Mr. Pratt testified that they likely drove the remaining western
portion of K1087 that connects with the Hancozad to return home that first trigee idat 1133.

285. Benny Cornell testified that he fitsaveled the K1087 e in 1974 while deer
hunting. Cornell Depo. at 19-20. Mr. Cornell furthestified that he travet the K1087 road prior
to 1976 in the summers to sight-see and cut firewlnbét 27-28.

Scope of K1087

286. The K1087 is designated a Class D raad, consequently, has not been formally
maintained. Trial Tr., at 128-29.

287. The Kane County measurements, madmguis GPS project, estimated the travel
surface of K1087 was 8 feet widedathe width of the prior disturbed area was 10 or 12 feet. Trial
Tr., at 1222; Pl. Ex. 224-A.

288. Mr. Holland testified that K1087 was abodi€8t wide and that he had to pull off to
the side of the road to let another vehicle pass him on it. Trial Tr., at 543, 559-560.

289. Mr. Cornell testified that K1087's width wa little less than 10 to 12 feet. Cornell
Depo., 27.

290. During the court’s site visit in Decesr of 2010, the K1087 road was a single lane
road crossing sand, where vehicles could pass each other on some sections.

K1088 Cave Lakes Road

291. The K1088 Cave Lakes (“K1088") roadasated in southwestern Kane County,
Utah. Pretrial Order, at 34, { 37.

292. The K1088 road commences in the northyyeatter of the southeast quarter (NWY4

SEY4) of Section 25, Townsh42 South, Range 7 West, S.L.M., and proceeds approximately 0.6
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miles northwesterly to its intersection with th&087 road in the southwest quarter of the southeast
quarter (SWv4 SEV4) of Section 24, Township 42t8, Range 7 West, S.L.M. Pretrial Order, at
35, 741.

293. Of the four Cave Lake Roads, K108&is only road that does not connect directly
with the Hancock road. Instead, it connects aaliK1087 and is the shortest of the Cave Lake
Roads.SeePl. Ex. 32; Pl. Ex. 56(b)(A).

294. The general course of the K1088 roadlaisned by Plaintiffs in this litigation, is
shown on the map and centerline data in Plaintiffs’ Exhibit 15. The parties do not dispute the
accuracy of the map or dat&eePretrial Order, at 34.

295. The K1088 road has appeared on the USGS White Tower, Utah 7.5 minute
guadrangle map since at least 1985. Trial TBO8t-12 (M. Peters); Pl. Ex. 56(b)B. The 1985 map
was compiled from aerial photographs taken in 1@9r6ch were field checked in 1981. Trial Tr.,
at 809-10 (M. Peters); PIl. Ex. 56(b)B.

296. The K1088 road appears on USGS orthophoto quad aerial photography taken on
October 7, 1976. Trial Tr., at 840-42 (M. Peters); PIl. Ex. 260B.

297. As evidenced by USGS maps and l16ib-aerial photography, the historically
traveled course of the K1088 mhaas it existed in 1976, is substially the same as the currently
traveled course of the road. Trial Tr., at 811-8UB-42 (M. Peters); Pl. Exs. 56(b)A, 56(b)B, 260A,
260C. The aerial photograph shows a slight denavhere K1088 intersects with K1087. PI. Ex.
260C. Additionally, when current GPS data isrtaid on the 1985 map, the southern part of the
road is slightly offset. Pl. Ex. SBA. Mr. Peters testified at tritthat the offset is so minor that it

could fall within the permissible range of error that exists in map making. Trial Tr., at 811-12.
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298. The BLM'’s Historical Index for Townsh#® South, Range 7 West, S.L.M., reveals
that the public lands crossed by the K1088 roackwet reserved from the operation of R.S. 2477
at the time of the foregoing uses prior t&&R2477’s repeal on October 21, 1976. Trial Tr., at
973-74 (J. Harja); PI. Ex. 131.

299. Due to how K1087 and K1088 are situated, the testimony of Anton Wright, Roger
Holland, Louis Pratt, and Benny Cornell regardiif88’s use by the public is essentially the same
as their testimony about K1087. Accordingly, the court will not repeat it.

Scope of K1088

300. The K1088 road is a Class D road, and consequently, is not formally maintained.

301. The Kane County measurements, madmgits GPS project, estimated the travel
surface of K1088 was 8 feet wide and the widtkthefprior disturbed area was 10 feet. Trial Tr.,
at 1222-23; PIl. Ex. 224-A.

302. By 1961, the K1088 road was a two-track road. Trial Tr., at 540 (R. Holland).

303. During the court’s site visit in Decesr of 2010, the K1088 road was a single lane
road, where vehicles could pass each other on some sections, and crossed sand.

General Width of Rights-of-Way and Road Maintenance Issues

304. R.S. 2477 does not specify the widthrof granted right-of-way. Consequently, the
BLM has issued various manuals and instructionmovide guidance about determining the width
ofanR.S. 2477 road. The BLM’s nationwide Instruction Memorandum No. 90-589 provides: “State
law which specifically addresses highway widths under R.S. 2477 shall be used to determine the

width of the R/W.” PI. Ex. 149, at 2.
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305. From 1898 until 1917, Utah statutes provithed the “width of all public highways,
except bridges, alleys, lanes, and traitgll be at least sixty-six feet. .provided that nothing in
this title shall be so construed as to increaseinish the width of [a] highway already established
or used as such.” Utah. Rev. Stat., Title 25, Ch. 1, § 1117 (1898) (emphasis in original).

306. In 1917, this law was revised to provide tiia widths of rights-of-way to be used
for county roads, alleys, lands, trails, private highways, and by-roads shall be such as may be
deemed necessary by the board of county commissigmrevided, that nothing in this section shall
be so construed as to increase or diminish tiéwaf either kind of lghways already established
or used as such.” Utah Rev. Stat., Title 41, Ch. 1, § 2803 (1€%r3IsdJtah Code Ann. § 36-1-4
(1943) (accord); Utah Code Ann. § 72-5-108 (2011) (accord).

307. On July 20, 1950, the Kane County Board of Commissioners convened a special
commission meeting to discuss county road rightesf and formally adopted a 75-foot standard
width for county road rights-of-way. “And atdhconclusion of the discussion, all present were
agreeable to the following. That a Standard waltiA5 feet be disignatg@ic) for all county road
right-of-ways including the one in question (Gdale Bench).” Kane County Commission Minutes,
July 20, 1950 (PI. Ex. 94).

308. In 1972, Kane County and the BLM entered into a Memorandum of Understanding
(“1972 Road MOU") allocating road maintenamesponsibilities on federal land and, as amended
in 1977, represented that “[tlhere is no defiyitestablished road right-of-way width for county
roads. For a two lan@ad, a right-of-way width of 66 feet will be established per the attached

memo.” Pl. Ex. 89, at 12. The text of this document originally stated “60” feet, but was
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interlineated to state “66” feetid. It is unknown when thisocgurred. Trial Ty, at 1194-95 (L.
Pratt).

309. Mr. Pratt testified that enforcing a standard 66-foot right-of-way is necessary to
accommodate future travel, and that this widthdiret the standard width that we can be allowed
to work in and not encroach on any private or fadands.” Trial Tr., al035. Securing this right-
of-way provides for “the safe camgction of safer roads, wouldl@aw for an adequate width to be
able to use fill material, to buildp roads, to replace washout areas, to install culverts, to slope — to
kick back slopes for safety visibility, for sight distancéd’ at 1034 see alsdPl. Ex. 83, at 387.

310. Plaintiffs introduced into evidenaenumber of Kane County Commission Minutes
documenting numerous instances where the county addressed the widths of rights-of-way for various
roads. These Commission Minutes reflect thattheaty has consistently established either a 75-
foot or 66-foot right-of-way for county roads. PI. Exs. 90-92.

311. For instruction on BLM’s own roads, Plaintiffs introduced into evidence a copy of
the BLM’s Roads Manual 9113 (1985yl. Ex. 85. This manual states that a “minimum width of
50 feet or the width of constriien plus 10 feet on each side (whichever is greater) is generally
required. Maintain uniform widths through varg ownerships or legal subdivisions whenever
possible, rather than allowing frequent widthredes.” Pl. Ex. 85, at 11 (subsection .29 in text).

312. As stated previously, Mr. Campbelltifesd that at least since 1967, Kane County
has attempted to maintain its Class B roadgdtawe! width of 14 to 24eet. Trial Tr., at 655, 659.

Due to the rough topography in Kane County, it wasalways possible to keep the roads wider,
but where a road crosses flat terrainfét is the desired travel surfade. at 656, 659-60d. at

1047 (L. Pratt).
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313. Mr. Pratt and Mr. Campbell further tettf about the need for a right-of-way to
extend beyond a road’s travel surface. This is so for a variety of reasons. Kane County attempts
to keep 2 to 3 feet clear on each side ofadroTrial Tr., at 656 (V. Campbell). Kane County
installs culverts where necessary and cleantsthe drainage areas around the culvelts. at
657-58. Depending on the terrain, Kane County sonestonstructs drainage runouts for many
yards away from the roadd. at 659.

314. Onsome portions of road, washouts he@atieusides of the roads and people travel
around the headcuts. Trial Tr., at 660, 663 (V. Cafljpkdeane County tries to go back and fill in
these areasld. at 660—61. To do so, Kane County movesiiterial from along the side of the
roads to fill in the washouts and restore the travel surflateat 661.

315. In some instances, Kane County has realigned the relevant roads to avoid hazards,
sharp turns, blind corners, and to reducegitagle of the road. Tl Tr., at 661-62, 756-57 (V.
Campbell). For example, Louis Pratt testified that the Sand Dunes road was realigned
approximately 200 to 300 feet from its old traveling course.at 1163-65; PIl. Ex. 280. Kane
County realigned the Hancock roadabout 1992 by about 100 feéd. at 674—75 (V. Campbell).

This was done to reduce the grade of the réddat 675. Kane County further cut deeper banks
into a portion of the Skutumpah road and usedfithto reduce the granear the Deer Springs
Ranch.Id. at 1094-97 (L. Pratt).

316. Insome places, Kane County’s practicelteen to create berms along the roads to
prevent vehicles from sliding offid. at 1099-1100 (L. Pratt).

317. Kane County also has the practice of pglfill material from the borrow ditch along

the roads, and then pushing it back out to maia&iowned surface. This allows water to run off
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the road. Trial Tr., at 1043-45, 1120-21 (L. Pratt). Sohtiee relevant roads are below grade, so

the county tries to slope the surface to shed wiateat 1045. In other citonstances, lateral fill

from the borrow ditch is pulled up to provide supgortthe road and to provide a clear zone where
cars will be able to recovertiiey fade off the siddd. at 1150-51, 1153-54, 1159-60. This lateral
area is sometimes filled in to raise the grade ofseteting side roads so they meet at the same level.

Id. at 1154-55, 1157-58. In other places, the lateral area along the road is laid back to improve
visibility and channel waterld. at 1167-68.

318. For the Class B roads, Kane County tteemaintain them twice per year, in the
spring and fall, and clears snow from the roidwds access private property. Trial Tr., at 1046 (L.
Pratt). Sometimes, Kane County has to mairsaroad three diour times per yearld. While
Kane County does not clear the snow from many roads in the winter, it has had to change where it
clears snow over time as people have begun living year round in new locatioas1198.

319. Weather events significantly impact thads in different ways. Some storms will
flood sand across the top of a rdhdt has to be removed andhdsited along the side. Trial Tr.,
at 1046 (L. Pratt). Other storms will gouge large deep cuts in the ldad.

320. When a storm leaves a deep cut acressotd, Kane County uses the lateral right-
of-way—the borrow ditch—to collect fill material ftl in the gap. Tri&Tr., at 1047-48 (L. Pratt).

Kane County also uses this lateral fill materiddwdd up the grade of the road, including where the
roads cross cattle guardsl. at 1048. Some sections of raca@ frequently flooded out, and Kane
County has to regularly repair them—even where culverts have been installed to prevent washouts.
Seeidat 1122. Kane County has installed an 8-6nbtert on the Sand Duseoad, and it still fills

in about every yearld. at 1160-61.
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321. In the locations where Kane County has installed culverts, which often fill in, the
county will use the 8-foot bucket affront-end loader to clear aautasin allowing water to flow.
Trial Tr., at 1049 (L. Pratt).

322. Kane County further clears the vegetation frie@sides of the road within the right-
of-way to provide better sight distances and onprsafety. Trial Tr., at16 (V. Campbell); Trial
Tr., at 1050, 1148-50 (L. Pratt).

323. Rather than hauling equipment to and from a job site every day, Kane County
typically parks the equipment off the road, avileym traffic, overnight, when it is working on a
road. Trial Tr., at 1050-51 (L. Pratt). Previously, Kane County was allowed to maintain several
gravel pits in the back country to provide road base matédiadt 1051-52. Because the BLM will
not renew Kane County’s permit for two of the distgravel pits, it is even more necessary for
Kane County to be able to colldgdt material from along the roato avoid the expense of having
to purchase and haul gravel long distanddsat 1052-53.

324. Kane County introduced into evidence a benof photographs of the roads at issue
in this case. PIl. Ex04, 205, 207-11, 281, 28894. These photographs, and Mr. Pratt’s
testimony, substantiated Kane County’s road maintenance practices as having extensively relied
upon a right-of-way beyond the travel surface of the roads for the purposes just discussed.
The Monument and Exchange Patent

325. The Grand Staircase-Escalante Natidaument (the “Monument”) was created
on September 18, 1996, and encompasses approximately 1.7 million acres. 61 Fed. Reg. 50,223,
225 (Sept. 24, 1996). The designation of these federal lands as a national monument curtailed

development. Scattered throughout the Monumee SITLA parcels owned by the State of Utah.
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By law, SITLA parcels are to be managed “ia thost prudent and profitable manner possible” for

the benefit “of common schools and other beneficiary institutions.” Utah Code Ann. § 53C-1-
102(1)(a), (2)(b) (2012). To ensure the purpose of the SITLA parcels could be carried out, the State
agreed to transfer SITLA parcels located withie@ Monument to the United States in exchange for
equivalent parcels located outside of the Monument.

326. On May 8, 1998, the United States and the State entered an Agreement to Exchange
SITLA parcels (the “Exchange Agreement”). It recognized that some SITLA parcels within the
Monument had legal encumbrances on them. €mprently, the Exchange Agreement stated the
conveyances to the United States “shall be subjealid existing rights and interests outstanding
in third parties.” Pretrial Order, 35-36, 1 43—44.

327. On December 11, 1998, the State executed the Exchange Patent No. 19232 (the
“Exchange Patent”). The Exchange Patent aledthe SITLA parcels shall be “[s]ubject to any
valid, existing easement or right of way of angpcki’ Pl. Ex. 67, at 42Moreover, it stated the
exchange was subject to the terms of thenarge Agreement, “including, without limitation,
Section 4(A) (Valid Existing Rights), Sectior{Grazing Permits) and Section 9 (Surface Use and
Rights of Way).” Id.

328. Specifically, the Exchange Patent conveyed Parcel No. 2274 to the United States,
which is SITLA Parcel One discussed in paggdr 77 above. It also conveyed Parcel No. 2249,
which is SITLA Parcel Five dcussed in paragraph 179 aboS8eeExchange Agreement, at 17, 19
(PI's Ex. Pl. Ex. 67)see also Kane Count011 U.S. Dist. LEXIS 66218t *4-5. These parcels

are discussed further below.
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CONCLUSIONS OF LAW

JURISDICTION, VENUE, AND APPLICABLE LAW

This action is brought under the Quiet Title A28 U.S.C. § 2409a. For the reasons stated
inits Memorandum Decision issued concurrenthelgth, the court has subject-matter jurisdiction
pursuant to that actd. 8§ 2409a(a), 1346(f).

Venue is proper in the United States Distfaurt for the District of Utah because the
property at issue is located in the State of U281 U.S.C. 8§ 1391(e)(1). Venue lies in the Central
Division of the judicial district because the prages located in Kane County. 28 U.S.C. § 125(2).

In SUWA the Tenth Circuit Court of Appeals held that “federal law governs the
interpretation of R.S. 2477, but that in determgnivhat is required for acceptance of a right-of-way
under the statute, federal law ‘borrows’ from longabsshed principles of state law, to the extent
that state law provides convenient and approppaiteciples of effectuating the congressional
intent.” SUWA 425 F.3d at 768. In Utah, acceptance of a public highway right-of-way requires
“continuous public use for a period of ten yeatsl’at 771 see als&ane County2011 U.S. Dist.
LEXIS 66218, at *11-12. Separately, a public highwight-of-way may be accepted when the
road has been “laid out or erected as such” by a public authatitgt *13-15.

. BURDEN OF PROOF

The parties disagree about wbhatrden of proof applies in thisase. Kane County asserts
the appropriate burden of proof is preponderandaegvidence. The United States asserts that
Utah law should be borrowed on this issue, Whiequires proof by clear and convincing evidence.
Specifically, Utah’s dedication statute provideg] fiighway is dedicated and abandoned to the use

of the public when it has been continuously used as a public thoroughfare for a period of ten
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years.”® Utah Code Ann. § 72-5-104(1)(a) (2012). Wheparty seeks to establish the existence

of a public road by dedication assothe property of a private laodner, the Utah Supreme Court

has declared the party must do so by clear and convincing evidBmaper City v. Estate of
Bernardq 888 P.2d 1097, 1099 (Utah 1995) (citations omittédjoted “[t]he law does not lightly

allow the transfer of property froprivate to public use.” Id. (emphasis added). Thus, “[t]his
higher standard of proof is demanded since the ownership of property should be granted a high
degree of sanctity and respect,” and “the prg#tion is in favor ofthe property owner.”ld.
(quotations and citation omitted).

Kane County contends, however, this standalild not apply to R.S. 2477 cases because
“[t]here is a fundamental difference betweeresdavolving the taking giroperty, and cases—such
as this one—that instead involve an open-endadt@f property.” Kane County’s Trial Brief, 33
(Dkt. No. 210). Nevertheless, the United Stam#tends that federal “land grants are construed
favorably to the Government, that nothing passegpt what is conveyed in clear language, and
that if there are doubts they are resolf@dthe Government, not against itWatt v. W. Nuclear,

Inc., 462 U.S. 36, 59 (1983) (quotations and citationgted). This articulation of the law derives

18 In the court’'s 2011 memorandum decision, it noted that this is just but one method by
which an R.S. 2477 road may be establishkdne County2011 U.S. Dist. LEXIS 66218, at
*12-15. The United States has requested thatoie r2consider its decision. The court declines
to do so. IlMemmottthe Utah Supreme Court stated that an R.S. 2477 “offer could be accepted
in any appropriate way #wrized by state law. Memmott v. Anderse®42 P.2d 750, 753 (Utah
1982) (citation omitted). When a county classiig®ad as a Class B county road and maintains
and improves it to that standard, one can ratioralhclude that the county is not expending county
and state funds on the hope that ten yearsehd@nwill be granted an R.S. 2477 right-of-way.
Instead, the county is expending funds because it tertde R.S. 2477 offer when it classified the
road as a county road and then acted in confocmavith that classification by maintaining and/or
improving it. Moreover, it would not be consistevith congressional intent, as expressed in the
R.S. 2477 statute, to deny recognition ofghtiof-way accepted by state or county action well
before repeal of R.S. 2477.
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from Caldwell v. United Statesvherein the Supreme Court stated “that nothing passes but what is
conveyed in clear and explicit language—inferences being resolved not against but for the
Government.” Caldwell v. United State50 U.S. 14, 20 (1919) (citations omitted). In other
words, statutes are construed in favor of théddinStates and if there is a question about the
statutory language, all inferences are drawn in favor of the United States.

The statutory language at issue in this case, however, is an unambiguous grant. Congress
intended to grant rights-of-way across federal lands. Moreover, the statute was passed in 1866,
during a time when Congress not only granted sigfitway, but encouraged them. One could
therefore argue that the inference favorabléoUnited States would be a lower burden of proof
so congressional intent could be effectuated. IndedskarSheep Cpthe Supreme Court stated
that when Congress authorizes public grants, “theyat to be so construed as to defeat the intent
of the legislature, or to withhold what is givather expressly or by necessary or fair implication.”

Leo Sheep Co. v. United Statd40 U.S. 668, 682—-83 (1979) (quotations and citation omitted).
Moreover, “[t]he pertinent inquiry. . is the intent of Congress it granted” the rights-of-way,

and not its present sentimemdl. at 681. Requiring a heightened burden of proof to establish that

a grant was accepted, arguably, could defeat congreksitard if the standard is placed too high.
Consequently, were all R.S. 2477 claims striatfpinst the United States for roads across federal
land, one might conclude the “preponderance of the evidence” standard is most appropriate to give
effect to the congressional grant.

At times, however, an R.S. 2477 claim may be brought against a private land owner. For
example, say a route was used by the publasadederal land between 1940 and 1950, but the land

then passed to a private owner in 1960, and thaeotas precluded public use of the road since
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he acquired the property. Under this scenarioamtiff could show tens years of public use while
the land was in federal ownership, but not tenyeéuse while the land was in private ownership.
The plaintiff's claim would be tht the private owner took title the land subject to a right-of-way
that was established while the land was stiflieideral ownership. Undesuch circumstances, a
plaintiff would have to bring a claim agatrthe private landowner under R.S. 2477, rather than
Utah’s dedication statute, because Utah’s stastaeding alone, lacks the authority to declare that
a road is a public highway when use of that road occurred on federal land.

This is so because the public typically cannot adversely possess against the sovereign.
Cassity v. Castagn®47 P.2d 834, 835 (Utah 1959) (citationitbed) (“One may not adverse the
sovereign.”);see alsd28 U.S.C. § 2409a(n) (declaring nothing in the Quiet Title Act “shall be
construed to permit suits against thateld States based upon adverse possessidnited States
v. Balliet 133 F. Supp. 2d 1120, 1128 (W.D. Ark. 2011) (citations omitted) (stating “adverse
possession can not be used to establish title as against the United $taessv);Martin 2006 UT
App 514, 1 7, 154 P.3d 184 (citations omitted) (stating even if normal requirements for adverse
possession are met, one cannot adversely possess public land); Utah Code Ann. § 78B-2-216(2)
(2012). This means that only the United Statesoasent to possession of federal land; possession
and dedication of federal land cannot be accomplishugh a state statute. As a result, Utah’s
dedication statute would be inapplicable ia #tenario described above, and R.S. 2477 would be
applied against the private landowner.

Because a public highway across privatepgrty can impose a significant burden on the
landownersee SUWA425 F.3d at 741-42 (stating that “private landowners express the fear that

expansive R.S. 2477 definitions will undermineittprivate property rights by allowing strangers
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to drive vehicles across their ranches and homesteads”), a heightened burden of proof would be
appropriate under this circumstance.

Moreover, it would be unworkable to apphe heightened burden standard only when an
R.S. 2477 claim is brought againgiravate party. As is shown by this case, an R.S. 2477 road may
pass through both private and federal land. If a party seeks to quiet title in the road’s full length, one
standard would apply against the private land ovane another standard would apply against the
United States. This would complicate litigatiamdgpotentially result in a piecemeal road if the
evidence was sufficient to prove a public wayalgyreponderance of the evidence but not by clear
and convincing evidence.

The potential burden on private landowners, litigation complications, and the potential
for piecemeal roads are factors that weigh ragjaiising two different standards for R.S. 2477
claims. Additionally, while the clear and convincing evidence standard does impose a greater
burden, the court concludes that the burden is neigdoas to defeat congressional intent. Finally,
prior case law supports that the appropriate buadgmoof in an R.S. 2477 case is by clear and
convincing evidenceSeeSan Juan County v. United Stat€ase No. 2:04-cv-552BSJ, 2011 U.S.
Dist. LEXIS 58460, at *19 (D. UtaMay 27, 2011). Accordingly, the court concludes that Kane
County must prove its R.S. 2477 claims by clear and convincing evidence.
.  CONGRESSIONAL INTENT RE: PUBLIC USERS UNDER AN R.S. 2477 GRANT

A. Congressional Grant Versus Adverse Possession

The parties also disagree about who is a member of the public and what constitutes public
use of a road. The Utah Supreme Court has declared that if a person has a documentary right or

permission to use a road, that person doesarwtitute a member of the public for purposes of
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Utah’s dedication statuteSee Draper City888 P.2d at 1099. Consequently, any use by such
person is not considered when determining if a road has been created through pubdic use.

Utah has broadly defined “permissive” useffiey include adjoining landowners whether
they be residential or commercial; residential and business invitees; employees of the adjoining
landowners; those with prescriptive rights; and any other person or entity who has been granted
permission to use the roa8ee id; Kohler v. Martin 916 P.2d 910, 913 (Utah Ct. App. 1996). All
such persons aret members of the public, and therefore, any use by them does not constitute a
public use under Utah’s dedication statute. Because Utah’s dedication statute is adversarial to the
landowner, this definition helps ensure that propeill not be easily trasferred “from private to
public use.” Draper City, 888 P.2d at 1099. Based upon this law, the United States contends that
“use by individuals accessing their private pmyper grazing operations on public lands,” cannot
constitute public use of a road. United St&esposed Conclusions of Law, 163 (Dkt. No. 22).

To support its contention, the United Statésscto case law involving homesteaders. The
cited cases address whether a homesteadegramated a right-of-way when Congress authorized
individuals to establish a homestead on federal.la he courts concluded that homesteaders were
granted an implied right of access, but such access was subject to regulation and control of the
federal government because it was only a riflatccess and not a vested right-of-w8ge United
States v. Jenk429 F.3d 1348, 1354 (10th Cir. 199Fifzgerald Living Trust v. United Statet60
F.3d 1259, 1265 (9th Cir. 2008jtcFarland v. Kempthorné45 F.3d 1106, 1112 (9th Cir. 2008).

Consequently, the United States contends suclsscights were “in the nature of an authorized

1 The page number references the CM/ECF nummbthe top of the page rather than the
page number at the bottom of the page.
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private use rather than public use.” United&i&troposed Conclusions of Law, 164 (Dkt. No. 212).
Similarly, those granted grazing, mineral, or othghts were also private rather than public users
of federal land. Hence, according to the Unitedet, any roads created by such individuals cannot
constitute an R.S. 2477 road because it was not created by “public use.” The court disagrees.

The Homestead Act was passed in 1862¢eAct of May 20, 1862, ch. 75, 12 Stat. 392.
Although the Homestead Act had been in place four years before Congress passed R.S. 2477,
Congress did not state that homesteaders wehed®d from the provision. Rather, the Act of 1866
focused on expanding property rights on federal lais#stion 1 stated, “the mineral lands of the
public domain, both surveyed and unsurveyee, lagreby declared to be free and open to
exploration and occupation by all citizens of thated States.” Act aduly 26, 1866, ch. 262, § 1,

14 Stat. 251, 251. Section 9 granéedght-of-way to create ditches and canals so water could be
used for “mining, agricultural, manufacturing, or other purposks.8 9, 14 Stat. 251, 253. And
Section 8 granted the right-of-way to create puhighways. It would beanomalous to conclude
that the very individuals Congress invited téeznexplore, and occupy the land under Section 1 of
the Act cannot constitute members of the public under Section 8 of the same act.

It would likewise be anomalous to exclude lesteaders, farmers, and their invitees from
being members of the public simply because they were permissive users of the land. As stated
above, typically one cannot adversely possess dghaSovereign. Hence, all rights acquired in
the public domain had to be by permission of the United States. This includes roads created under
R.S. 2477. Only by granting members of the pualiight-of-way could such roads come into
existence. Mere use alone, no matter how long,avoot have created the right. To say, therefore,

that homesteaders, farmers, and their invitees cannot be members of the public because they were
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permissive users ignores the fact that evergnbex of the public who helped create an R.S. 2477
road was a permissive user.

Moreover, to view R.S. 2477 solely through theslef Utah’s dedication statute ignores the
fundamental difference between a congressigraait and an adverse possession. R.S. 2477 only
pertains to land owned by the United States, aralgh that Act, the United States chose to open
its land to mining, ditches, and canals. Other congressional acts opened federal land to railways,
agricultural use, and settlement. If this wdléhat Congress did, then perhaps the argument about
access rights versus rights-of-way might hold swByt, Congress did more. When inviting the
public to enter, use, and take land in the public domain, Congress also encouraged the public to
create roads.

By 18662° western migration had resulted in “large scale trespass on federal lands.” Harry
R. BaderPotential Legal Standards for Resolving the R.S. 2477 Right of Way, Ctiflace Envitl.

L. Rev. 485, 486 (Spring 1994Passage of R.S. 2477 “legitimized the paths and roads made by
America’s frontiersman” and setrtb “a system for future accesdd. at 486. Hence, rather than
declaring that roads created by homesteadeould not be recognized, Congress granted
authorization to create roads across federal land to assist “miners, farmers, ranchers and

homesteaders . . . in developing the We#tl.”at 485. Early case law supports this conclusion.

2 The Supreme Court has stated when “coitgfra statute, [a court] may with propriety
recur to the history of the timeghen it was passed; and this is frequently necessary, in order to
ascertain the reason as well as the nmggof particular provisions in it.’ Smith v. Townsend48
U.S. 490, 494 (1893) (quotations and citations omitt@dcause the presara is unlike the time
when the Act of 1866 was passed, the court finds it appropriate to look to history to understand
Congress’s intent.
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The case oFlint & Pere Marquette Railway Co. v. GordadN.W. 648 (Mich. 1879)as
issued thirteen years after passage of the 1866 Act. The court states the following:

[l]t is [a] matter of notoriety thah the absence of legislation roads
have been freely laid out across the public lands, without objection
or controversy, wherever the langisre not appropriated or desired
for other public uses. Such roafdilitate the settlemenaf the
country, andenefit the neighborhoo@nd in both particularhey
further a general policy of the Federal governmeBut they also
tend toincrease the value of the public landsd for this reason are
favored

Id. at 653 (emphasis added). Thus, rather theing a blight, public highways were viewed as
valuable to the expanding nation.
This fact was reiterated by the Supreme Court in 193Zehtral Pacific Railway Cov.

Alameda Countythe Court stated:

We cannot close our eyes to thetfthat long before the Act of 1866,

highways in large number had bekd out by local, state and

territorial authority, upon and cro® public lands. The practice of

doing so had been so long conied, and the number of roads thus

created was so great, that it is impossible to conclude otherwise than

that they were established and used with the full knowledge and

acquiescence of the national governmertiese roads, in the fullest

sense of the wordsyere necessary aids to the development and

disposition of the public lands
284 U.S. 463, 472—73 (1932) (citations omitted) (emphasis added). The Court then concluded that
because public highways so cleanklped to further “the general policies of the United States,”
there was a “moral obligation to protect them against destruction or impairment as a result of
subsequent grantsld. at 473 see also Wilkenson v. Dep't of InteriéB4 F. Supp. 1265, 1275 (D.

Colo. 1986) (stating the federal government tamaged expansion, exploitation and development

of the public lands” during the 1860s).
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R.S. 2477 and these cases are in stark comdréitbh’s case law that seeks to limit public
roads by dedication. As stated above, state law is only borrowed if it provides “appropriate
principles [for] effectuating the congressional intel@UWA 425 F.3d at 768. The court concludes
that Utah law does not provide appropriate pples for defining who constitutes a member of the
public when determining public use under R&77. Accordingly, the court will not borrow that
part of Utah law that states use of a roaddjpining landowners, invitees, and other permissive
users does not constitute public use.

B. Nature of the Road

This does not mean, however, that a public road was created every time one homesteader
created a path to his property. The Tenth Circad stated “it is unlikely that a route used by a
single entity or used only a few times would quadi§ya highway, since the route must have an open
public nature and usesSUWA 425 F.3d at 783. IRetersen v. Combéhe Utah Supreme Court
posed the following question to determine if a road was public in nature:

Was there sufficient evidence by competent testimony, . . . to show

by clear and convincing evidendeat the public generally—not just

a few having their own special and private interests in the road, had

used the road continuously for 10 years?
Petersen438 P.2d 545, 546-47 (Utah 1968). In other words, was the road used merely like a
private lane or did the public treat the roacbpen and make use of it as often as they deemed
necessary?

Notably absent from Utah law is the requirentbat use must be frequent for it to be public.

In Boyer v. Clarkthe Utah Supreme Court summarized the specific testimony of only one witness.

The witness testified he had used a road for more than “50 years when hauling coal, crossing the

open range, driving cattle, sheep and tingrthe girl he later married.Boyer, 326 P.2d 107, 108
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(Utah 1958). Having travetl that road, he was able to testify that anyone who wanted to use it
could do so.ld. The Court then stated “a number of other witnesses” testified,

anyone who wanted to use it to go deer hunting or visiting with

people living in the vicinity or to dances which were held in Grass

Creek did so, as well as those whedit to trail sheep or cattle. No

one testified that . . . permission was asked or obtained from any

owner to travel the trailThe use of the road was not great because

comparatively few people had need to travel ovdaut those of the

public who had such need did so.
Id. (emphasis added). Based on suctirtesy, the court concluded “the publeven though not
consisting of a great many personsade a continuous and uninterrupted of [the road at issue].”
Id. at 109 (emphasis added). Consequentlgatated the road was a public way under R.S. 2477.
Id. The case illustrates the nature axtent of use that may be sgfént to establish a road is a
public way.

In 2008, the Utah Supreme Court again reiterdi@at use of a road does not have to be
frequent before it can be a public way Wiasatch County v. Okelber3008 UT 10, 179 P.3d 768,
the Court stated, “[c]ontinuous useyrze established as to heawuilylightly used roadsas long
as the use is as frequent as thdipdinds it convenient or necessaryd. at 17 (emphasis added).
Thus, if a month or a season passes betweethgsead may still be a public way, as long as the
landowner did not interrupt the uskl. at I 16;see alsRichards v. Pines Ranch, In&59 P.2d
948, 949 (Utah 1977) (stating the frequency of uSenmaterial, provided it occurred as often as
the [public] had occasion or chose to pass.Mere intermission is not interruption.”) (quotations
and citation omitted)).

Congress granted the right to create “highways.” This terms embodies a road traveled by

the public, but it does not mean it must be heavdyeled. The courtancludes the Utah cases
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cited in this section support congressional intent about what constitutes a highway. Accordingly,
the court borrows this law to determine whether an R.S. 2447 road has been established.
IV. STATUS OF REMAINING ROADS

On summary judgment, the court previously caded that some of the roads at issue in this
case are R.S. 2477 roads. Based on the law articallate® and the evidence presented at trial, the
court now addresses whether the remaining segments of Mill Creek (i.e., Upper Mill Creek, Oak
Canyon, and Tenny Creek segments) are also R.S. 2477 rights-of-way. Additionally, the court
addresses whether Swallow Park/Park Wash,iNewag, Nipple Lake, and the four Cave Lake
roads are R.S. 2477 roads.

A. Upper Mill Creek, Oak Canyon, Tenny Creek

Under Utah law, “published maps or chavitien made or published by persons having no
interest in a proceeding, are prifia@ie evidence of facts of general notoriety and interest.” Utah
Code Ann. § 78B-5-605 (2012). The Upper Mill Creek road has appeared on a United States
geological survey map since at least 1966. mhp was compiled from aerial photographs taken
in 1964. This means a visible road, substantfallpwing the present course of Upper Mill Creek,
was present for more than ten years prior to theoA&866’s repeal. It is also relevant that Kane
County has maintained Upper Mill Creek as a Class B road since 1965, using County and State
funds. This evidence is clear and convindimgt the County actively accepted Upper Mill Creek
as a County road.

Upper Mill Creek has a historical reputatioreafsting well before 1964. It derived its name
from an old mill that existed above the northernmost end of the road. Remnants of the mill

corroborate the road’s reputation of being an™otthd. The northern end of the road terminates
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at property that was conveyed into private oghg in 1937. At other places along or in the
vicinity of the road, homesteads were locatéténce, adjoining landowners and people visiting
them have used the road to access private property over the decades.

In Boyer, the Utah Supreme Court listed “visitingtiwvpeople living in the vicinity” as a
relevant factor to showad use by the publiBoyer, 326 P.2d at 108. In a different case, the Court
listed providing “access to surrounding ranch lands” as another relevant f&twrquist v.
Blonquist 516 P.2d 343, 343 (Utah 1973). These factors dalnatys prove that a road is public.
Indeed, many private lanes are used by adjgiteandowners and visitors. The factors become
relevant, however, when coupled with other usasthow the road was more than a private lane.
Under such circumstances, use by adjoining landoswened visitors becomes community use of a
public road.

Testimony was presented to show Upper Mik€k was more than a private lane. Dating
back to the late 1930s, witnesses testified absing the road to access fishing and hunting. During
the 1940s, ‘50s, and ‘60s, “deer season” extended beyond the official time allocated for it. It
essentially was whenever people needed food éartifible. Moreover, when people went hunting,
some camped overnight by Upper Mill Creek. Othesesd the road to go picnicking and exploring.
When the temperature was hot in Kanalpp&r Mill Creek was a nice common place to go.
Additionally, a logging company operated in the area in the 1950s. Again, these activities were
noted as relevant factors Blonquistto show public useld.

Finally, at no time were members of publiegiuded from using plber Mill Creek road.

No gates exist along it, no signs bar access, and rtegtifeed that they needed permission to travel
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onit. In other words, the public was able te Upper Mill Creek as ofteas it deemed it necessary
or convenient. The fact that seasonal weather precluded use at times does not negate this fact.

Much of the evidence cited for Upper Mill €k road also applies to the Oak Canyon and
Tenny Creek spurs. Both have appeared on a d)Bitates geological survey map since at least
1966 and in aerial photography by 1964. Both have imeémained as a Class B road since at least
1965. Witnesses testified to use of Oak Canyon to access hunting, to visit neighbors, camp, picnic,
and gather firewood. Witnesses testified to use of Tenny Creek to access ranching, to scout and hunt
for deer, and generally to sightsee. Witnegsnesy about these spurs dates back to the 1940s and
the uses attested to by them continue to this day. Moreover, no evidence was presented that the
public has ever been precluded from using these spurs. Thus, while use may not have been as
frequent as other parts of Mill Creek, it has bagoften as the public has deemed it convenient or
necessary.

The court concludes that the evidence cleamly convincingly demonstrates that the Upper
Mill Creek, Oak Canyon, and Tenny Creek segments of Mill Creek have been accepted by public
recognition and use for the required period as a public road. Based on the evidence presented, the
court further concludes that Upper Mill Cke®ak Canyon, and Tenny Creek, collectively, are an
R.S. 2477 road. Accordingly, the court hereby quiige in favor of Kan€County and the State of
Utah for these road segments.

SITLA Parcel One is located on the lower part of Mill Creek. As discussed further below,
R.S. 2477 cannot operate over that parcel, but the State of Utah had an established right-of-way
across it. The court therefore quiets title to SITLA Parcel One in favor of the State, but not Kane

County.
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B. Swallow Park/Park Wash

As with Mill Creek, the Swallow Park/Park Wash road has appeared on United States
geological survey maps since at least 1966. The maps were based on aerial photographs taken in
1963, and the present route of Swallow Park/Park Wdistws substantially the same course today
as that depicted on the maps. The road is dbaites long. Approximatelyhe first mile of the
road has been designated and maintained assa Blroad by Kane Coynusing county and state
funds. The remainder has been designatedzess D road. Accordingly, Kane County has only
bladed the Class D section upon request. While infrequent, such action shows Kane County’s
acceptance of responsibility for the road.

In Blonquist the Utah Supreme Court affirmed tlaatoad was a public way. In so doing,
it noted the road was used to “travel toiwas other connecting roads in the areBlonquist 516
P.2d at 343. The same holds true for Swallow ParkARash. It is part oh road system on which
individuals traveling from Cedar City, Cannonville, Tropic, and other locations can turn off of
Skutumpah, travel Swallow Park/Park Wash, then North Swag, and connect to the Kitchen Corral
or Nipple Lake roads. There is a vast ardgawben Skutumpah on the north and Kitchen Corral on
the south. The road system of which Swallow FRakk Wash is a part provides access to this area.

This road system provides access to ranch and grazing lands. Witnesses testified they moved
cattle along the road using horses, Jeeps, tractors, and pickups between 1956 and 1960. Again,
Blonquistlisted “driving of cattle” and “access to surrounding ranch lands” as relevant factors to
show public useld. Moreover, people have used this road to go hunting for decades. One witness
testified that for four or fivgears in the 1960s, he took huntgrgups from California or Texas on

the road to hunt and camp. Permission was never needed to take the hunting groups on the road.
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The area has many points of interest suciNeasMans Mesa, Mollie’s Nipple, and the
Monkey House. Swallow Park/Park Wash allows asde these areas from the north. Due to the
natural beauty of the area, people have travbledoad to go sightseeing, access picnic spots, and
look for artifacts. In approximately the lat®50s and early 1960s, the road provided access to
logging. Witness testimony established use of this road by the public dating back to the 1930s,
although much of the testimony focused on the 1850s1960s and was not as extensive as other
roads at issue in this case. The road isdefined, however, both aihe ground and on the maps.

Along Swallow Park/Park Wash is SITLA ParEéte and two parcels reserved under Public
Water Reserve No. 107 (“PWR 107”). As discukiether below, R.S. 2477 cannot operate over
any of these three parcels. Nevertheless, adoas exist over them that, but for the reservations,
is no different from other segments of SwallowkMark Wash. In othevords, SITLA Parcel Five
and the PWR 107 parcels did not interrupt thetioaity of the road, oy who may claim title to
it. Moreover, no evidence was presented that the public has been denied access to those portions
of the road crossing SITLA Parcel Five or theR\M7 parcels. Thus, the public was able to travel
the full length of Swallow Parké#tk Wash as often as it founccidnvenient or necessary prior to
the repeal of the 1866 Act. Because such use was continuous for more than 10 years, the court
concludes the evidence clearly and convincinglgdshes that Swallow Park/Park Wash road is
an R.S. 2477 road, except for SITLA Parcel Fanel the two PWR 107 pagls, and hereby quiets
title in favor of Kane County and the State of lUta he court quiets title to SITLA Parcel Five in
favor of the State of Utah, bnbt Kane County. As for the PRVL07 parcels, the court quiets title

in favor of the United States.
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C. North Swag

The North Swag road commences where thdlSBw#ark/Park Wash road ends, and is part
of the road system that connects betweenuBkpah on the north end to the Kitchen Corral road
on the south end. Itis approximately 5 miles in length. The 1959 cadastral survey plat map makes
a brief reference to a “Jeep road” that cepands to the present course of North Swag.
Additionally, North Swag has appeared on Unitet€d geological survey maps since at least 1966,
which maps were compiled from 1963 aerial phaapbly. It also appears on photography taken in
1976. Due to the quality of the photography anddkethat North Swag is more primitive, portions
of the road are not visible in the photographs.rédwger, the present course of the road has some
variation from that shown on the aerial phot@ima That said, given how sandy the soil conditions
are in the area and the washouts that have occurred, it is striking that the maps and photographs
show North Swag following substantially the same route over the decades.

The North Swag has a particularly troublesmspot called Sand Ridge by the locals. Due
to its grade and sandy condition, it is difficult to traverse when the soil is dry, and at times, the
public has been unable to travel it. As athibbove, however, seasonal interruptions, or more
particularly, weather interruptions do not break aaunty of use. Instead, continuity is broken when
the landowner precludes memberstlué public from using the road. In this case, there is no
evidence that the United States ever attemptedeidude use of the Nor8wag road prior to the
repeal of the 1866 Act. Nor would the court egpsuch evidence because the United States had
a policy, during the relevant time period, of en@giing the establishment and use of roads across

public lands.

-92-



In the 1930s, North Swag was traveled on horseback and by teams and wagons. By the
1940s, people were on it in Jeeps. Some witsdsséfied they moved cattle along it every spring
and fall, from 1956 to 1960. No Mans Mesa is ledadlong North Swag and the road leads to the
Monkey House further south. Again, due to the area’s beauty, the public traveled the road to
sightsee, picnic, and camp. One person travekedoidd as part of a family reunion in 1964. The
same hunting groups that used Swallow Park/Réash also used North Swag between 1961 and
1966. People hunted for deer amyate dens. Another person traaeithe road every year with
his family not only to hunt deer, but to look fer@avheads starting in 1974. On such trips they saw
horse trailers and camping trailers parked along North Swag.

While use of North Swag dates back to #830s, most of the evidence pertained to the
1950s and 1960s, with some testimony extending into the 1970s. The witnesses established use not
just by themselves, but by the public in generale ddurt notes the witnesses consistently testified
that while use of North Swag was not frequénias as often as the public found it convenient or
necessary. Due to the road’s presence dtetistates maps and aerial photography, its position
as part of a longer road system, and the specifictesgied about at trial (as well as the length and
continuity of those uses) the court concludes the evidence clearly and convincingly establishes that
North Swag is an R.S. 2477 road. Title is themeQuieted in favor of Kane County and the State
of Utah.

D. Nipple Lake

The Nipple Lake road commences where N8ttfag ends and is only about 0.4 miles long.

It appears, however, on a 1966 United States gesalbglirvey map that was compiled from aerial

photography taken in 1963. The route on the map is substantially the same as the road’s present
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course. The road leads to the Nipple Lake Ravitere sightseers are drawn to the Monkey House.
Homestead cabins, dating back at least to 1984,vaére located by the road. The Nipple Lake
road differs in character from North Swag and most of Swallow Park/Park Wash. In part, this is
because the Pan Am Company improved the mad866 so it could access water more easily for

its drilling operation. Prior to the 1980s, Kaneu@ity bladed the road upon request. In the 1980s,
however, Kane County designated the road asss®aoad. While that designation was after the
Act of 1866’s repeal, it nevertheless shows the natiitiee road and its use before this litigation
commenced.

Witness testimony dates back to the 1930s establishing use of the road by cattlemen running
cattle in the area. Inthe 1940s and 1950s, onegstused the road often to access the Nipple Lake
Ranch. The road has also been used by rantageding from Tropic, Utah, down to the Nipple
Lake Ranch because the road is part of ongraorus road system that extends off of Skutumpah.
Moreover, witness testimony established that théiphbs used the road to access hunting at least
since 1964. The public also has used it while out sightseeing or to reach hiking spots.

Although much of Nipple Lake road’s use lh@gn by the ranchers who have owned Nipple
Lake Ranch, the road does not have the characsgprofate lane. Itis wide and improved. There
are no signs posted for the public not to trespast ddor was any evidere presented that the
public has been precluded from using it. éast, Kane County has bladed the road upon request
before 1980 and then has regularly maintainedet &éfie 1980s. Again, while use of the road has
not been frequent, it has beeroften as the public deemed it necessary or convenient. The court
therefore concludes the evidence clearly and comghcestablishes that the Nipple Lake road is

an R.S. 2477 road and hereby quiets title in favor of Kane County and the State of Utah.

-94-



E. Four Cave Lake Roads

From an evidentiary standpoint, the Cave Lake roads present a different situation than the
other roads discussed above. Under Utah law, to prove a road is ayahllaintiffs typically
must show public use of the road continuously for at least ten years prior to October 21, 1976.
Official maps and aerial photograpbriovide strong evidence about a road’s existence. When those
maps and photographs are consistent with the present course of a road, it provides further evidence
that the road one sees today is the same roaehtiséd when the maps were issued or the aerial
photographs were taken. Each of the roadsidssdd above appeared on United States geological
survey maps by at least 1966. Moreover, gqgyeared in aerial photographs by 1964. When such
evidence is coupled with wites testimony corroborating public use of those roads for more than
ten years, Plaintiffs have met their burden of proof.

None of the Cave Lake roads, however, appeared on United States geological survey maps
prior to 1985. The earliest aerial photograpifiyhem was 1976. While the aerial photography
supports the roads existed by 1976, it provides no information about how long the roads existed
before 1976. Thus, the court must rely solelyvitness testimony to edibsh ten years of public
use before the Act of 1866’s repeal.

I. K1070

Regarding K1070, multiple long-time residents ohidh testified about use of the road. It
is important to note that when testifying about theg, they also testified about others they saw on
the road and the general public mataf the road. It has been used by members of the public when
hunting deer, sight-seeing, gathering firewood, cuttedar post, accessing residences in the area,

and occasionally hiking.
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The testimony of one witness’s use dates lbatke early 1950s. From that point forward,
Plaintiffs provided evidence that members ofgielic consistently used the road. Prior to 1976,
one witness testified he saw over one hundred pamuhg K1070 when he traversed it. The overall
testimony about K1070 showed use by the public falertizan ten years prior to the Act of 1866’s
repeal. Although such use was light, the court kates it was sufficient to establish clearly and
convincingly that K1070 is an R.S. 2477 roacccardingly, the court quiets title in favor of Kane
County and the State of Utah.

il. K1075

Evidence about K1075 shows less usage than K108t witnesses testified to using the
road only two or three times. Starting in about 1972, Mr. Wright testified he traveled the road
regularly with family and friends to access a picspot. On such trips, he sometimes saw other
members of the public hunting, ranching, arabd cutting. This testimony, however, only spans
a four year period. Another witness testifiedising the road three times between 1961 and 1971.

A third witness used the road twice in the 19504th the exception of Mr. Mace, the remaining
witnesses testified only to use in the 1970s, which is again less than ten years before 1976.

Unlike the other witnesses, Mr. Mace testified to using the road in the 1950s, 1960s, and
1970s, but it was to access his family’s ranch. Through a series of leading questions, Mr. Mace
testified he saw other members of the public in the 1950s and 1960s using the road to hunt, hike,
sight-see and gather wood, but there was no indicabioat the frequency of use. Consistent with
other witness testimony, use of K1075 increasdaeri970s, where public use appeared to be more
consistent. Consistent use in the 1970s, howeaanot prove continuous use for a ten year period.

Prior to the 1970s, the evidence does not showiglaad convincingly that the public continuously
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used the K1075 for ten years. While the courbgeizes that use does not have to be frequent, and
that the public simply needs to use a route as often as it finds it convenient or necessary, the
evidence is insufficient to meet this standdristead, prior to the 1970s, K1075 appeared to more
in the nature of a private lane rather than dipliighway. The court therefore quiets title in favor
of the United States for K1075.
iii. K1087 and K1088

The evidence for K1087 and K1088 also showsofisee road as far back as the late 1950s
or early 1960s. Mr. Wright used the roads neavigry year go hunting. No other witness testified
to use more than two or three & When the roads were ussagh use was of a limited nature.
The court concludes the evidence was insufficieshtww clearly and convincingly that these two
roads were used by the public continuously fdeast ten years before 1976. The court therefore
quiets title to K1087 and K1088 in favor of the United States.
IV.  SITLA PARCELS

Although the court has found that an R.S. 24@&trexists for most of the length of Mill
Creek and Swallow Park/Park Wash roads, each road contains a segment that traverses a former
SITLA parcel. Plaintiffs did ngiresent evidence from which the court could conclude that the Mill
Creek road predated the vesting of SITLA Parcel One in the State irf'1@9Bat the Swallow

Park/Park road predated the vesting of SITLA Parcel Five in the State iF1Sih¢e these parcels

2L Approximately 0.2 miles of the Mill Creekad traverse SITLA Parcel One, in Section
32, Township 40 South, Range 4.5 West, S.LK4ne County2011 U.S. Dist. LEXIS 66218, at
*4; Pl. Ex. 2, at 3, 6.

22 Approximately 0.5 miles of the Swallow Park/Park Wash road traverse SITLA Parcel Five
in Section 32, Township 3%8th, Range 3 West, S.L.M5ee generally Kane Coun011 U.S.
Dist. LEXIS 66218, at *4.
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were owned by the State when the roads were created, R.S. 2477 is inapplicable because it only
applied to federal lands. Plaintiffs neverthelesstend they have a right-of-way across the parcels

by operation of state law and the 1998 exchangardents that transferred the SITLA parcels to

the United States.

In 1992, the Utah “Legislature recognize[d] that highways provide tangible benefits to
private and public lands of the state by providing access, allowing development, and facilitating
production of income.” 1992 Utah Laws 2891 §codified at Utah Code Ann. § 27-12-103.2
(1992))?® Consequently, the Legislature grantédraporary easement “for each highway existing
prior to January 1, 1992” that travedsstate land, including SITLA parcelsl. 8 3. For a highway
to be recognized, it had to have “been constructed and maintained or used by a responsible
authority.” Id. The act defined “responsible authority”asprivate party, the State of Utah, or a
political subdivision of tk state claiming rights to a highway right-of-way, easement, or right of
entry across state landdd. § 2. Kane County, as a political swadion of the State, had used the
roads traversing SITLA Parcel One and SITLAdeaFive and claimed a right-of-way. Moreover,
the evidence shows these road segments existado 1992. The court therefore concludes that
Kane County had a temporary easement acrossgaotels pursuant to Utah statutory law.

When the United States acquired SITLA Parcel One and SITLA Parcel Five in December
1998, however, the statute provided that the teamgdeasement shall remain in effect through
June 30, 2004, or until a permanent easement oraiightry has been established [through a formal

application process], whichever is less.” 1998 Utah Laws 42, § 2. The statute put the United States

% The statute has since been renumbered as Utah Code Ann. § 72-5-20&t(864 The
court uses the prior numbering, however, because that legislation was in effect at the time these
SITLA parcels were transferred to the United States.
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on notice that Kane County had a temporary easeamehhad the right to perfect that easement
before 2004. Kane County concedes, howevet ithnever submitted an application for a
permanent easement across either SITLA paaioel accordingly, was never granted a permanent
easement by the State. Pretrial Order, at 37.

Nevertheless, Kane County contends that its easement remains because in March 2003, the
Legislature modified the term of the temporaryesasnt so that it would “remain in effect through
June 30, 2004, or until a permanent easement orafgdrttry [is granted by SITLA], whichever is
greater” 2003 Utah Laws 192, § 6 (emphasis added). Because its temporary easement was
extended before it expired, Kane County contéinstsl has an easement. The court cannot accept
this argument because the State did not own SITLA Parcel One and SITLA Parcel Five when it
modified the law in 2003. It therefore had ndhauity to extend the scope of Kane County’s
easement. Moreover, nothing in the 1998 exchange documents put the United States on notice that
Kane County could extend the term of its temppesrsement. It only informed the United States
that Kane County had the right to perfeceigsement until 2004. Those are the terms the United
States agreed to when it took thercels subject to existing rights. The court therefore concludes
that Kane County’s temporary easements acsbEEA Parcel One and SITLA Parcel Five have
expired and that it has no vested property right in these parcels.

The State, however, does have a valid rightvaf across the two parcels. It owned SITLA
Parcel One from 1896 until 1998. It owned SITRBArcel Five from 1914 until 1998. Similar to
the federal government, because the Stateoigaaaign, no person or entity could adversely possess
against it. Hence, any “highways” created oratsl were owned by the State absent an express

grant. When the Utah Legislature chose to recognize these roads, it did not divest itself of
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ownership. Rather is only granted temporary easgsor rights of entry across the “highways,”
so that others could lawfully use them. Cangmntly, at the time the State transferred the SITLA
parcels to the United States, the United Statalsthe parcels subject to these highways by express
reservation in the Exchange Patenee Exchange Patent, at 42 (PIl. Ex. 67) (stating the SITLA
parcels shall be “subject to any valid, existing easement or right obfnayy kind) (emphasis
added))see also Potter v. Chadal?999 UT App 95, 1 8, 977 P.2d 538ating under Utah law, an
easement may be expressly created by agreemevedsetwo parties through either an express
grant or an express reservatiéh).

Even if the Exchange Patent did not havexgress reservation of the State’s rights-of-way
across these former SITLA parcels, an implied reservation would exist. An implied reservation
exists when the following elements are met:

[1] previous unity of title, followed by severance; [2] that at the time
of the severance the servitude was so plainly apparent that any

prudent observer should have been aware of it; [3] that the easement
was reasonably necessary to the aisd enjoyment of the dominant

2 Potterstates that an easement cannot bevedainless the granting document specifies
“the boundaries of the easemenits exact location.’Potter, 1999 UT App 95, 1 11. While this
may be a sound policy decision in a contrawblving a private party, it fails to recognize the
unique situation where a sovereign either grants or reserves a right across its own lands. Each of
the proclamations, management plans, and granting documents at issue in this case simply state that
all existing rights-of-way are reserved. QGwmbat the Monument encompasses 1.7 million acres,
and the exchange patent involves hundreds of giitéd not surprising that each right-of-way is
not identified with specificity. What is cleartisat the State intended to reserve its rights-of-way
and the United States agreed to accept the encumbrances when the SITLA parcels were transferred.
Accordingly, there was “mutual assent by thdipamanifesting their intention to be bound by [the
patent’s] terms.ld. 9 (quotations and citation omitted). Moreover, the rights-of-way at issue are
open, visible routes that have followed a set course for many years. This further mitigates the lack
of specificity in the granting documentSee also Evans v. Bd. of County Comn26904 UT App
256, 1 12, 97 P.2d 697 (distinguishiRgtter and stating “a deed should be construed so as to
effectuate the intentions of andsites of the parties,” even if the deed does not include the location
of an easement with specificity).
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estate; and [4] it must have been continuous, at least in the sense that
it is used by the possessor whenever he desires.

Ovard v. Cannon600 P.2d 1246, 1247 (Utah 1979) (citation omitted).

Here, the State previously owned the SITLAgads on which the rights-of-way are located.
It then transferred the parcelsthe United States, but reseneadsting rights-of-way across them.
This severed the unity of titleSecond, at the time of severanite rights-of-way were apparent
to any prudent observer. The right-of-way aci®i§4_A Parcel One was maintained as a Class B
road and the right-of-way across SITLA ParceleRivas a well-defined Class D road. Third, the
rights- of-way are necessary to the use andyemgmt of the dominant estate. The rights-of-way
across the SITLA parcels were part of and coretetd longer road segments, in which the State
holds a non-possessory interest. Absent an eageaoross the SITLA parcels, the State could not
access its non-possessory interests in the longer segments, which would defeat the State’s
interest in the other road segments. Finally, as discussed above, use of the rights-of-way has been
continuous. Therefore, the court alternatively concludes that the State has an easement by
implication.
V. PUBLIC WATER RESERVE 107

“R.S. 2477 rights of way may be established avigr lands that are ‘not reserved for public
uses.” SUWA 425 F.3d at 784. The United States eads that Plaintiffs cannot prove the
existence of an R.S. 2477 right-of-way for abobtl mile of the Swallow Park/Park Wash road
where it crosses two parcels that were reseumelér PWR 107. President Calvin Coolidge created
this water reserve by Executive Order of April 17, 1926. It states:

It is hereby ordered that every smallest legal subdivision of public

land surveys which is vacant, unappropriated, unreserved public land
and contains a spring or water hole, and all land within one quarter
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of a mile of every spring or waterhole located on unsurveyed public

land, be and the same is hereby withdrawn from settlement, location,

sale or entry, andeserved for public usen accordance with the

provisions of Section 10 of the Act of December 29,.1916
(Emphasis added.) Three years later, the Segret the Interior construed PWR 107 to include
the two parcels of land through which the élaw Park/Park Wash road now traver&es.
Interpretation No. 92 (Def. Ex. NJt is not disputed that the Secretary properly identified that PWR
107 applies to these parcels. The only questiesgnted by the parties is whether PWR 107 is the
type of reservation that acts to make R.S. 2477 inoperative over the reserved lands. The court
concludes that PWR 107 is such a reservation.

In SUWA the Tenth Circuit addressed whether the 1910 Coal Withdrawal precluded
operation of R.S. 2477 on lands reserved for classditand appraisement of coal values. The text
of the coal withdrawal states:

Subject to all of the provisions, limitations, exceptions, and

conditions contained in [the Pickett Act and the Coal Lands Act],

there is hereby withdrawn from settlement, location, sale or entry,

and reserved for classification amgpraisement with respect to coal

values all of those certain landstbé United States . . . described as

follows: [describing over 5.8 million acres of land in Utah].
SUWA 425 F.3d at 784 (alteration in original). dnalyzing the coal withdrawal, the Court noted
a “withdrawal” operates differently than a “resdron.” “A withdrawal makes land unavailable for

certain kinds of private appropriation under the public land lavgs.*A reservation, on the other

hand, goes a step further: it motly withdraws the land from operation of the public land laws, but

% As stated previously, the first parcethie north half of theaitheast quarter (N%2 SEY4)
of Section 31, Township 39 South,iRg@ 3 West, S.L.M. Def. Ex. N, at 2. The second parcel is
the northwest quarter of the northeast quarter (NW% NEY4) and the northeast quarter of the
northwest quarter (NEY2 NWY4) of SectionT@wnship 40 South, Range 3 West, S.L.M.
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also dedicates the land to a particular public uk."Thus, a reservation both withdraws the land
and reserves it for a specific public use. Because the coal withdrawal did not have both aspects,
the Court concluded the lands were not reserved.

Unlike the coal withdrawal, PWR 107 both draws and reserves land “for public use in
accordance with the provisions of Section 1thef Act of Decembe29, 1916.” The Act of 1916
is known as the Stock-Raising Homestead Act (8teck-Raising Act”). Acts Dec. 29, 1916, ch.
9, 39 Stat. 862. The Stock-Raising Act authorized lands to be reserved which contained “water
holes or other bodies of water needed or used by the public for watering purplases.10.
Additionally, while the lands were reserved, they had to “be kept and held open to the public for
such purposes” prescribed by Becretary of the Interiodd. Subsequent regulations prescribed
the water “for human and animal consumptioB€e United States v. Deny@%6 P.2d 1, 31 (Colo.
1982). PWR 107 therefore withdrew lands from entry and reserved them for a particular public
purpose.

Because PWR 107 parcels were reservegdbtic uses, an R.S. 2477 right-of-way cannot
be established across them unless the righteskisefore the PWR 107 reservation. Here, the
Secretary of the Interior determined in 1929 tA#WR 107 applied to the two relevant parcels.
Plaintiffs did not present any evidence that$kallow Park/Park Wash road existed prior to 1929.
Accordingly, the court concludéaintiffs do not have an R.3477 right-of-way across these two
discrete parcels of land reserved under PWR 107.

This conclusion does not negate the fact, however, that a road does exist across the PWR 107
parcels and that the road links aered of Plaintiffs’ R.S. 2477 righdf-way to the other. The fact

that a road exists across the parcels is not surprising in light of why PWR 107 was implemented.
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It has been said that “water control[s] the rahgames Muhn, The State of the Law: Public Water
Reserves: The Metamorphosis of a Public Land Policy, 21 J. Land Resources & Envtl. L. 67, 68
(2001) (hereinafter “Muhn Article”). As the Wed¢veloped, ranchers and homesteaders learned
that “[a] person could patent forty acres and ttmmtrol thousands more simply because he had the
only water.” Id. at 75. This was contrary to then exigtpublic policy that lands were to “be held
open for free and unrestricted use to everyone.”at 83—84 (citation omitth. To mitigate
monopolization of water sources, Congress authorized the president to create water reserves to
ensure access by the publid. at 84, 98. “[l]t was not the inteof the withdrawals to deny any
stockraisers access to the water sources affdute to ensure that everyone had accdss 4t 94,
126. Moreover, the water reserves were not miganetard the settlement and development of the
public domain.” Id. at 94, 98.

Because access to water was crucial for théal of settlers and livestock, and PWR 107
was meant to ensure access, common sense suggests that roads would be established by the public
to access the water sources that were being kept open for them and their livestock. Indeed, “it would
make little sense for Congress to open public gwaburces] but forbid settlers to construct
highways to access [them]SUWA 425 F.3d at 786. Here, the esite shows a long existing road
(the Swallow Park/Park Wash road) that k#&uol and through two PWR 107 parcels. Although
Plaintiffs have no R.S. 2477 right-of-way across tivo quarter-of-a-mile stretches that make up
these parcels, federal agencies must still adbehe purpose for which the land was and continues

to be reserved. Thus, should Plaintiffs seek a Title V p&rfuita right-of-way across the PWR

% Section 501 of FLPMA grantedithorization to issue rights-afay for roads, trails, and
highways.
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107 parcels, the government’s analysis must neglys®eus on the purpose of the reservation and
determine whether a right-of-way would defeat that purpose.
It further bears noting that Phdiffs are the holders of a dominant estate that adjoins the
PWR 107 parcels, and the United States is the owner of the servient estate. Under Utdhdaw,
rights of the dominant and servient tenants must be balanced” and a servient tenant may not use its
property in a manner “inconsistent with the easemednited States v. O'Blo¢k’88 F.2d 1433,
1436 (10th Cir. 1986) (citinjorth Union Canal Co. v. Newe850 P.2d 178, 179-80 (Utah 1976)).
Likewise, the United States may not use its awhip of PWR 107 as a sword to unburden itself of
being the servient estate of the adjoining land parcels, and thereby defeat the dominant estate held
by Plaintiffs.
VI. THE REALIGNMENTS
Skutumpah has existed at least since the 18i@@she court previously quieted title to it
in favor of Plaintiffs. Kane County2011 U.S. Dist. LEXIS 66218, &b, 8, 24. Thus, the issue
before the court is not whether Skutumpah is a R.S. 2477 road. Instead, the issue is whether The
Realignments constitute permissible variances, such that title should be quieted in those variance.
Non-possessory interests in land, like rights-of-amag easements, are not necessarily static.
Rugged terrain, slides and water erosion can nioeraveling surface gdublic roads. This is
especially soin southern Utah. The question remains, however, about what constitutes a permissible

variance. In 1929, the Utah Supreme Court stated the following:

27 “Absent controlling federal legislation or rule of law, questions involving real property
rights are determined under state law, ew#aen the United States is a partyJnited States v.
O’Block, 788 F.2d 1433, 1435 (10th Cir. 1986) (citationstted). When addressing dominant and
servient estates, courts have looked to state law to decide the relevantldsues.
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While the public cannot acquire gt by use to pass over a tract of
land generally, but only in a certain line or way, it is not
indispensable to the acquisition of the right that there should be no
deviation in the use from a direlme of travel. If the travel has
remained substantially unchanged, and the practical identity of the
road preserved, it is sufficient, although there may have been slight
deviations from the common waydweoid encroachments, obstacles,
or obstructions upon the road.

Lindsay Land & Live Stock Co. v Churn@s85 P. 646, 649 (1929).

In one case, a judge in this court addressed whether improvements could be made to an R.S.

2477 road. The court reviewed the history of the road and noted the following:

The evidence shows that over the gdaoth the traveled path and the

width of the road have varied by as muclhsasgeral hundred feet

from the current roadway. Moreover, periodic flooding of the road

has required realignment in many plack®st of these former paths

are still visible off to the sides of the current road.
Sierra Club v. Hodel675 F. Supp. 594, 601 (D. Utah 1987), overruled on other groditidgie
of Los Ranchos De Albuquerque v. Mar@b6 F.2d 970 (10th Cir. 1992) (emphasis added). The
court then stated that under Utah law a road “Oeyate from [its] presdrpath, as long as such
extensions are reasonable and necess&tgdel 675 F. Supp. at 606.

Four of The Realignments resulted in significant modifications to Skutuffip#iane
County, however, has historicallgaligned a number of roads, including the Sand Dunes road (by
about 200 feet), the Hancock road (by about #e@)f and a different section of Skutumpah near
Deer Springs Ranch. The road by Deer Sprimgwiously had a steep narrow cut. Trial Tr.,
1094-95 (L. Pratt). During a two year projectnkaCounty widened the road and lowered the

grade to improve safety and the sight distamdeat 1093—-96. The Realignments were of the same

% The four segments to which the casreferring are Sheep Creek, Averett Canyon, Willis
Creek, and Bull Run Creek.
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nature and character as Kane County’s prevamti®ns. While four of The Realignments were
significant, the deviations were consistent with those permitted in prior cas&éanHodel675
F. Supp. at 601, 606.

Moreover, these realignments occurred prior to the Tenth Circuit’'s deciss@AAA This
is significant because the decision clarified thei@s! rights and interests in R.S. 2477 roads.
Previously, it was unclear what actions requinetice and what role the BLM could play when
improvements were sought within the scopeaof existing right-of-way. Kane County’s
Transportation Director testifietthat Kane Countknows about th&UWAclarification, namely,
that Kane County must first consult and themkweith the BLM before it may upgrade or improve
a road beyond its historical maintenance practices. Trial Tr., at 1053-55 (L. Pratt).

SUWA'simportance is further reflected in tiséipulated dismissal of the 1996 trespass
action. As a condition of dismissal, the United States did not require Kane County to restore
Skutumpah to its historical path. Nor has it ®thgently required Kane County to take such action.
Rather, the stipulated dismissal ackihexniged the clarifications provided ByJWAand stated that
in light of those clarification, ilid not wish to proceed with itdaims. Accordingly, in 2006, the
United States chose to voluntarily dismiss the 1996 trespass action with prejudice.

This puts The Realignments in a unique posturkeey have been the subject of previous
litigation that was dismissed with prejudice. They have existed for alwesty years. The
purpose of The Realignments was to improve safety and the condition of the road. Were the court
to declare now that the variances are not recodnséstantial effort would have to be undertaken

to restore the route to its original locatiand condition of steep grades, sharp curves, and
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washout$? The court fails to see what purpose this would serve other than stating again that Kane
County may not unilaterally undertake road improveme@iven that this point has been made in
previous litigation, and Kane County has abibtgdt, making the point a second time serves little
purpose’?

The court is aware that allegations have bmade that some of The Realignments are by,
or intrude into, the Paria-Hackberry WSA. sfiemony from the United States’ withnesses declared
that the WSA commences at the edge of distuadan Skutumpah’s formeraveled surface. This
view ignores the need for a right-of-way tdaend beyond the road’s travel surface to accommodate
normal maintenance procedures and emergeritpfiareas. Moreover, the testimony appears to
be contradicted by the BLM’'s own Statewide Vildess Final Environmental Impact Statement for
Utah, wherein it stated “a border would be fraf0 to 300 feet from the edge of the road travel
surface, depending upon the natur¢ghefroad and the adjacent terrain.” Depending on the border
established for Skutumpah, which is a major thoroughfare, one may reasonably question whether
any of The Realignments intruded into the Paria-Hackberry WSA. Finally, were Kane County
required to restore the road to its origipaith, the work would newly disturb landscape and
vegetation that has been in place for almost twenty years.

Based on the totality of circumstances, tbert concludes that The Realignments were

permissible variances. The cbuherefore also quiets title to the realigned sections along

29 Contrary to what the United States appearbe arguing, were the court to declare The
Realignments are impermissible variances, Plaintifisld have the right to reclaim the prior route.
They had a vested right in the prior route and did not formally abandon it.

% The court cautions, however, that if Ka@ieunty were to unilaterally undertake road
improvements in the future, it well may have to restore those improvements to their previous
condition because it is on notice that unilatérgdrovements require consultation with the BLM.
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Skutumpah in favor of Plaintiffs. This ruling is moeant to afford Plaintiffs two alternative routes
in Skutumpah. Instead, this ruling necessarily \@Blaintiffs’ rights in the old route since those
rights have been superseded by their right-of-way in the realigned sections.
VIl.  SCOPE OF THE RIGHTS-OF-WAY

A. Ripeness

Having determined that certain roads imk&Lounty vested under R.S. 2477, the court must
now determine the scopéthe rights-of-way' The United States contends this question is not ripe
and cites t&UWAIn support of its argument. BUWA the Tenth Circuit held that “[t]he initial
determination of whether the construction work fadithin the scope of amstablished right of way
is to be made by the federal land management ageiStyWA 425 F.3d at 748. This statement
was made, however, in the context of admoniglai right-of-way holder that before it improves an
R.S. 2477 road, the BLM must make an initial determination about whether the “proposed
improvements reasonable and necessary in light efttladitional uses of the right of wayldl.
(emphasis added)Then if there is “disagreement, tparties may resort to the courtltd. The
Court’s holding only pertains to situations whanmgght-of-way holder is seeking to improve a road

on a project specific basis.

31 There is some support in case law that wdetermining the scope of a right-of-way the
burden of proof is by preponderance of the evider8ee McClellan v. United Stajex)11 U.S.
Dist. LEXIS 21318, at *22 (D. Utah Mar. 1, 2011) (citiNtprrill v. Bailey & Sons C.99 Utah
323, 106 P.2d 255, 258 (Utah 19438 also McBurney v. Pacquido. X09cv14027736, 2008
Conn. Super. LEXIS 2085, at {€onn. Super. Ct. Aug. 6, 200®endarvis v. Coqk706 S.E.2d
520, 538 (S.C. Ct. App. 201X5ee generally Boone v. United Stafé43 F. Supp. 1367, 1373 (D.
Haw. 1990);Fruin Colnon Corp. v. Vog41 F. Supp. 1264, 1266 (S.D. 1B82). In this case,
however, sufficient evidence has been presentptbice scope by clear and convincing evidence.
It is therefore not necessary to resolve what standard applies when proving scope.
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“Scope,” as used by the courtin this cale®s not address whether a particular improvement
is appropriate. Instead, itqpains to road width. ISUWA the Tenth Circuit held that a right-of-
way holder doegsot need to consult with the BLM prido conducting routi@ maintenanceSee
id. at 745, 748. It provided the following definition about “maintenance:”

“Maintenance” preserves the existing road, including the physical

upkeep or repair of wear or damage whether from natural or other

causes, maintaining the shape eftbad, grading it, making sure that

the shape of the road permits diage, and keeping drainage features

open and operable—essentially preserving the status quo.
Id. at 749 (citation and alteration omitted). To accomplish this routine maintenance, Kane County
regularly must use an area wider than a roaid\gel surface. Unless the parties know a road’s
width, however, Plaintiffs will have to conswontinually with the BLM about whether a
maintenance project falls within the width of a right-of-way or constitutes trespass.

For example, the United States contendsetsbould only be a 6-foot clear zone along Sand
Dunes. This is theninimumamount needed for safety. At times, Kane County has cleared the
vegetation further out to increase visibility anfesa Clearing vegetation typically would be in
the nature of maintenance to preserve the status quo. Absent a determination about “scope,” the
United States could cite Kane County for trespass if it chose to do a 7-foot clear zone. To avoid
uncertaintly by the right-of-way holder about #vea in which it may conduct routine maintenance,

a determination about width is necessary.

A determination about width is also necessamstablish whether a proposed improvement

would be operating within the area of the right-ofywatrespassing. This is particularly important

in this case where some of ttzads traverse in or by a wildesss study area. Although Plaintiffs

must consult with the BLM before undertaking an improvem8bfyWAcontemplated that the
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parties would already know “the physidadundaries of the right of way.SUWA 425 F.3d at
747-48. Thisis logical given thgenerally a right-of-way is legally described by both its width and
length3? Without a determination about width, it leaa@sindeterminate right-of-way that can vary
based on the nature of a proposed project. The tmrefore concludes the issue of “scope” is ripe
for its determination.

B. Road Width

R.S. 2477 does not specify the width of the tgdmight-of-way. The court therefore turns
to Utah law to determine the propeidth of the roads as issuélnder Utah law, “the width of a
public road is determined according to what is reasonable and necessary under all the facts and
circumstances.” Memmott v. Andersor642 P.2d 750, 754 (Utah 1982) (citations omitted).
Relevant facts and circumstances include whatriently necessary to maintain the roads and what
possible future changes may be made to “tlaeastier of the roadway when needed to accommodate
traditional uses."'SUWA 425 F.3d at 748. When making this determination, “width of a dedicated
highway is not limited to the beaten patth.éo M. Bertagnole, Inc. v. Pine Meadow Ranclb&9
P.2d 211, 213 (Utah 1981) (citation omitted). Insteasrdad must be “of $ficient width for safe
and convenient use thereof by . . . traffitd’ (quotations and citation omitted).

Plaintiffs claim a standard 66-foot right-of-weyneeded for all of #nroads in this action.
They contend this width is supported by Utah |Kane County ordinances, and is reasonable and

necessary. The United States requests thabtime @nly confirm such widit of right-of-way as is

32 Earlier the court noted that an exception exists to this general rule when governmental
entities are preserving rights-of-way over a vast aseeh as when the parties entered into the
Exchange Agreement. Under those circumstaeees$), right-of-way is not described in a particular
manner.
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currently used for each of the roads, leaving father day any further request or need for a wider
right-of-way. Due to the character differences st in the roads, and the need for a width
greater than the travel surface, the court adopts neither position in full.

I. Scope of Sand Dunes, Hancock, and Skutumpah

Sand Dunes and Hancock are both paved roads with higher travel speeds. Skutumpah
though not paved, is an improved Class B roadeam@jor thoroughfare. The width of the travel
surface is not consistent along the roads, butbes not mean that the total width likewise must
be inconsistent. As noted in the BLM’s own manual, maintenance of uniform widths is preferable
to frequent width changes. BLM’s Roadsmdal 9113 (1985) (PI. Ex. 85, at 11 (subsection .29 in
text)). Moreover, it would be unduly cumbersobath to declare and admster different widths
along different stretches of the roads. Accordintjle court concludes that establishing a set width
for the full length of these roads is appropriate.

Because Sand Dunes, Hancock, and Skutumapamajor two-lane thoroughfares, the court
concludes that a 66-foot right-of-way is appropriate for them. This is a standard width for many
highways.See Hunsaker v. Stat9 P.2d 352, 353-54 (Utah 1973) (looking at other highways in
the area and prior statute and concluding tB&tfoot width was appropriate); Trial Tr., at 1034—-35
(L. Pratt) (testifying that Kane County requira 66-foot right-of-way when new projects are
developed); Def. Ex. JJJJJ (showing that the BL&htgd a 66-foot right-of-way for an alternate
route along Bald Knoll)see alsdl. Ex. 90 (directing that all countoads be “made the legal width
of four rods”), PI. Ex. 91 (finding that a countyacbneeded to be widened to 66 feet). Moreover,
it is the width agreed upon by the partieshie 1972 Memorandum of Understanding. PIl. Ex. 89,

at12.
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Sand Dunes’ present travel surface ranges f2dnto 30 feet; Hancock’s travel surface
ranges from 24 to 28 feet; and Skutumpahs’ traughce ranges from 24@28 feet. The 66-foot
right-of-way will allow room to maneuver equipmnigrepair culverts, clear vegetation, obtain fill,
and divert water to maintain the roads to theirg@mnétravel surface. It further allows for shoulders
along the road for emergency pull-offs and room to address any future realignments or other
improvements needed to increase safefjhus, the court concludésat a 66-foot right-of-way is
reasonable and necessary under all the facts and circumstances for Sand Dunes, Hancock, and
Skutumpah. The right-of-way shall extend 33 feet on both sides of the center line for these roads.

il. Scope of Mill Creek, Bald Knoll, and Old Leach Ranch Road

Mill Creek and Bald Knoll are improved Classd@ads. They differ in character, however,
from Sand Dunes, Hancock, arkbBimpah. Attimes, weather makgortions of them impassable.
Their travel surface is not as wide, and thougHipuib nature, they are not major thoroughfares.
The court therefore concludes that a 66-foot right-of-way is inappropriate for them.

They are nevertheless substantial roaddl Gdeek’s travel suidice ranges from 16 to 20
feet. The Tenny Creek spur’s travel surfaceges from 16 to 18 feet and the Oak Canyon spur’s
travel surface is 20 feet. Similarly, Bald Knolltavel surface ranges from 16 to 20 feet. The Old
Leach Ranch road has been in disuse since @880o the alternate Title V route. Based on
vegetative growth in the area, however, tla@et surface appeared to be about 14 feet.

As Class B roads, they require regular maintenance, similar to that noted above. Moreover,

because Mill Creek terminates at private propertyiree separate locations, maintenance efforts

% The court notes again that any such realignments or improvements would require
consultation with the BLM before they are undertaken.
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on Mill Creek have included blading the road shigkes could park or turn around. Bald Knoll is
prone to washouts and must belvenough to safely support heavulhaucks on a two-lane road.

In 1985, the BLM issued instructions regarditegown roads. It stated that a “minimum
width of 50 feet or the width of constructiorupl10 feet on each side (whichever is greater) is
generally required.” BLM’s Roads Manual 9113 (198%) Ex. 85, at 11 (subsection .29 in text)).
The court concludes a 50-foot right-of-way idill Creek (including Tenny Creek and Oak Canyon)
and Bald Knollis both reasonable and necessaajloWs Plaintiffs to perform routine maintenance
and make improvements consistent withribeds’ historical uses and safety ne&dShould Old
Leach Ranch road ever have to come into useagaiould just be the southern extension of Bald
Knoll. Thus, to ensure consistency with B&ldoll, the court concludes a 50-foot right-of-way
likewise is appropriate for Old Leach Ranch road. The right-of-way shall extend 25 feet on both
sides of the center line for these roads.

iii. Scope of Swallow Park/Park Wash, North Swag, and Nipple Lake Roads

Swallow Park/Park Wash is a Class B roaddpproximately one mile of its length. The
remainder of it is a Class D road. The trasugfface for the Class D portion ranges from 10 to 12
feet and does not generally allow for vehicles wspane another. In contrast, vehicles can pass one
another in portions of the ClaBssection. The Class D sectiomist regularly maintained by Kane
County, although Kane County has performed work on it when requested. Due to the road’s
condition, travel is necessarily slower than on sonteebther roads at issue in the case. At trial,

evidence was introduced from the American Asation of State Highway and Transportation

3 This determination does not alter the widfhhe Title V permits issued by the BLM for
Bald Knoll.
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Officials regarding Guidelines for Geometric Dpsiof Very Low-Volume Local Roads. Pl. EX.
82. According to those guidelines, when speeddetween 20 and 30 miles per hour, the right-of-
way should range from 18 feet (when providing actesscreational and scenic areas) up to 24 feet
(when providing agricultural accesdyl. at 17-18.

The guidelines do not precisely fit Swallow Park/Park Wash road because they pertain to
local roads that typically do not provide through traffid. at 1. Nevertheless, the guidelines
provide insight about the width that is reasonably necessary to ensure safety and allow for
maintenance and improvements. Swallow PadRVash provides access not only to recreational
and scenic areas, but also to ranching andrggdands. The court therefore concludes a 24-foot
right-of-way is reasonable and necessary for Swallow Park/Park Wash.

The court further concludes that the same anadyg$ies to North Swag. Itis a single lane,
primitive road, with a travel suate width of 10 feet. Typically &road is low maintenance due to
its classification as a Class D thaAt times, however, North Swag has to be repaired due to water
and erosion damage. Despite its primitive conditt@upports the same uses as Swallow Park/Park
Wash. Accordingly, the court concludes a 24-foght-of-way is reasonable and necessary for
North Swag as well.

In contrast to Swallow Park/Park Wash and North Swag, the Nipple Lake road is an
improved road. Itwas improved in 1966 to suppdriling operation and then classified as a Class
B road in the 1980s. Since that time it has bedantaiaed to a Class B road standard. Nipple Lake
is wide enough for two lanes of travel, with a travel surface about 20 feet wide. That said, the public
uses of Nipple Lake are no greater than ¢hfis Swallow Park/Park Wash and North Swag.

Moreover, it is part of that pticular road system. As such, the court finds no reasonable basis to
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conclude its width should be wider than the ottve roads. The court therefore concludes the
right-of-way for Nipple Lake is also 24 feetd@. The right-of-way shall extend 12 feet on both
sides of the center line for these three roads.
iv. Scope of Cave Lake K1070 Road

Cave Lake K1070 road is a Class D road.ektimated travel surface ranges from 16 to 20
feet wide. While a portion of the road may bis thide, during the court’s site visit, K1070 was
largely a single lane road. Mareer, the road’s nature is recreational rather than agricultural.
Given the speed at which the road is traveled,rétreational nature ¢fie road, and that it is
largely a single land road, the court concludes thaBafoot right-of-way is sufficient. This width
is consistent with the guidelines for low-volume roads discussed aBeeBl. Ex. 82, at 18. The
right-of-way shall extend 9 feet on both sides of the center line for the K1070 road.

CONCLUSION

Prior to trial, the court concluded that tberer portion of Mill Creek was an R.S. 2477 road.
For the reasons stated aboves tourt concludes the remainder of Mill Creek (i.e. Upper Mill
Creek, Tenny Creek, and Oak Canyon) is also & 2&177 road. The court quiets title in favor of
Kane County and the State of Utah for all portioh®lill Creek except SITLA Parcel One. As for
that section, the court only quiets title in favor of the State.

The court further concludes that SwallowlEBark Wash, North Swag, Nipple Lake, and
Cave Lake K1070 are also R.S. 2477 roads andjtiletin favor of Kane County and the State
of Utah for all portions of them except SITLPParcel Five and the sWPWR 107 parcels. SITLA

Parcel Five is quieted only in favor of the $tafThe two PWR 107 parsehre quieted in favor of
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the United States. Additionally, Cave Lakads K1075, K1087, and K1088 are quieted in favor
of the United States.

With respect to scope, the court concludes that a 66-foot right-of-way is reasonable and
necessary for Sand Dunes, Hancock, and Skutumad court further concludes a 50-foot right-
of-way is reasonable and necessary for Mill Cr&sl#d Knoll, and the Old Leach Ranch road. As
for Swallow Park/Park Wash, North Swag, and Nedpdke, the court conatles a 24-foot right-of-
way is reasonable and necessary. FinallyClave Lake K1070, the court concludes an 18-foot
right-of-way is reasonable and necessary. The quieted titles shall reflect these widths.

Finally, on January 26, 2012, the court heard final oral argument on this case. At the
hearing, the court addressed the United Statesbmutiimine to exclude part of Evan McAllister’s
testimony. For the reasons stated on that remmoddherein, the court DENIES the United State’s
motion*

ORDER

The court requests that Plaintiffs submit agmsed order that reflects the court’s ruling in
this case. The order shall be submitted on or before April 3, 2013. If the United States has any
objections to Plaintiffs’ proposed order, itadihfile its objection on or before April 17, 2013.
Plaintiffs shall file any reply on or before May 1, 2013.

DATED this 20" day of March, 2013.

BY THE COURT:

Clark Waddoups =
United States District Judge

% Dkt. No. 165.
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