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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

ELDON K. HURLEY, et al.,

Plaintiffs,

DYNO NOBEL, INC. and DYNO NOBEL
DEFINED BENEFIT PENSION PLAN I,

Defendants.

MEMORANDUM
DECISIONAND ORDER

Case No. 2:08v-00415RJS

Judge Robert J. Shelby

Plaintiffs Eldon K. Hurlgy, William Pgadich, and Stevel. Burgin are participants in

the Pension Benefits Plan prded to them by Defendants Dyno Nobel, Inc. and Dyno Nobel

Defined Benefit Pension Plan Rlaintiffs allege thaDefendantsefused to includas part of the

pensionbenefitscalculations for Plaintiffeertainpayments that Plaintiffs received in 2005 and

2006. Plaintiffs filedthis action alleging thabefendants’ conduct (3jolated the terms of the

Pension Rin; (2) violated ERISA’s antcutback provision(3) violated ERISA’s fiduciary duties

provision; and (4pivesriseto declaratory and injunctive refi

Defendants movéor summary judgment arguing that all of Plaintiffs’ causes of action

should be dismissed. (Dkt. 83Plaintiffs respondhatDefendants denied Plaintiffs access to

Dockets.Justia.com


http://dockets.justia.com/docket/utah/utdce/2:2008cv00415/66114/
http://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2008cv00415/66114/105/
http://dockets.justia.com/

information essential to establishing Plaintiiftims, and genuinssues ofmaterial fact
preclude summary judgmefdr Defendants Plaintiffs seela continuance fourther discovery
under Rule 56(f) of the Federal Rules of Civil Procedure. (Dkt. 89.)

After careful considetson and for the reasons stated, toert DENIES Plaintiffs
motion for Rule 56(f) continuance. (Dkt. 83.) In addition, the court GRANTS Defendants’
motion for summary judgmemind DISMISSESll claims against Defendant¢Dkt. 89.)

BACKGROUND

Management Warrants

In August 2000, Dyno Nobelffered certain management employ@asluding
Plaintiffs) stock warrants representing the opportunity to acquire newly issued shares in Dyno
Nobel Holding AS. (R. at 1.Jhese stockvarrants(or Management Warrantajere desgbed
in the*“Management Shareholder’s Agreemeriixecutive Summary” (1d.)

In September 2003, Plaintifflsgned an agreement indicatitiat they wargd to
participate in thdvlanagement Shareholder’s progrand to obtain the Management Warrants.
(Dyno Nobel Holding AS Managment hcentive Programme Participant Agreement and
AcknowledgmentR. at7.) In October 2003, Dyno Nobel Holding AS accepted the agreements
and provided Plaintiffs with the Management Warrants.afR.)

In September 2005, the shareholders of Dyno Nobel Holding AS tentatively agreed to sell
all of their shares to MajuarieBank (Lunde Letter Exh. 3, Dkt. 84-1see also First Amencd
Complaint at 126, Dkt. 47.) In preparation for the sale of Dyno Nobel Holding AS tgudiae
Bank Dyno Nobel sought an opinion frobeloitte Tax LLP regarding the effect of exercising
or cancelling th003 Dyno Nobel Holding AS Bhagement Warrant Agreemen{f. at 257.)

Deloitte advised thafi]f the Company cancels the outstanding management warrants and pays



out the difference between the warrants’ exercise prnddte warrant’s economic value . . .
[this] difference will be reporttby Dyno US on the employee former employee’s) W2 as
ordinary income.” (R. at 258.) Around this time, Dyno Nakegtidel that in order to simplify
the realization of the Management Warrants in relabahé pending sale to MacquaBank
Dyno Nobel would offer “the economic valoéeach Management Warrdmgld . . . in
exchange for the cancellation of the Management Warra(@ohsent Letter and Power of
Attorney, Exh. 6, Dkt. 84-1.)

I. Payments for Cancellation of the Management Warrants

On October 21, 2005, Terrance J. Gleason, vice-president of heswance for Dyno
Nobel and Dyno Nobel's Pension Plan administrator, signed and adbpt&inth Amendment
to the Gust Restatement of thgno Nobel Inc. Pension Plan I’ on behalf of Dyno Nol&. at
133.) In the Ninth Amendment, Dyno Nobel spaafly excluded “any equithased
compensation arrangement” from the ditiiom of compensation under the Pension Pldd.) (
TheNinth Amendment was ratified by the Board of Directors on October 26, 260%t 438,
243.) The certificate showinthatthe Ninth Amendment wagtified by the Board of Directors
on October 26, 200&vassigned on November 10, 2005. (R. at 243.)

In Novembe 2005, Mr. Hurleyentered into a “Waiver of Right to Certain Warrant
Payments, Cobra Coverage and/or Severance Payments.” Pursuant to thisMwaiheriey
agreed that “rather than exercising the warrants, such warrants would beecbacd|the
Executive willbe paid a lump sum cash payment pyfproximately$310,024 less any
applicable withholding taxes."S¢e, e.g., R. at 320-323.)

In December 2005, the shareholders of Dyno Nobel solddhares to Macquarie Bank.

(R. at 332.)



II. Pension Benefits

In May 2006 Mr. Gleasonnformed Plaintiffs that theompany had concluded that
payments for cancellation of the Management Warnaete not compensation for purposes of
calculating pension benefit§R. at 341.) In December 2006, Mr. Hurley asked the pension
committee to reconsidéhatposition. (R. at 343.)

In March 2007Mr. Gleasonnformed Mr. Hurley that the Dyno Nobel PensidarP
specifically excluded all equilgased payments from the definition of compensation under the
Plan as described in the Ninth Amendment. (R. at 345-46.) Mr. Gls&ed that the Ninth
Amendnentwas “adopted effective January 1, 2005” &vds made for the specific purpose of
insuring that income from the exercise of stock options and warrants which Dyno ¢@d ma
available only to a limited number of employees would notdeged as pensiondome. . . .

This decision was made both for internal equity and to avoid the issue of enhanced loenefits f
certain highly compensated employeefd.) In October 2007, Mr. Hurley and other similarly
situatedemployees challengdgtle company’s decisiaio excludefrom the calculation of

pension benefits the paymeititsit resultedrom cancelling the Management Warran{R. at
287-296.)In Decembef007, the Pensiondh administrative committee at Dyno Nobel
reviewed and denieldlr. Hurley’s request to include th@arrantcancellatiorpayments in

pension calculations. (R. at 351-354.)

Plaintiffs appealed Dyno Nobel’s denial in January 2008. (R. at 357-61.) Dyno Nobel



reviewed andejected Plaintiffs’ appeah May 2008. (R. at 373-75).
ANALYSIS

The Defendants movier summary judgmerdn all four of Plaintiffs’ causesf action
(Dkt. 83) Defendants contend summary judgment is appropriate because (1) the Plmsson P
denial of Mr. Hurley’s claim wagsot an abuse of discretion and the decision was supported by
substantial evidenc€2) Plaintiffs improperly argue the applicability of ERISA’s aktikback
claims in Plaintiffs’'second and third causes of action; and (3) ERISA bars Plaintiffs’ fourth
cause ofction for equitable relief.

Plaintiffs oppose Defendants’ motion, arguing (1) Dyno Nobel has denied the Plaintiffs
access to information essential to establishing Plaintfééins, and thasummary judgmeris
prematurdor that reason(2) the court should review Plaintiffs’ ERISA claims de novo, without
anydeference to the PensiofaR administrator’'slecision and that Plaintiffsclaims survive
summary judgmeninder de novo revievand(3) the Ninth Amendment is ambiguous about the
treatment othe Management Warrantsd such ambiguity should be construed in favor of
Plaintiffs. Plaintiffs contend thaten if this were not truet a minimumthere aregenuine
disputesof material factoncerningvhetherthe Ninth Amendment allows the Management
Warrants to be excluded fropension calculations.

l. Summary JudgmentStandard
Rule 56(a) of the Federal Rules of Civil Procedure states that “[t]he callrgsdmt

summary judgment if the movant shows that there is no genuine dispute as toexgl faat

! Dyno Nobel contersithat the allegations in theo@plaint pertain only tdir. Hurley, and not

Mr. Popadich oMr. Burgin, because Mr. Hurleysinot similarly situated tér. Pgpadich and

Mr. Burgin. Dyno Nobel contends that Mr. Popadich and Mr. Burgin are not proper plaintiffs in
this action. But having granted summary judgment for Dyno Nobel, the court needoha res
this issue



and the movant is entitled to judgment as a matter of law.” “A material fact is one that might
affect the outcome of the suit under the governing law, and a genuine issue is one fonavhich t
evidence is such that a reasonable jury could return a verdict for the nonmoving Pelty.”
Utah, 539 F.3d 1271, 1280 (10th Cir. 2008) (internal quotations and citations omitted). In
making this determination, the court “view([s] the evidence and make[s] alhaed@deanferences
in the light most favorable to the nonmoving partil.’Natural Gas Co. v. Nash Oil & Gas,
Inc., 526 F.3d 626, 629 (10th Cir. 2008).
. Rule 56(f) Motion for Discovery

Plaintiffs first contend that Defendants halenied the Plaintiffs access to information
essential to establishing Plaintiffs’ clasmWithout that discoverylaintiffs argue any decision
on summary judgment is prematuflaintiffs previouslymadesimilar discovery arguments &
motion to compel responses to Plaintiffs’ discovery requests. (DktMdg)strate Judge Paul
M. Warnerdenied the request. (Dkt. 7(PJaintiffs appealedhe denial, but thisourt affirmed
Judge Warner's decisionDkt. 77.) Plaintiffs’ Rule 56(f) motion essentially asks the court to
revisit Judge Warner's decision a second tiffike court declines to do so, amffirms Judge
Warner’s decision to deriylaintiffs request for additional diseery.

Accordingly,the courffinds that the record is sufficieahd adequatir determination
of Defendants’ summary judgment motion.
[l . Standard of Review

Plaintiffs next argue that the court should review their claims de nattoout any
deference to the Pensi®#lan administrator’'slecision In the Tenth Circuitj[a] denial of
benefits under an ERISA plan ‘is to be reviewed under a de novo standard unlesgfibhelban

gives the administrator or fiduciary discretionary authority to determigibitly for benefits or



to construe the terms of the plarK&llogg v. Metropolitan Life Ins. Co., 549 F.3d 818, 825
(10th Cir. 2008) (citingrirestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115 (1989)). “If
the benefit plan gives the administrator such discretion, then, absent procedyuédritres, the
denial of benefits is reviewed under an arbitrary and capricious standiamacock v.
Metropolitan Life Ins. Co., 590 F.3d 1141, 1146 (10th Cir. 2009).
Here,Sectiors 13.5(f)and(i) of Dyno Nobel's Pensionl& specificallyauthorizethe
Plan administratot[t]o determine the benefits on which Participants and their Beneficiaries are
entitled and to approve or deny claims for benefits;”“ftol provide all parties dealing with the
Plan with an interpretation of Plan provisions as needed, and in this regard to haveecantple
total discretion in the interpretation of the Plan.” (Ri@&t71) Section 13.%learly authorizes
the Ran administratoto determine eligibility for benefitand toconstrue the terms of the Plan.
Under controlling Tenth Circulaw, the court gives deference to thiaf administratqrand
reviews the decisi@of the administratounder an arbitrary and capricious standard.
Notwithstanding the plain language of Section 13.5(f), Plaintiffs argue thabtine
should apply de novo review becatdaintiffs have assertadaims not requiring the exhaustion
of prelitigation remedis. Plaintiffs contend this sometimes results in instances where there is
no pre-litigation record, in which case it would be inappropriatgvie deference to decisions by
plan administratorsPlaintiffs alsoargueDefendantgailed to follow ERISAproceduresand

that this failuraequires the court to review plaecisiors de novo.



A. Exhaustion of PreLitigation Remedies

Plaintiffs contend that thelgave asserted claims not requiring the extian®f pre-
litigation remedies, which sometimes results in nelpigation record. According to Plaintiffs,
it would be inappropriate to give deference to plan decisions under such tacoess

The court can find no legal authorignd the Plaintiff€ite to nonethat sands for the
propositionthat the assertioaf claims that do not require exhaustion of litigation appeals
compels a court to conduct de novo review. Understandably, in the cases where there is no pre-
litigation record, the court must decisdemeissues de novo. But hettbe Ran specifically
gives the Ran administratothe authority to determine eligibility for benefdaad construe the
terms of the Rn. In addition, the [Bn administatorrejected Plaintiffsbenefit claims, andhe
Plan administratoprovided a prdttigation record to support his decision. The court denies
Plaintiffs’ request for de novo reviewabedon a theory that if exhaustion is not required, then all
issues mushecessarilye reviewed de novo.

B. Compliancewith ERISA Claims Procedure

Plaintiffs appear to argue that deferenceeguired onlyif the administratosubstantially
complied with ERISA pocedures.The crux of Plaintiffsargument is that Defendants failed to
comply with ERISA guidelines by failing to prade documents and information.

As stated abovehe court has already determined that Defendzante not failed to
produce documents and informatiwhich Plaintiffs are entitledFor exampleDefendants
have dsclosed “strictly as a courtesy .a copy of redacted minutes of the board of directors
meeting at which the Ninth Amendment was addpt (R. at 369.)In addition,Defendants

consistently provided documents or explained why it could not.



ThePlaintiffs furtherargue thathe Pension IBn administratds decision is so
conclusory that it does not comply with ERISA procedures. But as discussedthelaouirt
findsthat there was a reasonable basis for the administrator’'s deaistbthathedecision was
sufficiently supported by facts. The court finds that Defendants subdtaotialplied with
ERISA’s claim pocedures.
V. Review of Deniab

Applying the standard described above, the court finds that the denial of benefits on the
record here presented is reviewed under hitrary and capricious standard rather than de novo
review. The Tenth Circuit has held that “[ijn determining whether the plan administrator’s
decision was arbitrary and capricious, the district court gdperaly consider only the
arguments and evidence before the administrator at the time it made that deSaioloval v.
Aetna Life & Casualty Ins. Co., 967 F.2d 377, 382 (10th Cir. 1992). In addition, “under the
arbitrary and capricious standard, the Administrator’s decision need not be thegicdy dne
nor even the best one. It need only be sufficiently supported by facts within his #gewde
counter a claim that it was arbitrary and capriciousimber v. Thiokol Corp., 196 F.3d 1092,
1098 (10th Cir. 1999) (citingvoolsey v. Marion Labs, Inc., 934 F.2d 1452, 1459 (10th Cir.
1991). Moreover “[t]he decision will be upheld unless it is not grounded on any rel@sonab
basis. The reviewing coumeéed only assure that the administrator’s decision falls somewhere
on a continuum of reasonablenessvenif on the low end.” Id. at 1098 (citing/ega v.
National Lifelns. Serv., Inc., 188 F.3d 287, 297 (5th Cir. 1999)).

A. Allegations of the Violation of the Terms of the Plan

Pursuant to 29 U.S.C. § 1132(a)(1)(Blaintiffs seek to recover benefits allegedly due to

them under the Plaasserting that Defelants violated the terms of their own Pengien Sece



29 U.S.C. § 1132(a)(1)(BYA civil action may be brought by a participant or beneficiary to
recover benefits due to him under the terms of the plan, to enforce his rights undenshef ter
the plan, or to clarify his rights to future benefits under the terms of the p)ariflfintiffs
allege Defendantgiolatedthe terms of the Plain the following ways:
1. Defendants refusetd include the warrant cancellation payments in the pension
benefits calculations
2. Defendants received and ignored the opinion of expeloitte indicating that the
payments arising out the cancelled warrants should be reported emploges W-
2 as compensation income;
3. The Ninth Amendment used by Defendants to support their position was backdated;
4. The bonus paymenBaintiffs received wereat “equity-based compensation” and
thus not subject to the Ninth Amendmeantg
5. ERISA imposes fiduciary duties on Dyno Nobel, #maktDyno Nobel breached those
duties.
The courtaddressesach of these contentions in turn.
1. Terms of the Pension Plan
Plaintiffs generally argué¢hatDyno Nobel’'s Pension Plan provided that compensation
calculations under the Plamould include bonuses. Plaintiffs cont&@efendints violated the
terms of the Pension Plan by refusing to incltidewarrant cancellatigmayments in the
pensionbenefits calculation In this case however, the administrator provaleghsonable
explanationvhy Defendants excludeflom pension calculations the payments resulting from the

cancellation of the Management Warrants

10



Mr. Gleason explained, “[p]rior to the payments made by Dyno for the cancelled
warrants, Dyno determined that the management employees would be receiviagtslbst
additional income due to the transaction and concluded that this income should not also be
considered compensation for purposes of any benefits which could become payableeunder t
Dyno Pension Plan.” (R. at 352.) Thus, “Dyno adopted an amendment [the Ninth Amendment]
to the Dyno Pension Plan to the management employees who exercised or entered into
agreements to cancel the stock warrantkd?) ( The Ninth Amendment revised the definition of
compensation included in pension calculations to excladg équitybased compensation
arrangement (R. at 133-134.)

Mr. Gleason furtheexplained that “[t]he cleantention of the Ninth Amendment . is.
to exclude specifically the payments received by the management employeeseittioanmith
the exercise or cancellatiohthe stock warrants they held. . . . As a consequence it \beuld
inappropriate to treat the amounts received by those employees who held stacksnas
compensation under the Dyno Pension Plan.” (R. at 353.) Moreover, “the Committee snember
several of whom were personally involved in the development and operation of the Management
Incentive Plan, as well as the creation and adoption of the Ninth Amendment to the Dyno
Pension Plan, relied on and expressed to the Committee their direct knowledge of thtsse eve
and their understanding of Dyno’s intention in the operation of the Incentive Plan andadopti
of the Ninth Amendment.” (R. at 374.)

It is clear thathe Ran administrator interpreted the tefeguity-based ompensation
arrangement” to includall compensation based on cancellation of the Management Warrants
becaus€l) the Ninth Amendment waspecifically enacted to exclude the compensabiased

on cancellation of the Managemenga¥tants;(2) those involved in the development and creation

11



of the Ninth Amendment believed that the language excluded coatmenfom the
cancellation of Managementaifants from the pension calculation; and (3) as compensation
from Management Warrants amguity-based compensation, thiau? administratomterpreted
equitybased compensation arrangement to incluaepemsition from cancelling the
Management Warrants.

In view of thisrecord the court find¢he Ran administratds interpretation reasonable
and sufficiently supported by facts.

2. Expert Opinion of Deloitte

Plaintiffs argue that Dyn&obelsolicitedexpert advicérom Deloitte Tax LLPregarding
how to treat these cancellation paymeatsl thaDeloitte told DynaNobelthe income derived
from cancellation of the warrants must be treated as regular income. Nopedbinitially
applied this advice by taking out payroll taxes and 401(k) coniitefrom warrant
cancellation payments. Plaintiffs appear to argue that Defendants subseguprdtation that
these cancellation payments are something otherottamary income included in pension
calculdions is impermissible. Or at a minimum, Plaintiffs appear to contend that this sulisequen
treatment is nefarious enough to justify additional discovery.

But Mr. Gleason addressed this issue, explaining“fafiplying generally accepted
accountingorinciples and U.S. tax law does not change the nature of the compensation Mr.
Hurly received. The fact that elective deferrals were withheld from trepsagnts and
submitted to Dyno’s 401(k) plan is also irrelevant. That plan’s definition of compmmsat
including compensation eligible for deferral, is different from that in the DymsiBn Plan.
There was no amendment similar to the Ninth Amendment made to the 401(k) plan, since

benefits under the 401(k) plan are determined in a totally different manner.” JRa. at

12



As discussed by Mr. Gleasahg Plaintiffs fail to explairhow the tax treatme of the
payments from the cancellation of theMagment Warrants was meaningful to the
determination of whettr the cancellation paymem®re equitybased compensation, and thus
excluded from pension calculation under the Ninth Amendment.

The court findghat Deloitte’s tax advice does not render the Plan administrator’s
decision about treatment under the Pension Plan arbitrary and capricious. Timnsteatoi's
decision is reasonable, and sufficiently supported by facts.

3. Ninth Amendment

Plaintiffs allege that Defendants backdated the Ninth Amendamsiithe Ninth
Amendment was actually adopted and ratified in December ZBI@ntiffs furthercontend that
they madehe decision to cancel their warrants and tender bonus payments priod#bettlee
Ninth Amendmentvas ratified and adoptdr Dyno Nobel According to Plaintiffsthe Ninth
Amendment is not applicable, and should not have bgedh loly the administrator to reject
Plaintiffs’ claim thatthe warrant cancellation payments should be used in pension benefit
calculations.

The Supreme Court has held that “the mere allegation of some factual disputa will n
defeat an otherwise properlymported motion for summary judgment, and a mere scintilla of
evidence does not create a genuine issue of material faadet son v. Liberty Lobby, Inc., 477
U.S. 242, 256 (1986). Herelaintiffs make onlyconclusory assertions without ampmpetent
evidentiarysupport for their theory that Dyno Nobel backdated the Ninth Amendnirent.
contrast, Defendants have filed an affidavit from Mr. Gleason, swearing uridethaa he
signed the Ninth Amendment on behalf of Dyno Nobel on October 21, ZBO%t 133.)

Additionally, the signed copy of theoard minutes for October 26, 2005 shows that the board

13



ratified the Ninth Amendment at that meeting. (R.-339.) The certificate signed by Dy
Nobel on November 10, 20@8sostates that the Ninth Amendment was ratifigdhe Board of
Directorson October 26, 2006. (R. at 24R)aintiffs’ conclusoryallegations of backdating
does not create a genuine issue of material dact,the court finds that it is not improper for
Dyno Nobel to use the Ninth Amendment to suppentejection of Plaintiffs’ claims.

4. “Equity -Based Compensation”

Plaintiffs next argudghat the Ninth Amendment pertained only to “equogsed
compensatiofi,and there is evidenciggestingpayments for cancellation of thHdanagement
Warrants wereot such.Specifically Dyno Nobel announced that its shareholders had
successfully completed the sale of all shares in the company to Macgu&exember 5, 2005.
In that announcement, DyiMobelstated thatthe net proceedfor your warrais were paid out
to your relevant employer on the 2nd of December for further credit to you througbayany.”
(R. at 332.) Also, Mr. Hurley’s compensation summary dated December 18, 2005 showed that
the payments for cancellation of tvarrants were categorized as “bonus payments.” (R. at
334.) Plaintiffs contend that these examples show that Dyno Nobel should have treated the
warrant cancellation payments as bonus payments included in calculatingshamddi the
Pension Plan, not “equity-based compensation” subject to the Ninth Amendment.

But these examples offered by Plaintiffs showing that Dyno Nobel charact¢he
warrant cancellation payments differently for other purposes does nothirtighibsbsthat the
Ninth Amendment did not govern the treatment of those payments for purposes of cglculati
benefits under the Pension Plan, or that the Plan administrator’s determinationheriian

were arbitrary and capricious.
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5. Fiduciary Duties

Plaintiffs arguethat Defendants breached their fiduciary duties under ERISA. As
discussed below, Section 11@3tablishing liability for breach of fiduciary dutjefoes not
allow Plaintiffs to bringndividual claimdike the one here asserted

Accordingly, the court grants Defenddntsotion for summary judgmemn Plaintiffs’
first cause of actigrand dismisses Plaintiffs’ allegation that Defendants violated the terms of the
Plan under 29 U.S.C. §1132(a)(1)(B).

B. Allegation of Violations of ERISA’s Anti-Cutback Provision

Plaintiffs coitend that Defendants violated ERISA’s anti-cutback provision. 29 U.S.C. §
1054(g). Under that provisioDefendants may not amefite pension plan to de@se the
accrued benefits earned by flaintiffs. Plaintiffs herereiterate thig argument that Defendants
might have backdated the Ninth AmendmeRlaintiffs contend that they made thdecisions
to cancel their warrants and ter bonus payments prior tatificationand adoptiorof the Ninth
Amendment, so the Ninth Amendment is not applicable, and should not have been used by the
Planadministrator to reject Plaintiffs’ claisn If this is so, Plaintiffs contentheir rights to
receive the payments and obtain pensionable compensation based on these paymdrdganight
accrued por to the passage of the Ninth AmendmeRlaintiffs argue that since their
pensionable compensation might have accrued prior to the passage of the Ninth Amendment,
Defendants’ attempt to redefine those payments as non-pensionable compemsatiane
violated ERISA’s antcutback provision. (R. at 29&e also Dkt. 47 at {73-78.)

As stated previously, Plaintiffs make only conclusory assertions withowgugapprt for
their theory that Dyno Nobel backdated the Ninth Amendment. In coribefeindants have

filed an affidavit from Mr. Gleason, swearing under oath, that he signed the Nirghdhment
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on behalf of Dyno Nobel on October 21, 2005. (R. at 133.) Also, the signed copy of the board
minutes for October 26, 2005 shows that the bodiiecthe Ninth Amendment at that
meeting. (R. 379-81.) And the certificate signed by Dyno Nobel on November 10, 2005 states
that the Ninth Amendment was ratified by the Board of Directors on October 26, 2006. (R. a
243))

Accordingly, the court findl that there are no geine disputes of material fact sufficient
to avoid summary judgment, atithttheadministrator’s denial of Plaintiffelaim—basedon
the allegationshat Defendants violated ERISA’s anti-cutback provisievasreasonable and
sufficiently supported by facts. h€& court grants Defendahtaotion for summary judgmemin
Plaintiffs’ second cause of agti,and dismisses Plaintiffallegation that Defendants violated
ERISA’s anticutback provision, 29 U.S.C. § 1054(Qg).

C. Allegations of Violations of ERISA’s Fiduciary Duties

Plaintiffs also argue that thegre entitled to bring suit under 29 U.S.C. § 1132(a)(2),
which provideghat ‘{a] civil action may be brought . by a participant, beneficiary or fiduciary
for appropriate relieinder section 1109 of this title.” Section 1109 in &tates that[a] ny
person who is a fiduciary with respect to a plan who breaches any responsibhiigations, or
duties imposed upon fiduciaries . . . shall be personally liable to make good to such plan any
losses to the plan resulting from each such breach, and to restore to such plan amf pustits
fiduciary which have been made through use of assets of the plan by the fiduaasiiat be
subject to such other equitable or remedial relief as the court may deem apgrp2dt
U.S.C. 8§ 1109(a). These responsibilities, obligations, or duties imposed upon fiduciaries are

further defined in 29 U.S.C. 8§ 1104, whiekplains that “a fiduciarytall discharge his duties
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with respect to a plan solely in the interest of theéigpants and beneficiaries and . . . in
accordance with the documents and instruments governing the plan.” 29 U.S.C. § 1104(a)(1)(D).

The Supreme Court has held tBatcton 1109 “and its companion remedial provision,
subsection [1132(a)(2)] . were primaity concerned with the possible misuse of plan assets,
and with remedies that would protect the entire plan, rather than the rights of an individua
beneficiary . . in this context ‘other equitable or remedial relief’ does not authorize any relief
except for the plan itself.Varity Corp. v. Howe, 516 U.S. 489, 509 (1996) (citifdass. Mutual
Lifelns. Co. v. Russell, 473 U.S. 134 at 142-144 (19859ee LaRue v. DeWolff, 552 U.S. 248,
256 (2008) (allowing an individual action for breach of fiduciary duty to go forward for a
defined contribution plan, but distinguishing defined contribution plans from defined benefits
plang; seealso Clark v. Feder. Semo & Bard, P.C., 736 F. Supp. 2d 222, 226 (D.D.C. 2010)
(“LaRue held that for defined contribution plans, a plaintiff may bring a breach of fidudiayy
claim under section 1132(a)(2) even where the alleged misconduct only affeciaspezd to
particularindividualaccounts|’ . . .But LaRue's holding does not apply to defined benefit
plans, the type of plan at issue here, an@ussell, on which this Court relied.”).

In this case, Plaintiffsattempt to assert individual clasninder a defined benefits plan
(not a defined contribution plaby alleging thathe Defendants breached their fiduciary duties
under Section 1132(a)(2), Section 1109, and Section 1104. The Supreme Clearttisat
these provisions do not contemplate individual cldiondenefitsunder a defineddmefits plan
Rather, these sections only allow Plaintiffs to bring claims for relief forltreifself.

Accordingly, the court grants Defenddmsotion for summary judgmeiwin Plaintiffs’
third cause of eion, and dismisses Plaintiffs’ allegation that Defendants violated ERISA’

fiduciary duties under 29 U.S.C. § 1104.
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D. Equitable Relief

Plaintiff asks the court to enjoin Dyno Nobel’s practice of failing and refusiimygtude
the cancellatiopayments in its pension benefits calculations under Section 113Z@)([3¢
same reasons set forth in Plaintiffs’ first, second, and third causes of aetaly that
Defendants’ condudfl) violated the terms of the pension plan; (2) violated ERISAtH
cutback provisions; and (3) violated ERISA's fiduciary dutise 29 U.S.C. 8 1132(a)(3) (“A
civil action may be brought . . . by a participant, beneficiary, or fiduciary to emgiac or
practice which violates any provision of [ERISA], or the terms of the plan, or tonaitteer
appropriate equitable relief to redress such violations or to enforce any @navisERISA] or
the terms of the plan.”) On the other habdfendants argue that since Plaintiffs have a
cognizable clen for recovery and enforcementwablations ofERISA and violations of the
terms of théPension Plan under Section 1132(a)(1)(B), injunctive relief under Section
1132(a)(3) idarred.

The court has alreadlismissed Plaintiffsfirst three causes of actigimding that
Defendants’ refusal to include the cancellation payments in its pension daltwas
reasonable ansufficiently supported by facts. In view of theismissalsand the fact that
Plaintiffs have alleged no additiorBRISA or Planviolations to support its request for
injunctive reliefunder Section 1132(a)(3), the court finds that no relief, whether injunctive or
otherwise, is available to Plaintiffs.

Accordingly, the court need not determine whether injunctive relief under Section
1132(3(3) is barred because a cognizable claim otheraigsts under Section 1132(a)(1)(B).

The court grants Defendants’ motion for summary judgment on Plaintiffs’ fourie cd action,
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and dismisses Plaintiffs’ allegations that they are entitl@gjuactive relief under 29 U.S.C.
§ 1132(a)(3).

E. Ambiguous Language

Finally, Plaintiffs argue that the phrase “equitgsed compensation” in the Ninth
Amendment is ambiguoussquiring thathe Ninth Amendment should be construed against
Defendants The Tenth Circuit has held that language like that contained in the Ninth
Amendment should be interpreted based on the “common and ordinary meaning as a reasonable
person in the position of the plan participant would have understood the words to mean.”
Flinders v. Workforce Sab. Plan, Phillips Petrol., 491 F.3d 1180, 1194 (10th Cir. 2007A
decision denying benefits based on an interpretation of an ERISA provision surbives\a
and capricious review so long as the interpretation is reasondbl@t1193. In addition, fia
plan provision is ambiguous, and the plan administrator adopts one of two or more reasonable
interpretations, then the plan administrator’s decision to deny benefits based on t
interpretation survives arbitrary and capricious revieid.”

In this case, the court need not determine whether the language of the Ninth Amendme
is ambiguous. It is enough that, as stated previothsygourt finds the administrator’s
interpretation of the Ninth Amendment is reasonable and sufficiently supportee facts
Accordingly, the court finds that thdd® administrator’s decision to deny Plaintif€saim for
benefits survives arbitrary and capricious review.

CONCLUSION

For the foregoing reasons, the court GRANTS Defendants’ Motion for Summary

Judgment. (Dkt. 83.The court DENIESPlaintiffs’ Motion for Rule 56(f) Continuance. (Dkt.

89.) Any remaining motions are rendered moot by these decisitvexourt orders all parties
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to beartheir own respectivaattorneysfees ad costs. The court orders the Clerk of Court to
close the case.
SO ORDERED thisth day of September, 2014.

BY THE COURT:

2t

ROBER - SHELBY
United States District Judge
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