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IN THE UNITED STATES DISTRICT COURT
For the District of Utah, Central Division

MUD BUDDY, LLC, a Utah Limited Liability MEMORANDUM DECISION
Company, AND ORDER GRANTING IN
PART DEFENDANT'S MOTION
Plaintiff, FOR PARTIAL SUMMARY
JUDGMENT
V.

Case No. 2:0&V-00972DN
GATOR TAIL, LLC, a Louisiana Limited Liability
Company, District Judge David Nuffer

Defendant

The court has reviewed and considered the parties’ briefing related to Géionibdion
for summaryjudgment. Having considered the briefingrguments, evidencand record in this
case, theourt grants in part Gator Tail's motion and dismisses Mud Buddy’s causesof ac
for literal infringement of U.S. Patent No. 6,302,750 (the "750 Patesiiins1-6, 9-12, 14-20,
and forliteral infringement of U.S. Patent No. 6,361,388 (the 388 Pateriiins14-16 and
19.

Background and Undisputed Facts

The Mud Buddy Patents

The'750 and '388 patents were filed in 2000 and 2001, respectively, and relate generally
to a marine motor drive assembly. Mud Buddy’s patents concern, among other things, the
placement of shaft sedls sucha waythat some volume of lubricant is trapped between the seals

forming a pressurized lubricant chamb&tud Buddyalleges Gator Tail infringes on claimsb1
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and 7-20 of the '750 patehtMud Buddy also alleges Gator Tail infringes on claims 1, 2, 5, 7-9,
12, 14-16, and 19 of the '388 paténthe Court previouslield claims 1 and af the '388
Patentto be invalid®

The Accused Gator Tail Devices

Mud Buddy names Gator Tail's GTR35, GTR23, GT23, GT27, GT35, GT50, and GT70
as the accused infringing deviceSince at least 200&%ator Tail uses only lip seals (a/k/a one-
way seals) in its devicésAnd since at least 2006ator Tail's singldip seals—both inner and
outer—but especially its outer seal, face outwanith the lips facingoward the proeller.®

Gator Tail's Prior Motion for Summary Judgment

Gator Tail moved for partial summary judgment in in August 201@ud Buddy relied
on declarations from both Mr. Glenn Foreman, Mud Buddy's principal, and from Dr. Richard
Salant, its expert witness, to oppose Gator Tail's motion, including on the issuesofipati®n.
Mr. Foreman also submitted video demonstrations of experiments he conducted on a purportedly
accused Gator Tail device to show infringement. In December 2012, the court datued G
Tail's motion, but stated that the evidence opposing the motion on the issue of pressurasation w
thin and allowed Mud Buddy to conduct additional testing of the Gator Tail device to

demonstrate quantitativeeasurement of pressure.
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The Stricken Evidence on the Issue of Pressurization

In January 2013, Mud Buddy submitted a second declaration from Mr. Foreman, along
with new videos of experiments, which attempted to shoantitative measurement @fessure
in the accused Gator Tail devi€eln May 2013, Gator Tail again moved for summary
judgment, which Mud Buddy opposed, relying on Mr. Foreman's new videotapethexs,
his January 2013 declaration, a new June 2013 declatadiod,a new declaration from Dr.
Salant’®* Gator Tail moved to strike Mr. Foreman's January 2013 and June 2013 declarations, his
new videotaped experiments, and to strike Dr. Salant's eelardtion’® On Septembe26,
2013, the court granted Gator Tail's motion to strike and struck portidvis 6breman's
January 201andJune 2013 declarations, struck his new videotaped experiments which
attempted to show quantitatimeeasurement of pressure in the accused Gator Tail devices, and
struck Dr. Salant's June 2013 declaration.

Discussion

To defeat a motion for summary judgment, the non-moving party must do more than
simply show that there is some metaphysical doubt as to the materiaf fictead, it must
"produce specific facts showing that there remains a genuine issue foatrthévidence

'significantly probativeas to any material fact claimed to be disputédviere conjecture,

13 Docket no. 123filed January 11, 2013.

4 Docket no. 1673, filed June 7, 2013.

15 Docket no. 163, filed June 7, 2013.

18 Docket no. 178filed June 25, 2013.

" Docket no. 212

18 Matsushita Elec. Indus. Co. v. Z#nRadio Corp., %5 U.S. 574, 58¢1986)

19 Anglin v. City of Aspen, 56F.Supp. 2d 1304, 1318 (D. Colo. 200&)otingBranson v. Price River Coal Co., 853
F.2d 768, 77472 (10th Cir. 1989)


https://ecf.utd.uscourts.gov/doc1/18312636090
https://ecf.utd.uscourts.gov/doc1/18312768068
https://ecf.utd.uscourts.gov/doc1/18312768063
https://ecf.utd.uscourts.gov/doc1/18312783086
https://ecf.utd.uscourts.gov/doc1/18312864561
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1986115992&fn=_top&referenceposition=586&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1986115992&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2015961075&fn=_top&referenceposition=1318&findtype=Y&vr=2.0&db=0004637&wbtoolsId=2015961075&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1988101284&fn=_top&referenceposition=771&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1988101284&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1988101284&fn=_top&referenceposition=771&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1988101284&HistoryType=F

speculation, or surmise is an insufficient basis to deny summary judéhiéttte nonmovant
cannot produce admissible evidence to support a fact issue, summary judgment i€ gxoper.
fact issue is only genuine if the evidence is such that a reasonable jury could wetidictafor
the nonmovant? "If the evidence is merely colorable,isnot significantly probative, summary
judgment may be granted"

"Direct infringement requires a party to perfoomuse each and every step or element of
a claimed method or product."Summary judgment is proper if there is no direct infringerffent.
"If any claim limitation is absent from the accused device, there ligeral infringement as a
matter of law.?

Among the claims asserted and still at issue, cla®s9t12, and 14-20 of the '750
patent and claims 1246 and 19 of the '388 pateadt requireat least one of the following:
pressurization, pressurized lubricant, a pressurized area, a pressuriZati@pigessurization
chamberpr a pressurization membeFhecourt construed "pressurized lubricant” to mean:

Lubricant at a pressure above the pressure on the outer seal from outside the drive
housing?®

Thus, the construction of “pressurized lubricant” requires a comparison of two psessure
(1) inside the drive housing and (2) outside the drive housing. According touities c

construction, pressure #1 must be aboeéssure #2.
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Despite having the burden to show Gator Tail's infringement, Mud Bhddyot offered
sufficientadmissible evidence of pressurization in Gator Tail's accused deWwugs Buddyhas
not properlyguantitativelymeasured the alleged pressure generated by the acgawedrail’'s
devices Without pressurization, there is no pressurized lubricant, a pressurized area, a
pressurization gap, a pressurization chamber, or a pressurization member.

As dicussed in greater detail in the mearmdum decision and ordgranting
defendant's motion to strike Mud Buddy's exhibits opposing summary judghvmt-oreman's
videotaped experiments, which attempted to provide quantitative measurementwkgredse
accused Gator Tail devices, aredmassible. His experiments lacked any indicia of validity and
reliability, his methodology was suspect, and he failed to authenticate thechGaitse Tail
device purportedly tested in the videotaped experiments. Likewise, Mr. Forematgualified
as an expert witness who can offer competent testimony on the science behumt#tod of
the seals at issue in the accused Gator Tail device. Accordingly, his declaesidagrom
those portions discussing the history and design of the Mud Budidysrere inadmissibleDr.

Dr. Salant haglso failed taoffer any relevant testimony on the issue of pressurization in
the accused Gator Tail device. Dr. Salant never tested or measure pressure in arGatoused
Tail device. His opinion regarding the existence of pressure in the accused &bdevice is
merespeculation and conjecture, which is insufficient to defeat Gator Tail's motisnrhmary
judgment. Without direct and empirical observation, Mud Buddy’s argument on pressure is
speculative

Mud Buddy has failed teustainits burden to show that pressure exists in the accused

Gator Tail devices. Both fact and expert discovery has closed. Absent this pnooias/
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judgmentin favorof Gator Tail on Mud Buddy'allegationsof direct infringemenof those
claims related t@ressure or pressurization is proper.

In their briefing, the parties failed to thoroughly address whether sumodgmgnis
proper under the doctrine of equivalents on the issue of pressurization under the doctrine of
equivalents. Thus, the court cahnale on whether the accused Gator Tail devices infringe
under the doctrine of equivalents on the issue of pressurization.

ORDER

Based upon the foregoing, it is hereby

ORDERED that Gator Tail's motion for summary judgment is GRANTED IN PART.

IT IS FURTHER ORDERED that Mud Buddy's claims of direct infringement of U.S.
Patent No. 6,302,750, claims 1-6, 9-12, 14-20, and U.S. Patent No. 6,361,388, claims 14-16 and
19 are DISMISSED.

IT IS FURTHER ORDERED that the parties shall submit additional briefingshether
summary judgment in favor of Gator Tail under the doctrine of equivalents is prepertige
lack of admissible eviden@ the issue of pressurizatiofhis issue was argued in marginal
notes in the draft order but deserves a more full exposiiibe. parties shall file simultaneous
briefs on this issue on or before 12:00 pm on ThurSatagber3, 2013.

Dated Septembe6, 2013.

BY THE COURT:

David Nuffer
United States District Judge




